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2013 introduced 

August 29, 2013 

In brief 

On August 2, 2013, Wisconsin Congressman Jim Sensenbrenner introduced the ‘Business Activity Tax 

Simplification Act of 2013’ (BATSA) in the House of Representatives, H.R. 2992. Effective for tax periods 

beginning on or after January 1, 2014, BATSA would expand Public Law 86-272 protection; codify the 

physical presence standard, including a 15-day de minimis period; and require an apportionment factor 

Joyce standard. If enacted, BATSA would address a number of concerns for multistate businesses by 

providing a uniform standard across the states for certain nexus and apportionment matters. 

 

In detail 

Expanding Public Law 86-

272 

P.L. 86-272 generally prohibits 
the states from taxing the net 
income of businesses whose 
only activities in the taxing state 
consist of the solicitation of 
orders for the sale of tangible 
personal property, provided the 
orders are sent outside the state 
for acceptance and, if accepted, 
the goods are delivered from a 
point located outside the state. 
The law does not apply to non-
income based taxes.  

BATSA would expand P.L 86-
272 protection by: 

 extending restrictions to 

include all ‘business activity 

taxes,’ defined as any tax “in 

the nature of a net income 

tax or tax measured by the 

amount of, or economic 

results of, business or related 

activity conducted in the 

State” 

 extending protection from 

the ‘solicitation of orders’ to 

the ‘solicitation of orders or 

customers’ 

 extending protection to 

include tangible personal 

property and “all other forms 

of property, services, and 

other transactions”  

 protecting the furnishing of 

information to customers or 

affiliates in the state, 

coverage of events, or other 

gathering of information in 

the state as long as the 

information is distributed 

from a point outside the state 

 protecting business activities 

directly related to the 

potential or actual purchases 

of goods or services within 

the state if the final decision 

to purchase is made outside 

the state. 

Codifying ‘physical 

presence’ standard 

BATSA would provide that a 
state can impose state and local 
net income taxes and other 
business activity taxes only 
when the ‘physical presence’ 
requirement has been met in the 
taxable period. 

 

http://beta.congress.gov/113/bills/hr2992/BILLS-113hr2992ih.xml


MyStateTaxOffice 

 
 
 

2 pwc 

 
A person is deemed to have a physical 
presence only if such person’s 
business activities in the state include: 

 being an individual physically in 

the state, or assigning one or more 

employees to be in the state 

 using the services of an agent 

(excluding an employee) to 

establish or maintain the market in 

the state, if such agent does not 

perform business services in the 

state for any other person during 

the taxable year 

 leasing or owning tangible personal 

property or real property in the 

state. 

‘Physical presence’ does not include 
presence in a state for fewer than 15 
days in a taxable year or “presence in 
a State to conduct limited or transient 
business activity.” No definition is 
given with respect to ‘limited’ or 
‘transient’ for purposes of this 
exclusion.  

Joyce over Finnigan 

BATSA would impose a Joyce 
apportionment methodology as 

opposed to a Finnigan methodology 
for certain combined and consolidated 
returns. Specifically, BATSA provides 
that: 

“If, in computing the net income tax 
or other business activity tax 
liability of a person for a taxable 
year, the net income or other 
economic results of affiliated 
persons is taken into account, the 
portion of such combined or 
consolidated net income or other 
economic results that may be 
subject to tax by the State shall be 
computed using the methodology 
that is generally applicable to 
businesses conducting similar 
business activities and, if that 
generally applicable methodology 
employs an apportionment formula, 
the denominator or denominators of 
that formula shall include the 
aggregate factors of all persons 
whose net income or other 
economic results are included in 
such combined or consolidated net 
income or other economic results 
and the numerator or numerators 
shall include the factors attributable 
to the state of only those persons 

that are themselves subject to 
taxation by the State pursuant to the 
provisions of this Act and subject to 
all other legal constraints on State 
taxation of interstate or foreign 
commerce.” 

The takeaway 

The legislation is virtually identical to 
the ‘Business Activity Tax 
Simplification Act of 2011,’ H.R. 1439, 
which was introduced in the House on 
April 8, 2011 reported out of the 
House Judiciary Committee by voice 
on July 7, 2011, but never made it to a 
floor vote. It is unknown how the 
current BATSA version will advance in 
this Congressional session. Although 
the likelihood of passage as a 
standalone bill remains questionable, 
it remains possible that BATSA may 
be included in a larger package 
addressing multiple state issues.  
Accordingly, taxpayers should be 
aware of the potential for BATSA, or 
similar legislation, to enact uniform 
state nexus and apportionment 
standards starting in tax year 2014.

 
 

 
 

Let’s talk   

We will continue to monitor the progress of this bill and report on any significant developments. If you have questions 

about BATSA or its potential implications on your business, please contact: 

State and Local Tax Services 

Bryan Mayster 
Managing Director, Chicago 
+1 (312) 298-4499 
bryan.mayster@us.pwc.com 
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Solicitation 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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