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The Alabama House of Representatives passed legislation that would amend the 

state's Multistate Tax Compact provisions to double -weight the sales factor and 

adopt market-based sourcing provisions for certain sales of other than tangible 

personal property, effective for tax years beginning on or after December 31, 2010.  

Notably, the market sourcing provisions include a throw-out rule in certain situations 

where the market cannot be determined.  [H.B. 434, transferred to Senate, 5/5/11] 

Presently, under the Compact provisions adopted by Alabama, income is apportioned 

under an equally-weighted three factor formula.  In addition, sales, other than sales 

of tangible personal property, are sourced to Alabama if the income-producing 

activity is performed in the state, or the income-producing activity is performed both 

in and outside the state and a greater proportion of the income-producing activity is 

performed in the state than in any other state, based on costs of performance. 

Under the legislation, the state would double weight the sales factor.  Also, the 

legislation would adopt a market-based sourcing regime for sales of other than 

tangible personal property.  The proposed changes reflect those in draft amendments 

to Art. IV.Sec. 17 of the Compact currently being considered by the Multistate Tax 

Commission ("MTC").  The proposed changes to date reflect a determination by the 

MTC Income and Franchise Tax Uniformity Subcommittee that the purpose of the 

sales factor is to reflect the taxpayer's market state, and that the current "cost of 

 

Follow us 

@PwC_mySTO   

http://alisondb.legislature.state.al.us/acas/ViewBillsStatusACASLogin.asp?BillNumber=HB434
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Committee_and_Subcommittees/2011_Winter_Committee_Meeting/Compact%20Amendment%20Sec.%2017%20UC%20teleconf%20memo%202-18-11.pdf
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Committee_and_Subcommittees/2011_Winter_Committee_Meeting/Compact%20Amendment%20Sec.%2017%20UC%20teleconf%20memo%202-18-11.pdf
http://www.twitter.com/pwc_mysto
http://www.twitter.com/PwC_mysto


 

PwC myStateTaxOffice 2 

 

performance" rule does not meet this purpose.  The current draft provides, in 

general, for sourcing sales of services to a state to the extent the service is "delivered" 

to a location in the state and, for the sale, lease, or license of intangible property, to a 

state to the extent the intangible property is "used by the payor" in the state.  

Following the MTC proposal, the taxpayer's market for a sale would be in Alabama if, 

in the case of the:  

 sale of a service, if and to the extent the service is delivered to a location in the 
state;  

 lease or license of intangible property, or sale or exchange of intangible 
property, if the receipts from the transaction derive from payments that are 
contingent on the productivity, use, or disposition of the property, if and to the 
extent the property is used in the state -- provided that property used in 
marketing a good or service to a consumer is used in the state if the good or 
service that is marketed using the intangible property is purchased by a 
consumer who is in the state; and  

 sale of intangible property that is a contract right, government license, or 
similar intangible property that authorizes the holder to conduct a business 
activity in a specific geographic area, if and to the extent the intangible 
property is used in or otherwise associated with the state. 

If the state of assignment cannot be determined by these provisions, the legislation 

requires that the state of assignment be reasonably approximated.  If the taxpayer is 

not taxable in a state to which a sale is assigned, or if the state of assignment cannot 

otherwise be determined or reasonably approximated, the sale would be excluded 

from the sales factor denominator.  Any sale of intangible property not otherwise 

described would be excluded from the sales factor. 

The legislation also addresses the sourcing of real property and leases/licenses of 

tangible personal property.  Under the Alabama proposal, the taxpayer's market for a 

sale would be in Alabama if, in the case of the: sale, rental, lease or license of real 

property, the property is located in the state; and the rental, lease or license of 

tangible personal property, the property is located in the state.  

PwC Observes 

"If this bill is ultimately enacted, Alabama will join the growing minority of states 

that have moved to a market based sourcing method and that are wrestling with the 

difficulty of determining how one goes about defining the location of the market," 

observes Kelly Smith, PwC SALT Partner with PwC in Atlanta.   

"In a recent Council On State Taxation conference in Birmingham, representatives of 

the Alabama Department of Revenue were asked when regulations would be expected 

following enactment, but no estimated time could be given.  Whether the adoption of 

market sourcing is beneficial or detrimental depends, of course, on the taxpayer's 

specific facts, with in-state taxpayers generally benefiting.  Nonetheless, the primary 

problem with market sourcing is its uncertainty in application, so one hopes the 

Department will act quickly to provide guidance on how one 'reasonably 

approximates' the market.  What is unfortunate about the bill is its adoption of a 
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'throw-out' rule for sales assigned to a state where the taxpayer is not taxable.  Not 

only does the rule seem to run counter to the purported theories behind market 

sourcing (i.e., that cost of performance sourcing leads to distortive results, and the 

purpose of the sales factor is to reflect the taxpayer's market), but it will likely prove 

to be a breeding ground for litigation similar to that currently taking place in New 

Jersey," suggests Smith. 
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