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Dear Clients and Alumni, 

This issue's featured article focuses on AUP issues that should be addressed 
during merger or acquisition transactions and is applicable to all industries.  
With many legislative sessions just getting underway, there are only a few 
developments to report on; however, there are many bills that have already 
been introduced, which we will continue to track and report on as the sessions 
progress.   

We hope you enjoy reading this edition of our newsletter, and look forward to 
hearing from you. Your continued feedback is invaluable to us. 

 Regards,                                                                                                                              
Janet Gagliano                                                                                                              
National Leader - Abandoned and Unclaimed Property 
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What are you buying? The AUP issues in 
merger and acquisition transactions 

Janet Gagliano, Partner and National Practice Leader  
Michael J. Giannettino, Director, Stamford 
Matthew Beintum, Senior Associate, Chicago 
Michael J. VanMoorleghem, Senior Associate, Chicago 
 
Despite the current economic times, merger and acquisition ("M&A") activities 
have increased in recent years.  Prior to executing the deal, companies perform 
due diligence to verify the value of the target company and develop an 
understanding of potential successor liabilities.  Historically, the focus of due 
diligence efforts was related to tax consequences (i.e., income, franchise, sales 
and use, property taxes), as well as regulatory compliance.  However, one area 
that is too often overlooked is abandoned and unclaimed property ("AUP").  
Many companies don't consider AUP as an additional liability of the acquired 
company, but rather consider unclaimed property as a function of the company's 
current liabilities.  Due to the increase in state audit activity and AUP 
settlements, neglecting to consider a target's unclaimed property liability may 
prove to be a costly oversight. 
 

Background on Abandoned and Unclaimed Property 
 
 Before delving into the unclaimed property implications surrounding M&A 
activity, we must first look at a brief history/overview of unclaimed property to 
understand how the current environment developed into an area of concern for 
many Fortune 1000 companies.  Unclaimed property, more formally known as 
"escheatment", dates back to feudal times.  Under British Common Law it was 
stipulated that all property without any designated owner was to be transferred, 
or escheated, to the king.  
 
States within the United States have adopted general concepts of British Common 
Law, and applied this to support their rights to claim real property.  However, 
during the past 60 years, the states continued to refine and evolve the unclaimed 
property laws to what is enforced today.  In 1954 the National Conference of 
Commissioners on Uniform State Laws adopted the Uniform Disposition of 
Unclaimed Property Act to assist in potential conflicts between the states.  Since 
1954, three more versions of this Act were adopted, in 1966, 1981 and 1995.  Most 
states adopted the 1981 Act, while others adopted sections of each Act.  Other 
states enacted their own statutes and regulations governing the compliance 
requirements of unclaimed property.  The Acts detail what constitutes unclaimed 
property, both tangible (as it was in prior times) and intangible property.  For the 
purposes of our discussion we will focus on intangible property (i.e., general 
ledger) items.   
 
General ledger property may come in many forms including, but not limited to, 
the following instruments: 
 

 Outstanding vendor checks  

 Outstanding payroll checks 

 Customer Credits 

 Refunds 

 Rebates 

 Traveller's Checks 

 Gift Cards/Certificates 
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In addition to the unclaimed property Acts, there is one U.S. Supreme Court case 
that has helped shape the unclaimed property arena.  Texas v. New Jersey, 379 
U.S. 164 (1965) provides guidance and defines which state can lay claim to the 
unclaimed property by applying priority rules that establish which jurisdiction 
has priority over others.  These priority rules state that the holder's books and 
records determine the state to which the property should be remitted, where the 
property is to be held in a custodial capacity.  Accordingly, the state of the owner's 
last known address on the holder's records is the state to which property should 
be remitted by the holder and, subsequently, claimed by the owner.  This is 
referred to as the first priority rule.  The second priority rule states that if the 
owner's address is unknown, the property should be remitted to the holder's state 
of incorporation.  This second priority rule is important when a company may be 
under audit by their state of incorporation, or otherwise conducting an analysis of 
historical unclaimed property liabilities, as statutes of limitations do not bar 
many states from an extensive historical reach.   
   

M&A Activity  
 
Merger and acquisition activity within North America has been on the rise since 
2009.  In fact, M&A activity was up approximately 35% in the first quarter of 2011 
over the first quarter of 2009.  Although an encouraging statistic for the 
economy, this also potentially benefits the states.  State AUP audit programs and 
third-party AUP audit firms focus on M&A transactions as an element of their 
audit.  The states recognize that many companies did not consider the implication 
of unclaimed property successor liabilities and, in particular, record retention 
issues.  Considering the fact that the scope of many state unclaimed property 
audits extend beyond 10 years (e.g. Delaware extends back to 1981), retention of 
records from a predecessor entity is critical.   
 
The extended period of review, as well as record retention concerns, are just two 
of the many elements of an unclaimed property due diligence that differ from a 
typical tax due diligence.  Another critical concern is the nature of the 
transaction.  Let's take a look at the two types of acquisitions: stock and asset 
purchases.  For asset purchase transactions, the acquiring company purchases 
the assets of the target company that constitute the business operations.  The 
assets of the company may include tangible assets (e.g., furniture, fixtures and 
real estate) and intangible assets (e.g., general ledger property such as accounts 
receivable or bank accounts).  In the context of an asset acquisition, many times 
companies do not carve out or distinguish elements of the business operations to 
limit what succeeds to the acquirer in an attempt to reduce or eliminate potential 
unclaimed property liabilities.  In a stock purchase agreement, the acquiring 
company purchases all of the stock of the target company, assuming the current 
and historic business operations of the entity.  Consequently, unless specifically 
identified within the purchase agreement, the acquiring company purchases all 
historic unclaimed property liabilities that are the obligation of the target 
company. 
 

M&A Unclaimed Property Concerns  
 
Due to the states' limited revenues and increased AUP audit activity, over the 
course of the past decade, many tax professionals have been compelled to become 
more aware of, if not involved in, a company's unclaimed property process.  
Additionally, due to the increase in M&A activity, companies are becoming more 
aware of the unclaimed property liabilities that may result from the transaction. 
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To help assess the scope and impact of the unclaimed property liabilities, below 
are a few issues to consider when engaged in a due diligence to acquire a target: 
 

1. Identify the acquisition history of the target company:  Determine if 
historical acquisitions of the target company were stock purchases or 
asset in nature.  Understanding the target's corporate history and the 
availability to access the records of these transactions is critical. 
 

2. Determine what legal entity is liable for the unclaimed property:  In 
some instances only a subsidiary may be purchased rather than a 
parent company.  In situations like this, companies should ensure 
that only liabilities for that subsidiary are included in the assessment.  
Conversely, if a parent company is purchased, then a determination 
must be made on whether all subsidiary information was included in 
the calculation of a potential unclaimed property liability. 

 
3. Be on the lookout for multiple acquisitions:  Some companies have 

been acquired numerous times over the years.  Prior acquisitions 
need to be taken into account to determine if they were stock or asset 
acquisitions.  This may limit the potential liability because prior 
owners of the entity may be liable for the unclaimed property. 

 
4. Target companies with different states of incorporation:  In many 

cases, a target company may be incorporated in a different state than 
the acquiring company.  In these cases, due to the second priority 
rule, the target company may create an additional compliance 
burden.  An assessment of what property was currently due to the 
states at the time of purchase is essential because any dormant 
property lacking an address at the time of the purchase is due to the 
target company's state of incorporation.  The remaining property that 
will become dormant in the future is due to the acquiring company's 
state of incorporation if the operations are rolled into the acquirer. 

 

Best Practices 
 
In addition to including an unclaimed property review in the due diligence 
function prior to an acquisition, there are some best practices that can assist an 
acquiring company. 
 

1. Coordinate with legal counsel to ensure that the appropriate 
unclaimed property liability indemnifications are included within the 
agreement.  Generally speaking, states do not recognize tax 
indemnification clauses to be inclusive of unclaimed property 
liabilities. 
 

2. Contact legal counsel to review acquisition documents. 
 

3. Seek an unclaimed property professional to review the records of the 
target company to assess any potential liability. 

 
4. Be on the lookout for some trouble areas that can lead to a high 

unclaimed property liability.  These areas include: accounts 
receivable, credit rebate and gift cards, insurance premiums, system 
changes, previous mergers and acquisitions, 'clean' up processes, 
void procedures, and even tolerance write offs for customer 
payments. 
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5. Confirm the target company's compliance with the states by verifying 

whether the company has historically filed unclaimed property 
reports, to which states, for how long and in what amounts.  Also, 
confirm whether the target company was audited in the past or 
voluntarily disclosed to any state, and confirm what documentation 
the target has to support such claims. 

 
6. Confirm the availability of records.  Verify the availability and 

completeness of the records.  Consider detailed records such as bank 
statements, bank reconciliations, outstanding check listings, copies 
of cancelled checks, trial balance information, and detailed general 
ledger account receivables and aging reports. 

 
7. Ask to review third-party contracts.  Confirm the terms of 

agreements that the target company may have with various third-
party administrators, which may have agreed to complete unclaimed 
property reports on behalf of the target.  Consider various elements 
of the business where third party contracts may be affected such as 
benefits, stock transfer agents, payroll processing, and the 
administration of gift cards. 

 
Conclusion  
 
It should be clear that mergers and acquisitions pose potential unclaimed 
property concerns.  Armed with the information above, companies should be 
better positioned to address these concerns as the due diligence is being 
performed.  Taking the opportunity to proactively address these concerns may 
allow companies to better position themselves in the case of a future audit. 

 

MULTISTATE DEVELOPMENTS 
While not fully inclusive of all developments in state AUP, the following provides 
highlights of some notable items. 

New Jersey 
 
New Jersey Retail Merchants Association, et al. v. Sidamon-
Eristoff 
 
The U.S. Court of Appeals, Third Circuit on January 5, 2012, affirmed the orders 
of the U.S. District Court for the District of New Jersey barring New Jersey from 
enforcing a "place of purchase" presumption for stored value cards and the 
retroactive escheatment of cards already issued.  The Appeals Court also affirmed 
the District Court's ruling that the "data collection provision," requiring stored 
value card issuers to collect and retain purchaser or owner information, was 
properly severable from the "place of purchase" presumption and, therefore the 
District Court did not abuse its discretion in denying to enjoin the data collection 
provision. In addition, the Appeals Court affirmed the District Court's ruling that 
New Jersey's two-year abandonment period is not preempted by federal law. 
[New Jersey Retail Merchants Association, et. al. v. Sidamon-Eristoff, U.S. Ct. 
App., 3rd Cir., Nos. 10-4551, -4552, -4553, -4714, -4715, -4716, 11-1141, -1164 and 
-1170, 1/5/12] 

 

http://www.ca3.uscourts.gov/opinarch/104551p.pdf


 

PwC Abandoned and Unclaimed Property Briefing 6 

 

American Express Travel Related Services, Inc. v. Sidamon-
Eristoff 
 
American Express Travel Related Services, Inc. (American Express) failed to 
demonstrate a likelihood of success on the merits in its challenge to the 
constitutionality of the amendments made to New Jersey's unclaimed property 
statute affecting traveler's checks. American Express had asserted that the 
retroactive amendments decreasing the abandonment period from 15 to three 
years violated the Due Process, Contract Clause, Takings Clause and the 
Commerce Clause.  Accordingly, the denial of American Express's motion for 
preliminary injunction was affirmed.  American Express Travel Related Services, 
Inc. v. Sidamon-Eristoff, U.S. Ct. App., 3rd Cir., No. 10-4328, 1/5/12.  
 
On February 9, 2012, American Express filed a Petition for Rehearing and for 
Rehearing en Banc with the U.S. Court of Appeals for the Third Circuit.  
  
 

Washington 
2011 WA H 2169, signed by the Governor December 20, 2011 
 
The legislation provides that the Department of Revenue (DOR) must sell all 
securities received under the unclaimed property program as soon as practicable 
unless, in the judgment of the DOR, the securities are worthless, cannot be sold, 
or are not cost-effective to sell. Owners of stock making a claim under the 
Unclaimed Property Act are entitled to the proceeds received from the sale less 
administrative costs, or the stock if the DOR has not yet ordered the sale of the 
stock. 

   

For more information, please do not hesitate to contact: 

 

Janet Gagliano - Partner, in Atlanta 

 (678) 419-1068 

  janet.c.gagliano@us.pwc.com 

This document i for general information purposes only, and should not be used as a substitute for consultation with professional advisors.  
This document was not intended or written to be used, and it cannot be used, for the purpose of avoiding U.S. federal, state or local tax 

penalties.  
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