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Background  

Code section 403(b) governs tax-
deferred retirement plans sponsored by 
public school and other non-profit 
employers.  Final regulations under 
section 403(b) were effective in 2009.   

Universal Availability.  403(b) plans 
that include employee elective salary 
deferrals must provide that if any 
employee is permitted to make elective 
deferral contributions, including after-
tax Roth deferrals, all employees (with 
limited optional exclusions) must be 
provided the same opportunity.   This 
rule, called the universal availability 
rule, has two aspects, eligibility and 
effective opportunity. Eligibility 
involves determining which employees 
are allowed to defer salary, while 
effective opportunity concerns an 
eligible employee’s practical ability to 
participate. According to the IRS, 
failure to satisfy these requirements is a 
recurring issue in IRS 403(b) plan 

audits and has consistently landed high 
on the list of top-ten operational 
deficiencies identified during 
examinations. 

Written Plan Requirement. Another key 
provision of the final regulations is a 
requirement that employers formalize 
their 403(b) plan terms and specify 
how statutory and regulatory 
requirements will be met. This was a 
new requirement under the final 
regulations; many 403(b) plan 
sponsors had not previously set forth 
the plan provisions in formal plan 
documents.   

Failure to satisfy these requirements 
could jeopardize an employer’s entire 
403(b) plan.  According to the IRS, the 
current compliance unit project will 
give higher education organizations the 
chance to identify problems with their 
403(b) plans and to correct them on 
their own.  For purposes of this project, 
higher education organizations refers to 
academies, universities, colleges, 

 

The Compliance Unit 
under the Employee 
Plans division of the 
Internal Revenue Service 
(EPCU) has begun a 
project to gather 
information from 
institutions of higher 
learning concerning 
compliance with the 
universal availability 
requirement for 403(b) 
plans.   Questionnaires 
will be sent to a random 
national sample of 300 
large, medium and small 
public and private 
higher education 
organizations 
sponsoring 403(b) plans. 
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seminaries, institutes of technology, 
and other collegiate level organizations, 
such as vocational and trade schools 
that award academic degrees or 
professional certifications. 

Universal Availability 
Compliance Project 

EPCU has begun mailing a compliance 
contact letter and information request 
package to a random national sample of 
over 300 large, medium, and small 
public and private higher education 
organizations sponsoring 403(b) plans. 
The information request package 
includes a form with 21 questions, an 
explanation, instructions and a glossary 
of terms.  The package also includes an 
attachment that describes the new plan 
document requirements as well as 
information about employee catch-up 
contributions.  The sponsoring 
organization will be asked to complete 
the questionnaire on Form 886-A, 
Explanation of Items, for the 2010 
calendar year and return it to the 
Internal Revenue Service.   

The questions ask about the 
opportunity offered to employees to 
elect salary deferrals and after-tax Roth 
deferrals and communications to 
employees concerning their elections, 
with specific questions relating to 
deferrals by medical residents, faculty, 
janitors, ground maintenance staff and 
other groups that are frequently 
excluded.  

The IRS has said it will evaluate the 
responses and determine whether the 
plan is in compliance.  If the IRS 
determines that the plan is compliant, a 
closing letter will be issued. The IRS 

may request additional information in 
order to make its determination. If a 
potential problem is identified, the IRS 
will correspond with the sponsoring 
organization to help it analyze its 
403(b) plan to determine if it is in 
compliance, and will outline the various 
correction methods available. When a 
sponsoring organization discovers a 
problem on its own, it should correct 
using one of these methods. Generally, 
correction for violations of the 
universal availability requirement 
require providing each eligible 
employee the opportunity for current 
and future participation, and the 
employer making fully vested 
contributions to restore the lost 
opportunity of tax-deferred savings for 
each prior year or portion of a year 
during which otherwise eligible 
employees were excluded. 

According to the IRS, information 
generated by the compliance project 
will be used to identify areas where 
additional education, guidance and 
outreach is needed, and where 
additional enforcement efforts should 
be focused.   

If You Receive A Letter 

The IRS asks that you ensure the 
request is routed to the office or 
department with primary responsibility 
for the day-to-day administration of 
your employee benefit programs. You 
are to answer the questionnaire as 
completely and accurately as possible, 
and return it to the person listed in the 
letter from the IRS, by fax, email or 
post.  Any other documents or 
clarifying material you believe will be 
helpful to the IRS may be furnished at 
this time.  An extension of time to 
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respond may be granted if you contact 
the person whose name is on the cover 
letter, before the response due date.  
Please contact your local PwC 
professional for help should you receive 
a letter and need assistance.   

Observations:  The IRS took care to 
point out the importance of identifying 
and correcting possible defects when 
responding to this questionnaire, as 
sanction relief is available to sampled 
higher education organizations that 
timely correct.  

Organizations should address questions 
as completely as possible.  Failure to 
provide the information requested 
could result in further action or 
examination of your plan, without 
sanction relief.  

Results of 401(k) Questionnaire  

The 403(b) questionnaire follows a 
2010 questionnaire that EPCU sent to 
401(k) plan sponsors.  The 401(k) 
questionnaire was a much broader, 46-
page questionnaire, and it was sent to 
1,200 401(k) plan sponsors.  The 
information-gathering phase of that 
project recently concluded, and the IRS 
says it is evaluating responses so it can 
better understand 401(k) compliance 
issues, determine how their tools and 
voluntary compliance programs are 
working, and identify participant 
awareness and plan sponsor 
compliance issues.  IRS staff has said 
the IRS will be conducting full-scale 
examinations of plans of sponsors who 
failed to respond to the survey.  The 
same approach is likely for the 403(b) 
questionnaire.  
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