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Recent legislative updates 

 

 

Country summaries 
For a more comprehensive discussion, please 
see Country Discussions starting on page 3. 

Argentina 

Argentina may impose tax on capital gains 
and dividends 

A draft proposal creating a 15% tax on capital 
gains arising from the transfer of unlisted 
stock and a 10% tax on dividend distributions 
was passed by Congress on September 23, 
2013.  The bill also repeals the current 
exemption for foreign beneficiaries on income 
derived from share transfers. A detailed 
explanation is provided in this Latin American 
Tax Newsalert.  The final wording of the law 
did not change therefore the Newsalert 
remains accurate and applicable.  The 

information presented above will not be 
discussed below under Country Discussions. 

Morocco 

Free shares: the 10% limitation lifted 

An amendment has been issued to the foreign 
exchange operations instructions dated 
December 31, 2012 with respect to free share 
awards (i.e., awards that do not require 
employees to pay a purchase price) granted to 
Moroccan employees of foreign companies. 
Prior to the amendment, foreign exchange 
office approval was required for grants 
exceeding 10% of the individual’s net annual 
compensation. 

It is now possible to grant free share awards 
with no value limitations.  
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This month's issue addresses recent tax and legal changes in various jurisdictions, namely: 

 Argentina—Argentina may impose tax on capital gains and dividends 

 Morocco—Free shares: the 10% limitation lifted 

 Netherlands—The Dutch government has published a legislative proposal which includes bonus 
capping rules for the financial sector 

 Netherlands–Amendments to the 30% ruling for expatriates; proposed clawback legislation, and 
extension of Crisis Levy 

 Switzerland—Issuance of new guidance regarding the determinant salary for Swiss state social 
security purposes effective January 1, 2014 

 United Kingdom—HMRC has issued amended guidance on cash-settled options; release of the 
Autumn Statement 

http://www.pwc.com/us/en/tax-services-multinationals/newsletters/latin-american-tax/argentina-capital-gains-tax.jhtml
http://www.pwc.com/us/en/tax-services-multinationals/newsletters/latin-american-tax/argentina-capital-gains-tax.jhtml
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The 10% limitation was aimed to restrict the value of all forms of equity compensation 
awards granted to Moroccan employees, including free shares.  However, the 10% 
limitation continues to apply to other forms of equity compensation that require fund 
transfers and employee payments (e.g., stock options). The information represented 
above will not be discussed below under Country Discussions.  

Netherlands 

The Dutch government has published a legislative proposal which includes bonus 
capping rules for the financial sector 

The proposal has been published in the form of an internet consultation. The Dutch 
government will collect reactions prior to officially submitting the proposal to Dutch 
Parliament with a proposed effective date of January 1, 2015. One of the aims of the 
proposal is to level the playing field for key employees working in the Netherlands, 
within the EU and the rest of the world. There is an expected impact on existing 
remuneration packages and alternatives should be considered for variable pay taking 
into account market competitiveness performance management, flexible costs, etc.

Netherlands  

Amendments to the 30% ruling for expatriates; proposed clawback legislation, and 
extension of Crisis Levy 

On September 11, 2013, the Dutch Ministry of Finance issued a new Decree on the 
application of the 30% ruling for expatriate employees in the Netherlands; thus 
replacing the previous Decree from October 21, 2005. The 30% ruling enables foreign 
employees on assignment to the Netherlands to apply for a tax ruling whereby 30% of 
their employment income, including equity-based compensation, is exempt from 
Dutch taxation. Additionally, the proposed clawback legislation, previously discussed 
in this January 2013 Legislative Update, was adopted by the Upper House of the 
Dutch Parliament on December 10, 2013 and the employer levy for high-earning 
employees, the so called “crisis levy”, will be extended by one year and will also apply 
in 2014. 

Switzerland 

Issuance of new guidance regarding the determinant salary for Swiss state social 
security purposes effective January 1, 2014 

As you may be aware, on January 1, 2013 a new tax law and ordinance on equity-
based compensation instruments came into force in Switzerland. The new tax law 
contained explicit instructions on how to tax equity-based compensation instruments 
in “international” cases. In accordance with the ordinance, a pro rata time-based 
apportionment approach is generally applied. 

However, the new law did not define what to do for social security purposes in these 
international cases. Each and every case had to be analyzed individually and 
international social security laws were accordingly applied. The Swiss Federal Social 
Security authorities have now issued new guidance effective January 1, 2014 on how 
to allocate income for social security purposes in international cases. 

United Kingdom 

HMRC has issued amended guidance on cash-settled options and released its 
Autumn Statement  

HMRC has updated its guidance relating to the taxation of cash-settled options where 
the employer has a reserved right to pay a cash equivalent instead of awarding stock. 
The updated guidance sets out various factors which will be relevant in determining 
whether the employee has a right to receive stock, subject to specific taxing provisions 
or a right to receive cash taxed under general provisions relating to earnings and 
benefits. In addition, following the Autumn Statement which was delivered by the 
Chancellor on December 5, 2013, the Government has published draft clauses for the 
Finance Bill 2014 which will impact employee equity plan arrangements in the UK.  

http://www.pwc.com/us/en/hr-management/newsletters/global-equity-compensation/recent-legislative-updates-january-2013-edition.jhtml
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Country discussions 

Netherlands  
The Dutch government has published a legislative proposal which includes bonus 
capping rules for the financial sector  

The proposal provides for a bonus capping rule whereby annual total variable pay is 
capped at 20% of an employee’s annual fixed pay (‘main rule’). The main rule applies 
in principle to all financial institutions (i.e., banks and insurance companies) 
headquartered in the Netherlands and to Dutch based branches of foreign financial 
institutions, but not to Dutch subsidiaries of financial institutions who are based in an 
EU/EEA country. This is referred to as the ‘level playing field principle’. The proposal 
includes strict definitions of fixed and variable pay; however, it provides for a number 
of exceptions to the main bonus capping rule (20%) in the following cases:  

 Individuals who work in the Netherlands at least 50% of their time and whose 
remuneration is not entirely based on a collective labor agreement (CAO) may 
be granted more than 20%, provided that the average variable to fixed ratio 
within the same CAO group does not exceed the 20%. This effectively means 
certain individuals may receive 30% or higher bonus, while others receive less 
provided the group average is not higher than 20%.  

 Individuals who work outside the Netherlands at least 50% of their time fall 
under the 100% or 200% bonus capping rules under the Capital 
Requirements Directive 4 (CRD4) and not under the Dutch bonus capping 
rule.  

 If during 3 out of 5 calendar years at least 75% of all employees of the whole 
group have worked outside the Netherlands, the above 100% and 200% 
bonus capping rules apply to the parent company to express the international 
character of the group.  

 A financial institution can grant a bonus higher than 20% under specific 
circumstances as defined in the proposal, i.e., (a) an organizational change of 
the enterprise - merger, demerger, acquisition, reorganization, etc.; (b) the 
bonus is exclusively meant to retain the individual for his/her specific 
expertise, knowledge, skills, etc. (retention bonus); (c) the bonus does not 
exceed the 100% cap under CRD4 or the 200% cap in the case of a majority 
shareholder approval for such 200%; and (d) the Financial Services 
regulatory authority has approved such grant in writing. These are 
cumulative requirements. 

In addition, pursuant to the proposal, severance payments may not exceed 100% of 
fixed pay. Guaranteed bonuses are prohibited unless in the case of a new hire during 
the first year of service. Further, the clawback of bonuses already paid is compulsory 
also in the case of inappropriate behavior leading to deterioration of the position of 
the company. The proposal’s effective date is January 1, 2015 and transitional rules 
will apply to performance years prior to 2015. This means that bonuses higher than 
20% in respect of the 2014 performance year can still be paid during 2015. The 
proposal has been published in the form of an internet consultation and the Dutch 
government will collect reactions prior to officially submitting the proposal to Dutch 
Parliament.  

Although the consultation process of the legislative proposal is yet to begin, 
organizations should consider what these proposals mean for them. Given the timing 
of annual compensation processes and the expected time involved with implementing 
and communicating new remuneration schemes, robust decision making is likely to 
already be required prior to the summer of 2014. 
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Netherlands  

Amendments to the 30% ruling for expatriates; proposed clawback legislation, and 
extension of Crisis Levy 

On September 11, 2013, the Dutch Ministry of Finance issued a new Decree with 
respect to the application of the 30% ruling for expatriate employees in the 
Netherlands; thus replacing the previous Decree from October 21, 2005. The 30% 
ruling enables foreign employees on assignment to the Netherlands to apply for a tax 
ruling whereby 30% of their employment income, including equity-based 
compensation, is exempt from Dutch taxation. 

One amendment is that the 30% ruling can only be applied to income received from 
current employment received during the assignment period in the Netherlands and 
no longer to income received after the employment in the Netherlands has ended. For 
expatriate employees holding equity awards (such as options or 
restricted/performance shares) this marks an important change in the rules where the 
options are exercised or shares vest after the foreign employee's departure from the 
Netherlands. Previously, provided that such awards vested or were unconditional 
during the Dutch employment period, the 30% ruling could still be applied to Dutch-
sourced income even if the actual taxable event (option exercise or share vesting) 
occurred while the Dutch employment period had ended.   

Under the new rules, which apply retrospectively from January 1, 2012, the 30% 
ruling may only be applied to equity income from current employment provided the 
income is taxable ultimately in the wage tax period following the wage tax period in 
which the Dutch employment ended. This means that employees can benefit from 
their 30% ruling only for a period of one month after their employment period in the 
Netherlands ended. Please find additional information on the amendments in this 
International Mobility News. 

Proposed clawback legislation adopted 
The proposed clawback legislation previously discussed in this January 2013 
Legislative Update, was adopted by the Upper House of the Dutch Parliament on 
December 10, 2013. The new legislation will enter into force on January 1, 2014.  

Crisis levy extended by one year 
The employer levy for high-earning employees, the so called “crisis levy”, will be 
extended by one year to also apply in 2014. Consequently, employers will have to pay 
a 16% levy on wages they paid to employees in 2013, to the extent individual employee 
wages exceeded EUR 150,000. PwC has filed a lawsuit, for specific clients, that the 
“crisis levy” is not compliant with EU-law given the retroactive effect of the levy. The 
crisis levy was introduced in May 2012 and was applicable on all income earned 
during 2012. 

Switzerland 
Issuance of new guidance regarding the determinant salary for Swiss state social 
security purposes effective January 1, 2014 

On January 1, 2013, a new tax law and ordinance on equity-based compensation 
instruments came into force in Switzerland. The new tax law contained explicit 
instructions on how to tax equity-based compensation instruments in “international” 
cases. In accordance with the ordinance, a pro rata time-based apportionment 
approach is generally applied. 

However, the new law did not define what to do for social security purposes in these 
international cases. The various Swiss compensation funds (the authorities in charge 
of application of Swiss social security rules) adopted a range of practices. Some 
checked each individual case, others applied an “all or nothing” approach and others 
applied the pro rata approach.  

http://image.edistribution.pwc.com/lib/fe9813707560007f73/m/1/Netherlands+Dec+2013+Alert.pdf
http://www.pwc.com/us/en/hr-management/newsletters/global-equity-compensation/recent-legislative-updates-january-2013-edition.jhtml
http://www.pwc.com/us/en/hr-management/newsletters/global-equity-compensation/recent-legislative-updates-january-2013-edition.jhtml
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The Swiss Federal Social Security authorities have now issued new guidance effective 
January 1, 2014. The pro rata time based apportionment approach shall also be valid 
for social security purposes in international cases, but retroactively applied from 
January 1, 2013.  This means that: 

 The portion of the gain “earned” during the vesting period while being subject 
to Swiss social security law is insured in the Swiss social security system. The 
portion of the gain “earned” during the vesting period while not being subject 
to Swiss social security law is excluded from Swiss social security 
contributions.  

 As the rules apply retroactively for equity based instruments vesting as of 
January 1, 2013, companies should review the treatment applied in 
international cases historically.  

 If clients did not use the new rules for instruments that already vested in 
2013, we recommend that they disclose this fact to the competent 
compensation fund and seek to agree a deferral of the implementation of this 
new rule for international cases to January 1, 2014.  

 Although the new rule takes into consideration the Swiss perspective, there 
may be situations when other countries seek to levy social security 
contributions on the same equity-based income. In such cases, a request for 
exemption of Swiss social security charges may be filed with the competent 
authorities. 

The allocation of income for Swiss income tax purposes may not correspond to the 
allocation for Swiss social security purposes.  As such, when allocating income for 
social security purposes over the vesting period in international cases, regard should 
be had to factors such as the nationality of the employee, the domicile of the employee 
and employer, the work pattern of the employee and the states where the activities are 
performed. For income tax purposes, it is generally the tax residence of the employee 
that is the determining factor.  

United Kingdom 
HMRC has issued amended guidance on cash-settled options 

HMRC has updated its guidance relating to the taxation of cash-settled options where 
the employer has a reserved right to pay a cash equivalent instead of awarding stock. 
The updated guidance sets out various factors which will be relevant in determining 
whether the employee has a right to receive stock, subject to specific taxing provisions 
or a right to receive cash taxed under general provisions relating to earnings and 
benefits. 

The HMRC guidance provides that all facts need to be considered and not just the 
plan rules to determine the appropriate tax treatment. For example, if the option is 
described as a right to receive or acquire stock; this is the usual practice and a 
reservation in the rules to settle in cash only applies in circumstances not relevant to 
the particular employee, the option is likely to be treated as a stock option and will be 
subject to the tax legislation specific to that award type.   

However, if the plan rules provide that the option is a right to receive stock or cash 
entirely at the discretion of the employer and the employer's usual practice is to settle 
in cash, then it is possible that the settlement would be taxable under general 
earnings provisions in which case, for example, pre arrival grants would not escape 
UK income tax, and it would be necessary to determine on the facts of the case what 
period the award is "for" and therefore what proportion of the income is subject to UK 
tax. 

While the guidance is helpful in setting out HMRC's approach, there will be many 
situations where a company's plan rules and practice fall somewhere between the fact  
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patterns set out in the guidance.  In these cases, there remains some uncertainty 
regarding the appropriate treatment. 

United Kingdom 
Release of the Autumn Statement 

Following the Autumn Statement which was delivered by the Chancellor on December 
5, 2013, the Government has published draft clauses for the Finance Bill 2014 which 
will impact employee equity plan arrangements in the UK.  

Positive tax changes for employee share plans 
The increases to the annual tax free limits for the Share Incentive Plan (SIP) and Save 
as You Earn (SAYE), which are favored by a significant number of UK companies, will 
make a big difference to a large number of UK companies and workers:   

 For 2014/2015 employers will be able to award employees free shares worth 
£3,600 (up from £3,000) under a SIP.  The amount employees can purchase 
with tax benefits is to increase to £1,800 from £1,500. 

 The amount employees in SAYE plans will be able to save from 2014/2015 
every month will double to £500 from £250. 

The changes will be particularly welcomed following the cuts to pension relief over 
recent years. 

Tax Qualified Share Plans 
There will no longer be any 'approved' plans. As such, the approval process will be 
replaced by a self-certification process from April 6, 2014 onwards. 

Online reporting of share plans 
Form 42 and the equivalent forms for the tax qualified share plans will have to be 
filed online from July 2015 onwards. 

Rollover of restricted shares and partly-paid shares 
There will be a new rollover relief where restricted shares or partly-paid shares are 
exchanged for other restricted or partly-paid shares, i.e., if the conditions are met the 
rollover will not trigger tax. This will please companies restructuring their share 
capital. 

Employment related securities held by internationally mobile employees 
As recommended by the Office for Tax Simplification, the tax treatment of 
employment related securities (broadly shares and securities where the acquisition is 
linked to employment) for internationally mobile employees will be simplified from  
September 1, 2014.  The main impact will be that income from unapproved share 
option plans will now be taxed in the same way as income from other plans, with UK 
income tax due on that portion of 'gain' between grant and vest that relates to UK tax 
residence or work performed in the UK. 

Extension for time to make good PAYE on notional payments - 
particularly relevant for shares 
Currently there is an additional tax charge, known as a Section 222 charge, where an 
employee does not 'make good' the PAYE on, for example, a share option exercise, to 
his employer within 90 days of the taxable event. The period for 'making good' the 
PAYE will be extended until 90 days after the end of the tax year. This will be 
welcomed as the current charge was perceived by many to be unfair. 
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