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Recent legislative updates 

 

 

Country summaries 

For a more comprehensive discussion, please 
see Country Discussions starting on page 4. 

Australia 

ATO releases draft ruling on Employee 
Remuneration Trust arrangements 

The Australian Taxation Office (ATO) has 
recently released draft ruling TR 2014/D1 
which governs the tax treatment of employee 
remuneration trust (ERT) arrangements. The 
ruling is of particular importance to trust 
arrangements established for the purposes of 
providing remuneration or incentives to 
Australian resident employees e.g., trust 
arrangements which pay out bonuses and 

certain loan funded share plans. The ATO has 
confirmed that ERTs do not apply to 
complying employee share schemes (e.g., 
options or restricted stock units granted under 
the employee share scheme tax rules).  

The ruling has been released as a result of the 
ATO targeting a "mismatch" between the tax 
treatment for the employer and the employee 
(i.e., the combination of deductibility for 
contributions to the trust and capital gains tax 
treatment for employees). Employers will still 
need to be careful where an employee share 
trust (EST) is used in conjunction with a 
complying employee share scheme, 
particularly if the scheme involves a salary 
sacrifice arrangement or deferred bonuses. 
This information will not be discussed below 
under Country Discussions.
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This month's issue addresses recent tax and legal changes in various jurisdictions, namely: 

 Australia—ATO releases draft ruling on Employee Remuneration Trust arrangements 

 Australia—2014 employee share scheme reporting deadline approaching 

 Australia—Payroll Tax compliance obligations with equity awards 

 Chile—Changes proposed to tax legislation concerning equity awards 

 China—Shanghai SAFE changes quarterly reporting requirements 

 France—New rules for qualified free shares 

 Italy—New foreign asset reporting threshold 

 United Kingdom—Impact of 2014 Budget for employers and employees 

 United States—Clawbacks 2013 proxy disclosure study 

http://law.ato.gov.au/atolaw/view.htm?dbwidetocone=07%3AATO%20Rulings%20and%20Determinations%20(Including%20GST%20Bulletins)%3ABy%20Type%3ARulings%3ATaxation%3ADraft%3A2014%3A%2304860010000%23TR%202014%2FD1%20-%20Income%20tax%26c%20employee%20remuneration%20trust%20arrangements%3B
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Australia 

2014 employee share scheme reporting deadline approaching 

As a reminder, companies with a presence or employees in Australia and who operate 
equity plans will have an Australian Employee Share Scheme (ESS) reporting 
obligation where a taxing event has occurred during the year. As part of the reporting 
requirement, companies must provide employees with an ESS statement by July 14, 
2014 and provide the Australian Tax Office (ATO) with an ESS annual report by 
August 14, 2014.

Australia 

Payroll Tax compliance obligations with equity awards 

In Australia, companies are required to register for Payroll Tax which is a State based 
tax that applies to companies where the remuneration and benefits paid to employees 
exceeds a certain threshold. Payroll Tax is administered by Revenue Offices in each 
Australian State and Territory, and is separate to other taxes such as income tax and 
fringe benefits tax. Payroll tax applies to most payments and benefits provided to 
employees, including employee equity awards.  

The systems and processes that companies have in place to deal with Payroll Tax have 
historically been less sophisticated than those in place to assist with other taxes. As a 
result, more complex forms of remuneration, such as employee equity awards, are 
often excluded or mistreated in Payroll Tax returns. This has become increasingly 
evident from Revenue Office audits over the last few years. 

It is essential that companies review their Payroll Tax compliance obligations, 
particularly in light of the increasing amount of audits. In addition, under certain 
circumstances there can be significant Payroll Tax saving opportunities, particularly 
where internationally mobile employees and employee equity awards are concerned. 
Understanding the specific application of payroll tax to your company is crucial to 
ensure both compliance and protection against unnecessary costs. 

Chile 

Changes proposed to tax legislation concerning equity awards 

The recently elected Chilean President has proposed significant changes to the 
current Chilean tax legislation for both companies and individuals.  

For companies that operate equity plans in Chile, there is expected to be legislative 
clarity with respect to the tax treatment of equity awards. Currently, the only 
guidance on the tax treatment of stock options and other equity awards in Chile exists 
in the form of Chilean Tax Office rulings. The proposed tax law changes indicate that 
stock options will be treated as employment income as opposed to investment 
income, although income tax may still arise on capital gains obtained upon the sale of 
shares. At this stage, it is unclear as to whether further details such as the relevant 
taxing point for awards will be legislated. A summary of the other proposed changes 
can be found in this attached Chile Tax Insights from Global Mobility. This 
information will not be discussed below under Country Discussions. 

China 

Shanghai SAFE changes quarterly reporting requirements 

Shanghai SAFE now requires that companies with SAFE approval from Shanghai 
SAFE report all quarterly plan activity for all plans registered with Shanghai SAFE on 
a single quarterly report form. Previously, Shanghai SAFE had required that different 
plans should be reported on separate quarterly reports. This requirement begins in 
the April 1, 2014 quarter. Generally, the quarterly reports are due by the 3rd workday 
after the quarter ends. However, in practice, Shanghai SAFE accepts the quarterly 
reports until the 9th workday as they are required to submit their reports to Beijing by 
the 10th workday.   

 

http://www.pwc.com/en_GX/gx/hr-management-services/newsletters/global-watch/assets/pwc-changes-proposed-tax-legislation-companies-individuals.pdf
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As a result of this change, companies registered with Shanghai SAFE should: 

 Report all activities (e.g., new grants, vests, exercises, and cancellation) of 
different types of awards (e.g., stock option, restricted shares, employee stock 
purchase plan, etc.) in one quarterly reporting form; 

 List the name of each registered plan in the "plan name" section of the quarterly 
reporting form; and 

 Aggregate data by covering all types of awards. 

This information will not be discussed below under Country Discussions. 

France 

New rules for qualified free shares 

Article 9 of the Law of March 19, 2014, known as the “Florange Law”, has amended 
Article L. 225-197-1 of the French Commercial Code which relates to the allocation of 
free shares to employees. 

French employers (listed and non-listed companies) may award free shares within the 
limit of 10% of their ordinary share capital. The Florange Law increases the limit of 
the total amount of free shares that can be awarded to 30% of a company’s ordinary 
share capital. However, the new 30% limit only applies if “all employees” are granted 
the free shares. The 10% limit remains for companies (listed and non-listed) that 
grant free shares only to some categories of employees. 

Further, any percentage of ordinary share capital that is granted to all employees in 
the form of free shares must not exceed a maximum deviation of one to five. This 
means if one employee receives 5 shares, no other employee can receive more than 25 
shares. If an employer does not adhere to the one to five ratio, they may only grant 
free shares under the original limit of 10% of their ordinary share capital.  

This new law is applicable for any shareholders meeting held after April 2, 2014. This 
information will not be discussed below under Country Discussions. 

Italy 

New foreign asset reporting threshold 

As an update to our February 2014 Global Equity Newsletter, a new Law Decree,        
n. 4/2014, modified by Law n. 50/2014, has re-introduced the obligation to disclose 
foreign deposits and bank accounts whose total maximum value exceeds EUR 10,000 
in the annual Italian tax return. Deposits and bank accounts will be disclosed in the 
Schedule RW based on whether the total balance exceeds EUR 10,000 during any 
part of the tax year, and does not depend upon the beginning or ending fiscal year 
balance. 

The EUR 10,000 exemption is limited to deposits and bank accounts. As a result, 
other financial assets and investments (e.g., foreign shares) must be disclosed in the 
Schedule RW without limit. 

This information will not be discussed below under Country Discussions. 

United Kingdom 

Impact of 2014 Budget for employers and employees 

The Chancellor delivered the UK Budget on March 19, 2014. The 2014 Budget 
provides details on changes that will impact both employee share plans and 
internationally mobile employees. A brief summary of some of these announcements 
is set out below under Country Discussions. 

United States 

Clawbacks 2013 proxy disclosure study 

This PwC publication presents our analysis of 2009 through 2012 year-end proxy 
disclosures for 100 large public companies relative to their compensation recoupment  

http://amersrch.nam.pwcinternal.com/GKO/HumanResorceServContMgmt.nsf/a1a82516ab3d8d0e85257098004da3df/2be29e51af08fdf685257c900071ddbd/$FILE/pwc-global-equity-compensation-legislative-update-february-2014.pdf
http://www.pwc.com/en_US/us/hr-management/publications/assets/pwc-clawbacks-2013-proxy-disclosure-study.pdf
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or "clawback" policies. When providing employees with bonuses, stock options, or 
other incentive awards, companies often establish provisions that allow them to 
recoup all or a portion of the award under certain circumstances. These provisions, 
referred to as clawbacks, are detailed by most public companies in their annual proxy 
statement. 

Clawback policies, although not new, have been receiving more attention in recent 
years. The companies sampled featured a wide range of clawback triggers in their 
clawback policies, but the most common reason companies seek to clawback is when 
there is a restatement, either with or without employee involvement, or misconduct. 
This is not surprising given the Sarbanes-Oxley Act requirements and pending Dodd-
Frank-related regulations. However, as further described in this study, we saw many 
companies developing new types of clawbacks over the last few years, in particular in 
response to the 2008 credit crisis. This information will not be discussed below under 
Country Discussions. 

Country discussions 

Australia 

2014 employee share scheme reporting deadline approaching 

As a reminder, companies with a presence or employees in Australia and who operate 
equity plans will have an Australian Employee Share Scheme (ESS) reporting 
obligation where a taxing event has occurred during the year. As part of the reporting 
requirement, companies must provide employees with an ESS statement by July 14, 
2014 and provide the Australian Tax Office (ATO) with an ESS annual report by 
August 14, 2014. 

The ATO have confirmed that for internationally mobile employees, employers have a 
choice as to how employee share scheme (ESS) income is to be reported. As 
internationally mobile employees may be engaged in foreign service, only a portion of 
their ESS income may be subject to Australian income tax.  The ATO have confirmed 
that in this situation, an employer may choose to report either: 

 the actual assessable amount of the discount (after taking into account the foreign 
service), or 

 the gross discount. 

Reporting the actual assessable amount of the discount is preferable in many 
situations as it ensures consistency between the amount reported for ESS reporting 
purposes and the amount actually disclosed in the employee’s Australian income tax 
return.  This is particularly relevant in relation to data matching (see below).   

Data matching 

As in prior years, PwC has continued to see significant ATO activity in relation to data 
matching ESS income.  The ATO is data matching the ESS reporting information it 
obtains from employers against the ESS income disclosed in employees’ income tax 
returns. Where there is a discrepancy, employees have been required to provide 
additional information regarding the calculation of the ESS discount, including 
details of their particular interests, and in some cases, employee share plan 
documentation.   

It is therefore important for employers to communicate to their employees how the 
ESS amounts reported to the ATO have been calculated. 
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Australia 

Payroll Tax compliance obligations with equity awards 

In Australia, companies are required to register for Payroll Tax which is a State based 
tax that applies to companies where the remuneration and benefits paid to employees 
exceeds a certain threshold. Payroll Tax is administered by Revenue Offices in each 
Australian State and Territory, and it is separate to other taxes such as income tax, 
and fringe benefits tax. Payroll tax applies to most payments and benefits provided to 
employees, including employee equity awards.  

The systems and processes that companies have in place to deal with Payroll Tax have 
historically been less sophisticated than those in place to assist with other taxes. As a 
result, more complex forms of remuneration, such as employee equity awards, are 
often excluded or mistreated in Payroll Tax returns. This has become increasingly 
evident from Revenue Office audits over the last few years. 

The treatment of employee equity awards in Payroll Tax returns is a challenge for 
companies, as the time that the awards become taxable, along with the taxable value 
attached to the awards, is not always the same as has been determined for income tax 
purposes. It is often the case that employee equity awards have been included in the 
Payroll Tax return for the wrong period, or have been valued incorrectly, and in some 
cases, the equity awards have not been included at all. This is particularly the case for 
equity awards held by internationally mobile employees.  

In addition, the ATO is also continuing to share information with the Office of State 
Revenue (OSR) authorities to assist with payroll tax reviews.  Accordingly, companies 
should consider whether the treatment they are adopting in relation to ESS awards 
for payroll tax purposes is correct, both in relation to Australian local and 
internationally mobile employees.  

Although it is essential that companies review their Payroll Tax compliance 
obligations, particularly in light of the increasing amount of audits, it should be noted 
that under certain circumstances there can be significant Payroll Tax saving 
opportunities, particularly where internationally mobile employees and employee 
equity awards are concerned. Understanding the specific application of payroll tax to 
your company is crucial to ensure both compliance and protection against 
unnecessary costs. 

United Kingdom 

Impact of 2014 Budget for employers and employees 

The 2014 Budget has provided details on changes that will impact both employee 
share plans and internationally mobile employees. A brief summary of the changes to 
share plans is detailed below. 

Share plan reporting 

All stock plan annual return forms (Form 42 and HMRC tax-advantaged plan forms) 
will need to be submitted online for the years from 2014/15. To facilitate this, all 
existing approved and unapproved plans must also be registered online by July 6, 
2015. Late returns will receive automatic penalties. 

Self-certification of tax-advantaged stock plans 

From April 6, 2014, prior approval by HMRC will no longer be required for CSOP, 
SIP, or SAYE plans. Annual self-certification will be compulsory for all new and 
existing tax-advantaged plans.   

Mobile employees 

Previously, it had been announced that for grants made from September 1, 2014, 
employees will pay income tax and NIC typically on a time apportioned basis. These 
changes were not to apply to existing awards. But the government has decided to 
delay these new rules until April 2015 and that they will apply to events on or after  
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April 6, 2015. It is not clear yet whether these new rules will apply to existing stock 
options or whether they will be subject to the current treatment. 

Extension of time to recover PAYE from employees  

Employees must currently ‘make good’ the PAYE on shares within 90 days of 
acquiring them. From April 6, 2014, that period is extended to 90 days from the end 
of the tax year. 

Extension of corporate tax deduction for employees seconded to the UK 

A deduction will be available to the host employer where employees seconded to the 
UK realize a stock option gain. 

Capital Gains Tax (CGT) for split year individuals (arriving in the UK in a 
tax year)  

Capital gains made by a remittance basis taxpayer in the overseas part of a split year 
of residence will not be subject to CGT even if the proceeds are subsequently remitted 
to the UK. This corrected an unintended impact of the statutory residence test 
introduced in April 2013. 
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Let's talk 
For more information about any of these developments, please feel free to contact any 
of our team members listed below. 
 

Bill Dunn (Partner), Philadelphia, PA 

+1 (267) 330-6105 

william.j.dunn@us.pwc.com 
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+1 (267) 330-6274 

amy.lynn.flood@us.pwc.com 
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