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Overview 

Regulation of many-to-many1 swap trading platforms known as “swap execution facilities” (“SEFs”) 
started today (October 2, 2013), under rules issued by the Commodity Futures Trading Commission 
(“CFTC”).2 Many firms trading on these previously unregulated platforms have been scrambling to 
acquire trading privileges by evaluating and executing legal agreements and by adapting the 
connectivity of their technology systems. Others have been deploying trading strategies in order to 
continue to trade on non-US platforms that do not have to register, as a result of the rules’ now 
famous footnote 88.  

The CFTC recently granted several temporary reprieves from this onboarding and technology 
scramble. Through a flurry of no-action letters issued between September 27th and September 30th, 
the CFTC made clear that it will continue to require exchanges to register by October 2nd. However, 
SEFs and those that trade on these exchanges (“participants”) have been granted more time to sign up 
and to address technology and other operational trade processing requirements.  

The core takeaways for SEFs and participants in light of this no-action relief are: 

• SEF registration deadline holds firm. As of October 2nd, many-to-many swap trading 
platforms must be registered with the CFTC.3 SEFs must comply with fifteen CFTC “core 
principles” or rules that set regulatory standards for SEF trading, except to the extent that no-
action relief is available as discussed below.  

• Firms may trade on SEFs as of October 2nd, even if they have not formally signed 
participation agreements. SEFs have until November 1st before they must require 
participants to comply with SEF rule books and consent to SEF jurisdiction. This gives firms one 
more month to become fully compliant with the more challenging requirements. 

                                                             
1 “Many-to-many” describes a trading system or platform in which multiple market participants have the 
ability to execute or trade swaps with more than one other market participant in the facility or system.  
2 See PwC’s Financial Services Regulatory Brief, Derivatives: SEFs – Opening bell sounds (June 2013). 
3 These swap trading platforms must register as either a SEF or a “designated contract market” (“DCM”).  
A DCM is another type of many-to-many trading facility regulated by the CFTC; it has somewhat different 
functionality, including the ability to trade with persons that do not meet eligibility criteria (i.e., eligible 
contract participants).  

http://www.pwc.com/us/en/financial-services/regulatory-services/publications/derivatives-sefs-opening-bell-sounds.jhtml
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• SEF trading is not required – yet.  
A counterparty to a swap does not have to execute 
that swap on a SEF, unless it wants to access 
liquidity on a many-to-many execution platform. 
This is true even if a firm trades a product that must 
be cleared (so far, interest rate swaps (“IRS”) and 
certain credit default swaps (“CDS”)). Although a 
requirement to execute mandatory cleared swaps on 
a registered SEF (or DCM) is expected, bilateral 
execution is still permitted for all products.  

• Some requirements are delayed due to 
technology constraints. The CFTC no-action 
relief gives SEFs more time to build their ability to 
report swap data and issue timely confirmations for 
certain asset classes. This relief is intended to 
reduce the burden of technology and operational 
challenges, however, the relief is conditional and 
brings about its own challenges. The new deadlines 
range between October 29th and December 2nd, 
depending on the asset class. The CFTC also gives 
clearing brokers (i.e., futures commission 
merchants) more time to set up pre-execution credit 
risk functionality, a separate requirement that is 
necessary to enable clearing certainty. 
Counterparties trading on a SEF will have to wait to 
rely on these intermediaries to satisfy reporting and 
confirmation requirements and to facilitate pre-
execution credit checking on cleared trades.  

• Trend toward creation of US and non-US 
swap liquidity pools. Under footnote 88, the 
CFTC considers any swap trading on a many-to-
many platform (other than FX swaps and forwards) 
to require SEF registration, irrespective of whether 
the swap must be cleared. This has led some 
platforms to take the view that limiting trading to 
non-US Persons would shield them from 
registration. This has accelerated incentives for 
firms that want to access liquidity pools with non-
US Persons to channel that trading through foreign 
entities, resulting in a trend toward a separation of 
liquidity pools between those available to US 
Persons and those open only to non-US Persons.  

 
This Financial Services Regulatory Brief provides 
background pertinent to the CFTC’s latest relief and 
discusses the key practical implications.  

Background 

Dodd-Frank requires platforms that provide many-to-
many swap execution services to register as SEFs, which 
are a new type of CFTC-regulated entity.4 The CFTC 
rules interpreting these requirements were finalized in 
June 2013, and contained an aggressive deadline of 
October 2, 2013 for SEFs to register and operate in full 
                                                             
4 The SEC, which regulates security-based swaps (“SBS”), 
has not issued a final rule for SBS execution facilities.  

compliance with the fifteen “core principles” found in the 
CFTC rules.  

Numerous existing and new trading venues have 
obtained SEF registrations from the CFTC in recent 
weeks.5 As the deadline was fast approaching, it became 
increasingly evident that meeting it would be impossible, 
thereby potentially forcing liquidity to move off of 
existing platforms. To address these concerns, the CFTC 
issued several no-action letters that provided limited 
additional time for compliance.  

It should be noted that these letters were issued 
immediately prior to an unrelated funding based shut 
down of the CFTC (and the US government) on October 
1, 2013. The ramification for SEF-related matters is that 
the CFTC is not expected to issue new registrations or 
provide guidance to the market on any significant matter 
until the US government resumes operation.  

Implications of no-action relief 

The tasks that are most affected by the October 2nd 
deadline fall into three categories: (1) registration, (2) 
participant onboarding, and (3) technology. An analysis 
of the key impacts in each of these core areas follows.  

Registration  

The CFTC reaffirmed the October 2, 2013 deadline for 
many-to-many swap trading venues to register in this 
recent round of no-action relief. This hold-the-line 
position did not address industry concerns arising from 
the CFTC rules’ footnote 88 that considers all swap 
activities on a many-to-many execution platform 
(whether electronic or via voice) to be in-scope for 
potential registration. When combined with the Dodd-
Frank extraterritorial provision that permits the CFTC to 
regulate activities with a “direct and significant impact” 
on US commerce, execution platforms located outside of 
the US face confusion over whether to register or not.  

Market participants have begun reacting by separating 
trading with US Persons from non-US Persons. Based on 
the CFTC’s cross-border guidance issued in July 2012,6 
many-to-many trading venues operating outside the US 
have focused on the provision of swap execution services 
to a US Person as a trigger for registration. To shield 
some execution services from US regulation, some 
platforms are separating trading activities between US 
and non-US liquidity pools. Trading patterns by some 
global dealers have followed suit.  

                                                             
5 As of September 29th, seventeen firms were registered as 
SEFs. 
6 See PwC’s A Closer Look, Derivatives: Global 
Convergence becomes global confusion (September 2013). 

http://www.pwc.com/us/en/financial-services/regulatory-services/publications/dodd-frank-closer-look/derivatives-cross-border-secure.jhtml
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Once registered, a SEF must comply with fifteen core 
principles to maintain its registration. These obligations 
appear in SEF rule books that are customized to meet 
each platform’s specifications. The no-action letters 
provide targeted relief from some of these requirements, 
as discussed below. However, SEFs and SEF trading 
must still comply with most of the core principles, 
including those related to risk management, compliance 
oversight, and operations.  

Onboarding  

A SEF must ensure that entities that trade on the 
exchange are eligible and will comply with SEF rule 
books. This is done through an onboarding process (or 
re-onboarding process for those already trading on the 
platform) whereby an entity and, in some cases its 
authorized traders, must sign legal documents agreeing 
to abide by the SEF’s rule book and consent to SEF 
jurisdiction. For trading entities wanting to access or 
provide liquidity on many SEFs, this can lead to review 
of more than a dozen rule books and execution of 
multiple user agreements.  

The original October 2, 2013 deadline to finish these 
onboarding tasks proved too aggressive. Faced with non-
compliance, many planned to execute bilaterally off-
exchange. Since there is no requirement to trade on a 
SEF, this solution offered a clean alternative to 
addressing an unrealistic deadline and an operating 
model not fully ready for straight-through processing 
and complete automation.  

The CFTC issued no-action relief to move this 
onboarding deadline to November 1, 2013. This targeted 
relief focuses on specific requirements, but it essentially 
gives SEFs one more month to onboard participants. 
This short reprieve gives SEFs and their participants a 
little more time to come to agreement on rule books, 
negotiate SEF agreements, and alter trade flows to 
comply with the rules. 

Technology  

The introduction of regulated SEF trading requires 
participants to review their connectivity and implement 
certain system changes. Most of these efforts are in 
response to the SEF assuming regulatory duties that shift 
from swap dealers or other counterparties to SEFs under 
CFTC rules. Other changes are required to support 
straight-through-processing of swaps that are executed 
on a SEF and then cleared.  

The CFTC’s no-action relief provides more time for firms 
to address technology challenges in three areas: 
reporting, confirmations, and pre-execution screening of 
cleared trades. SEFs and clearing brokers simply were 
not ready to fulfil their regulatory duties in these three 
areas, at least for certain asset classes.  

Reporting 

CFTC rules require registered SEFs to report certain data 
arising from execution of a swap (“creation data”) to a 
swap data repository (“SDR”) either for real-time public 
dissemination or confidential regulatory use. In doing so, 
SEFs will take the place of counterparties as the facility 
required to report.  

Putting the technology in place to meet this requirement, 
and prevent duplicate and inaccurate reporting, has 
proven difficult. Therefore, the CFTC granted no-action 
relief to SEFs and other reporting counterparties that 
must report this data for certain asset classes (in two 
separate no-action letters).  

While the devil is in the details, one letter pushes the 
deadlines for SEFs to report certain creation data until 
October 30th for FX, and until December 2nd for equity 
and commodity swaps. To use this relief, the SEF must 
send notice to the CFTC by October 10th, and report the 
data withheld by December 2nd for FX and by January 
2nd for equity and commodity swaps. This relief does not 
apply to IRS and CDS. 

A second letter gives existing reporting counterparties 
(dealers and end users) relief from having to report post-
execution data (“continuation data”) regarding FX, 
equity, and commodity swaps executed on a SEF after 
October 2nd. If a counterparty cannot report the data due 
either to a SEF’s failure to provide needed precursor 
information or because the SEF is relying on CFTC relief, 
the counterparty may itself obtain relief by informing the 
SEF of the need for missing data, and by retaining all 
relevant records by trading entities. The relief is granted 
until October 29th for FX swaps, and until December 1st 

for equity and commodity swaps.  

Confirmations 

If a swap is executed on a SEF, the CFTC’s rules require 
the SEF to provide written confirmation of the terms to 
each counterparty, and these serve as the legal 
confirmation of the trade. As with reporting, SEFs do not 
have the full functionality deployed to meet this 
requirement for all asset classes. This is due largely to a 
lack of equivalency between the terms held and 
confirmed on a SEF and those contained in the existing 
bilateral confirmations, and specifically an inability to 
capture non-standard terms found in swaps executed on 
SEFs.  

Therefore, the CFTC granted no-action relief from this 
confirmation requirement for non-cleared swaps until 
October 30, 2013 for FX, IRS and CDS, and until 
December 2, 2013 for equity and commodity swaps. This 
relief is not available for swaps that the SEF confirms 
already. As with other provided relief, there are 
operational challenges associated with the conditions to 
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this relief including the need to provide confirmation 
data to the SEFs who retain the reporting responsibility 
for confirmation data. 

Pre-execution screening of cleared trades 

One of the most significant technological and operational 
challenges arising from SEF trading stems from the 
requirement for pre-execution screening of trades that 
will clear. The CFTC rules create two basic sets of 
obligations in this regard that are the subject of no-
action relief. First, the clearing broker (i.e., futures 
commission merchant (“FCM”)) which submits the trade 
for clearing must screen the swap against a customer’s 
risk based limits prior to execution if executed on a SEF, 
or prior to submitting the trade for clearing. Second, a 
SEF must facilitate pre-execution screening by FCMs 
and have rules and procedures to facilitate prompt and 
efficient trade processing by clearinghouses within time 
limits for accepting or rejecting a trade for clearing.7  

Counterparties and their intermediaries (SEFs and 
FCMs) have instituted changes to trade processing 
workflows and undertaken significant technology 
projects to address both the need for pre-trade screening 
and the consequences when screening affects the 
processing of a clearable trade. They also have adopted 
various views on management of a trade that does not 
pass pre-trade screening.  

                                                             
7 The CFTC recently provided additional staff guidance on 
expectations for straight-through-processing of swaps 
executed on a SEF or DCM and cleared through a clearing 
house. See Staff Guidance on Swaps Straight-Through 
Processing (September 26, 2013). 

Despite considerable effort, some FCMs and SEFs are 
not ready. Therefore, the CFTC granted them a one 
month temporary reprieve from several of the pre-
execution requirements. Until November 1, 2013, a 
clearing FCM does not have to pre-screen an order for 
trades executed on any SEF if the SEF does not facilitate 
screening. A SEF also does not have to facilitate pre-
execution screening for a clearing FCM, if it does not 
already have this functionality. If a SEF intends to rely 
on this relief, it must submit to the CFTC any SEF rule 
amendments necessary for full compliance, and a written 
representation that it is taking all steps necessary to 
become fully compliant. This relief is not available to a 
clearing FCM that provides electronic market access or 
accepts orders for execution on SEFs that can provide 
pre-execution screening.  
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For additional information about PwC’s Financial Services 
Regulatory Practice and how we can help you,  
please contact:  

Dan Ryan  
Financial Services Regulatory Practice Chairman 
646 471 8488  
daniel.ryan@us.pwc.com 

Alison Gilmore 
646 471 0588 
alison.gilmore@us.pwc.com 

Contributors: Christopher Scarpati, Margaret Paulsen, 
Alina Savu, Eric Thompson, and Roozbeth Alavi. 

To learn more about financial services regulation from 
your iPad or iPhone, click here to download PwC’s new 
Regulatory Navigator App from the Apple App Store. 
 
Follow us on Twitter @PwC_US_FinSrvcs 
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