
The CFTC and SEC have offered relief from Title 
VII requirements of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act that would 
apply by law under Dodd-Frank to swap and 
security-based swap (SBS) transactions and to 
swap/SBS market participants as of July 16, 2011. 
Both agencies are granting exemptive relief 
directed at provisions that would, absent agency 
action, apply to swaps or SBS activities and market 
participants. The CFTC plans a December 31, 2011, 
sunset for its relief, while the SEC exemption does 
not expire on a specific date.  

This targeted relief would not apply to all Title VII 
provisions, including provisions that are not 
automatically effective on July 16, that relate to 
anti-fraud or anti-manipulation, or that do not 
apply to swaps or SBS. The goal of both regulatory 
actions is to permit swap and SBS markets to 
continue to operate largely on a business as usual 
basis even with Title VII provisions in effect, until 
final derivatives regulations are in place and 
compliance is phased in.  

CFTC proposed exemptive 
order  

On June 14, 2011, the CFTC issued a proposed 

order that would temporarily exempt swap market 
participants from compliance with most of the 
swaps provisions in Title VII of the Dodd-Frank 
Act that will become effective on July 16, 2011. Its 
proposed exemptive order would extend relief to 
affected persons and entities until the earlier of 
either December 31, 2011, or 60 days after an 
applicable Title VII rulemaking becomes final. This 
exemption would not provide relief from 
provisions of Title VII that relate to futures 
contracts, options on futures, retail foreign 
exchange and other commodity transactions. It 
also would not affect anti-fraud provisions, rules 
already in effect and certain specific provisions 
with respect to instruments other than swaps.  

The CFTC has allowed 14 days for comment and 
plans to adopt the order in the first week of July. 
The net effect of this action will be that Title VII 
swap provisions will become effective on July 16, 
but compliance with many provisions would be 
deferred to permit completion of the rulemaking 
process. The CFTC’s stated goal in taking this 
action is to “ensure that current practices will not 
be unduly disrupted during the transition to the 
new regulatory regime.”  

The order seeks to address all Title VII provisions 
by dividing them into four categories based on 
their effective dates: 

 Effective by Regulation. Title VII provisions 
that expressly require rulemakings to become 
effective. No relief is needed and none is 
offered. Those provisions would become 
effective 60 days after final rulemakings 
appear, likely with phased compliance. 
Examples include registration of swap dealers 
and major swap participants (SD/MSPs), 
capital and margin rules, and external business 
conduct rules for SD/MSPs). 

 Automatically Effective on July 16 but 
Defined Terms Require Regulations. 
Relief would be provided for “persons and 
entities” subject to Title VII provisions that 
become effective on July 16, 2011, but 
specifically contain terms that require further 
definition.  

 Automatically Effective on July 16, No 
Defined Terms Requiring Regulation, 
But That Repeal Current Law. Relief 
proposed to preserve status quo for 
transactions that meet current regulatory 
exemptions, subject to conditions. 

 Automatically Effective on July 16, No 
Defined Terms Requiring Regulation. No 
relief proposed.  
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The proposed order addresses categories 2 and 3 
only, based on the view that the first and fourth 
categories do not warrant relief. For this reason, 
the order refers to offering relief in “two parts.” 

The first part of the order offers the key delay in 
compliance for the swap markets from Category 2. 
Category 2 would provide exemptions from Title 
VII provisions that contain terms subject to 
further regulatory definition such as “swap,” “swap 
dealer,” “major swap participant,” and “eligible 
contract participant.” The rationale is that without 
final rulemakings, compliance is impossible and 
therefore relief makes sense.  

In an effort to limit relief to swaps, the CFTC notes 

that Category 2 relief would “apply only with 
respect to those requirements or portions of such 
provisions that specifically relate to such 
referenced terms.” Therefore, if a Title VII 
provision references both swaps and futures, the 
exemption would apply to swaps only.  
The second part of the CFTC order would continue 
to provide relief for portions of the derivatives 
market that would be regulated on July 16th due to 
repeal of existing law. Current provisions of the 
Commodity Exchange Act that will be repealed by 
Dodd-Frank provide exemptions from regulation 
to over the counter transactions in “exempt 
commodities” (primarily metals and energy) or 
“excluded commodities” (primarily financial 
instruments). Once those statutory provisions are 
repealed, CFTC regulation (part 35) will continue 
to provide a narrow exemption for swaps in these 
categories if they are not standardized, cleared or 
exchange-traded, and are between “eligible swap 
participants.” However, because the exemptive 
relief in the existing part 35 covers non-
standardized, non-cleared, non-exchange traded 
transactions, some who currently rely on the soon-
to-be repealed statutory exemptions may not 
qualify for a separate part 35 exemption. 
Accordingly, the CFTC’s proposed order would 
temporarily extend an exemption to transactions 
that satisfy the terms of the current statutory 
exemptions but would not qualify for the narrower 
part 35 exemption.  

The Title VII provisions that will become effective, 
without relief, include anti-fraud and anti-
manipulation provisions, rules already in effect 
such as those regarding retaining and reporting 
data regarding historical swaps, and core 
principles for derivatives clearing organizations 
(“DCOs”) and designated contract markets. The 
CFTC specifically did not provide an exemption 
from the Title VII provisions that deem depository 
institutions and SEC registered clearing agencies 
to be registered as DCOs. Neither was an 
exemption provided for the Title VII provision that 

would provide a private right of action with respect 
to swaps.  
To help market participants understand the scope 
of this exemptive order, the CFTC staff released 
lists of Dodd-Frank provisions that do not require 
exemption (Category 1) or are not receiving an 
exemption (Category 4). CFTC staff has indicated 
that they hope to receive feedback on whether 
these lists are complete and whether the order 
achieves the stated goal of allowing swap markets 
to continue to operate largely on a pre-Dodd-
Frank basis. 

SEC guidance and order 
regarding temporary relief 
regarding security-based 
swaps  

 On June 15, 2011, the SEC issued an order that 
provides guidance as to which of the Title VII 
requirements will apply to security-based swap 
transactions as of July 16th and grants temporary 
relief to market participants from compliance with 
certain of those requirements. While the SEC’s 
approach to providing relief is not identical to the 
CFTC’s, it is similar in effect. 

The SEC first identifies several types of provisions 

of Title VII which, in its view, require no relief 
from the looming Dodd-Frank effective date. 
These include: 

 Provisions requiring rulemaking which will not 
be effective until at least 60 days following 
publication of final rules; 

 Provisions that apply to registered persons and 
will not be effective until final and effective 
rules regarding registration are in place (for 
example, capital, margin, reporting and 
recordkeeping requirements); 

 Provisions imposing requirements that require 
compliance by market participants as a result 
of SEC action and that will not be effective until 
the SEC takes such action; 

 Provisions that authorize or direct the SEC to 
take specified action imposing compliance 
obligations on market participants and that will 
not be effective until the SEC takes such action 
(for example, statutory provisions requiring the 
SEC to prescribe rules governing the regulation 
of securities-based swap execution facilities). 

With this template in place, the SEC evaluates 

specific provisions of the Dodd-Frank Act by 
subject matter area. In a series of tables – 
concerning clearing, SB swap execution facilities, 
segregation of collateral, anti-fraud provisions, 
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position limits, reporting, registration and 
regulation of security-based swap dealers and 
major security-based swap participants and 
registration of clearing agencies – the SEC lists 
particular Dodd-Frank provisions, identifies those 
provisions with which compliance will be required 
on the effective date of the legislation, and those 
with which compliance will be triggered only by 
registration, final rules or other SEC action. For 
those provisions requiring compliance by the 
effective date, the tables indicate whether 
temporary relief is granted and the duration of 
such relief.  

The SEC’s analysis indicates that many provisions 
of the Dodd-Frank Act related to SBS simply do 
not require relief from the July 16th effective date 
because they cannot be effective until a rule is 
drafted or other action taken. For example, with 
regard to provisions applicable to security based 
swap execution facilities, the SEC states that no 
relief is required for provisions concerning trading 
and trade processing and compliance with core 
principles (because registration is a prerequisite), 
but that relief from registration requirements 
themselves is necessary (because currently 
operating alternative trading systems may qualify 
as security based swap facilities but be unable to 
register). Ultimately, this guidance makes clear 
that substantially all of Title VII’s requirements 
applicable to SBS (and compliance with most of 
them) will not go into effect on July 16 either 

because they cannot or because the SEC has 
granted temporary relief.  

In addition, the SEC order provides temporary 
relief from Section 29(b), which generally provides 
that contracts made in violation of any provision of 
the Exchange Act shall be void as to the rights of 
any person who is in violation of the provision. 
However, antifraud and anti-manipulation 
prohibitions of the federal securities laws will 
continue to apply to SBS after July 16. 

Insights 

Both regulators make it clear that the intent 
behind these actions is to minimize unnecessary 
disruption to the markets. The relief certainly 
targets maintaining the status quo until such time 
as final rules are in place. While there is some 
uncertainty as to the CFTC’s ability to meet its self-
imposed deadline of December 31, 2011, the 
agency does have the option of extending this or 
similar relief in the event that any final rules are 
not yet in place and effective. Finally, while the 
SEC has issued a currently effective order (as 
opposed to the CFTC’s proposed order) both 
regulators seek comment from the industry and 
public regarding whether this goal of avoiding 
market disruption will be achieved. This makes it 
imperative for market participants to pause and 
review the implications for their swaps or SBS 
activities. 
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