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Inbrief

The requirementsofthe Foreign Account Tax Compliance Act (FATCA) and other recently issued US
informationreporting regulations are either effective immediately or are set to apply beginning on July 1.
These rules notonly impact the financial services sector, but are expected to affect many nonfinancial
services entitieswith operations bothin and outside of the United States. Unfortunately, many
nonfinancial multinational companies (MNCs)believe the two setsofrecently released final and
temporary regulationsdo notaffectthem. Moreover, MNCs believe that theydo not need to take any
actiontobe compliant with FATCA orto accommodate the overall changesto existinginformation
reportingand withholding processesand procedures.

Nonfinancial MNCsthat werein compliance with existing tax reporting and withholding requirements
are discoveringtheyhave many newresponsibilities and requirements asa result ofthe modifications to
the regulations. These regulations not only impact payment flows; theyalso impact payee
documentationrequirements and the associated presumption rules when documentation is not provided.
Moreover, nonfinancial MNCs are discovering that foreign financial institutions (FFIs) exist in their
group despite FATCA providing many exceptions and special carve outsthatlimit which entities are
considered to be financial institutions.

This is the firstoftwo Tax Insights describing some significant regulatory itemsimpacting nonfinancial
MNCs. The topicsaddressedin this articleinclude:

e Entitiesclassified as FFIs — The new FATCA regulations containa number of changesthat affect the
definition ofholding companies, treasury centers, and excepted nonfinancial group entities.

¢ C(lassifying nonfinancial foreign entities (NFFESs) - The requirements for determiningifan entityis
an active NFFE have been clarified.

e Alignment of withholding requirements - The newregulations eliminate instanceswhen a
withholding agent could be required to withhold more than 30% under a combination o f FATCA,
Chapter 3, and Section 3406 of the Internal Revenue Code.
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e Revised reporting obligations -
The new FATCA regulations
attemptto streamline the reporting
requirements by mergingsome
requirements and providing special
rulesonhow reporting should
occur.

The next TaxInsights will examine
changesto thedocumentation
requirementsand the application of
the presumption rules. Please also see
an earlier PwC Insightreleased on
February 28,2014 which highlighted
many oftheupdates provided in these
final and temporaryregulations forall
industries.

Indetail

How the new regulations change
the informationreporting
landscape

The new regulatory guidanceis a
compilation of many distinct
amendments, clarifications,and
attempts to harmonize the
requirements of FATCA with existing
USreportingand withholding
requirements. While core conceptsof
FATCA are unchanged, thelatest rules
clarify what obligations an FFI must
satisfy, including registeringand
enteringinto an FFI agreement with
the IRS, documentation, withholding,
and reporting. Similarlythe core
conceptsunder Chapters3 and 61 and
Section 3406 remain unchanged,;
however, the newregulatory guidance
attempts to coordinate FATCA
requirementsand avoid duplicative
documentation, withholding, and
reporting,

The US Department of the Treasury
(Treasury)statedin a press release
issued simultaneously with the revised
guidance thatthe regulations should
be the last substantial guidance
necessary to implement FATCA.
However, it is anticipated that
Treasuryand the IRS willstill issue
technical corrections, updated

agreementsfor qualified
intermediaries, withholding foreign
partnershipsand trusts,and final
formsandinstructions.

Classification of entities

Entitiesclassified as FFIs

Determiningthe FATCA statusof each
entityin a group of companiesis the
first stepin evaluating the FATCA-
related obligations of the group and
each company withinthe group. The
new regulations provide clarification
about thetypesofentitiesthatare
classified as FFIs. Entitiesthat are
classified as FFIsmayberequiredto
register with the IRSand satisfy
specific requirements pertainingto
due diligence, documentation,
withholding,and reporting.

The nonfinancial group test

Holdingcompaniesand treasury
centerscanavoid FFI statusifthey are
members of an expanded affiliated
group (EAG) that is a ‘nonfinancial
group.” Nonfinancial group statusis
obtained by satisfying certainasset
and income tests.

The temporary regulations clarify that
the income and asset testsmustbe
metin each ofthethreeyearspriorto
the year oftesting —and notthe
averageoftheyears. Underthe
temporaryregulations,an EAGthat
hasbeenin existence forless than
threeyears meets the testif, in each
year ofits existence, it satisfiesthe
tests.

Observation: A numberof
nonfinancial sector companies may
struggle to meet the ‘eachyear’
requirement of thistest, especially if
therewas a significant dispositionor
acquisitionwithinthe threeyear
testing period. Additionally,an EAG
cantogglein andout ofnonfinancial
groupstatus eachyear. This could
resultin an entity’s FATCA status
varying from yearto year.

Moreover,a number ofholding
companies andtreasury centers can
also meetthe other definitions of FFI
status, whichcanmake this
determination evenmore difficult.

Holding companies classified as FFIs

The temporary regulations expand the
typesofentities thatcanqualify as a
holdingcompany FFI. Partnerships
or othernoncorporate entitiesthat
own stock in one or more members of
an EAGare permitted (butnot
required) to betreated asholding
companiesand could qualify as

ex cepted nonfinancial group entities.

Observation: Attheelection ofthe
taxpayer, a noncorporate entity can
be treated as the common parent of
an EAG. Thiselection permitsa
groupofcompaniesto have either a
single combined EAG or multiple
smaller EAGseachled by corporate
commonparententities. Ultimately a
groupthatisled by a noncorporate
entity cantestthelargergroup or
eachofthesmaller groups for
nonfinancial group status. This
provides flexibility for organizations
to meetthe nonfinancial group test.

Broadened definition of treasury
center

Underthefinal FATCA regulations, a
group’s cash pooling entity would
havebeenineligible fortreasury
center treatmentifit was in a deficit
position. The temporary regulations
clarify that anentitythat managesthe
working capitalofoneormore EAG
members will not cease to qualify asa
treasury center solely becauseit has
no investmentsand does nottradein
financial assets. Thetemporary
regulationsalso state that equity-
funded affiliates may also qualify as
treasury centers.

Treasury centersthatenterinto
investment, hedging, and financing
transactionswithor formembersof
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an EAGfor various purposes can also
benefit under the exceptions for
nonfinancial groups.

Observation: These clarifications
werewelcomed by industry andwere
necessary to covera largenumberof
cashpooling entitiesthatwouldnot
otherwise have met the definition ofa
treasury centerin a nonfinancial

group.

Grandfathered rule for excepted
nonfinancial group entities

Holding companies, treasury centers,
and captive finance companiesare
generally treated as FFIs underthe
final regulationsifthey areformedor
availed ofby a fund orother collective
investment vehicle (like a private
equityorventure capital fund). The
temporaryregulationsclarify that
such anentitycan beanexcepted
nonfinancial group entityand
consequently not considered formed
in connection with oravailed of by an
investment vehicleifit existed six
monthspriortoitsacquisitionand
priortoitsacquisitionregularly
conducted activities in the ordinary
courseofbusiness.

Insurance companies treated as US
persons

A non-USinsurance company may
qualify as an FFIifit is a specified
insurance company. The temporary
regulationsexpand the definitionof
‘USperson’toinclude aninsurance
company organized outside the US
that haselectedtobeclassifiedas a
USpersonunder Sectiong53(d) ofthe
Code, provided thatit is nota
specified insurance company and not
licensedto dobusinessin any ofthe
United Statesorit is a specified
insurance company andis licensed to
do businessin any state.

Observation: Certain captive
insurance companies may be able to
utilize a Section 953(d) electionif
certainspecified requirementsare

satisfied. Thischangeenables
greater symmetry between FATCA
and income taxrules applicable to
insurers.

Classifying nonfinancial foreign
entities

A non-US entity thatis not an FFI is
generally viewed as an NFFE. NFFEs
are potentially subjectto 30% FATCA
withholding on certain payments
unlessthey provide appropriate
documentationto the payor. FATCA
withholding, however,is generally not
required on paymentsto excepted
NFFEs. The temporary regulations
providedetails abouta newtype of
excepted NFFE - the directreporting
NFFE (announcedin Notice 2013-69)
and clarify existing definitions.

Testingforactive NFFE status

Anactive NFFEis a type of excepted
NFFEthat meets certain passive
income and assetthresholds. The
final FATCA regulations contained a
requirementthat calendaryear
financial statements be used to
conductthis analysis. Treasury
expanded thisrulein the temporary
regulations, which nowpermitthe use
offinancial statements prepared on
eithera calendarorfiscal year basis.
The regulations also permit the use of
financial statements prepared
pursuantto both US (Generally
Accepted A ccounting Principles or
GAAP) andnon-US (i.e., International
Financial Reporting Standardsor
IFRS) accounting principles.

Observation: It appearsthat
Treasury made this change because it
recognized the burdensthat could
arise for companies that reportona
fiscalyearbasisorthatarebased
outsidethe USand apply IFRS and
not GAAP principlesfor accounting
purposes.

Sponsoredinvestmententities

It is expected that certain nonfinancial
MNCs that are determined tobean

FFI will choose tobe sponsored
entities. Thetemporary regulations
amend the definition of sponsored
investment entity to clarify that a
nonparticipating FFI (NPFFI,
generally an FFIthatdoes not
properly register with the IRS) cannot
act as a sponsoring entity. Sponsoring
entities canbe any entity thatis
authorizedto act on behalfofan FFI
and is either a US entity or any entity
that is not a NPFFI. MNCsthatelect
to comply with FATCA by being a
sponsored entity may be sponsored by
aparent or affiliated entity. The
sponsoringentitymustbeableto
satisfy the FATCA requirements (i.e.,
reporting, withholding, etc.).

In addition, theregulations clarify
morebroadly thata sponsored FFI
remainsliableforitswithholdingand
reportingobligationsdespite havinga
sponsoringentity that performsthese
tasks onits behalf. Accordingly, the
sponsoringentitywillnot bejointly
and severallyliable forthe sponsored
FFI’s obligationsunlessthe
sponsoringentityis also a withholding
agentthat is separately liable for such
obligations.

Observation: The use of sponsored
investmententities canbe helpfulfor
a multinational group w here certain
groupentities already control the
financial operationsofthatentity.
Sponsoredentitiesdo notneedto
register by May 5, 2014 (the date by
which FFIsmustregister with the IRS
to be includedon the firstIRSlistof
registered FFIs) butinstead can use
their sponsoring entity’sglobal
intermediary identification number
(GIIN) through December31,2015.
Furtherguidance is expectedto
describehow these entities will
register.

Changesto withholding requirements

Withholding agentsand payorshave a
variety of existing obligationsunder
Chapters 3 and 61 and Section 3406 of
the Codetoreportand withhold tax.
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FATCA imposes additional reporting
and withholding requirements (i.e.,
30% FATCA withholding,
documentation, etc.)whena
withholdable payment is made to
personssubject to FATCA reporting
and withholding (i.e., NPFFIs,
recalcitrant account holders, etc.).
The temporary FATCA and
harmonizationregulations insert an
ordering ruleto avoid excessive
withholding when a withholding agent
or payor could berequired to withhold
morethan30%undera combination
of Chapters3 and 4 and Section3406
ofthe Code. Specifically, if30%
FATCA withholding is appliedto a
payment, it is viewed as a credit
toward withholding that may also
apply under Chapter 3 or Section
3406. Thiscreditmechanism
prevents withholding tax from
exceeding 30%.

Other changes havebeen made,
includingthose highlighted below:

Definition of grandfathered obligation

FATCA withholding doesnot apply to
payments made withrespect to
grandfathered obligations. Underthe
temporaryregulations,ifa
grandfathered obligationloses its
grandfathered status dueto a material
modification, a withholding agentis
required to withhold under FATCA if
it has actualknowledge that the
material modification occurred. The
final regulationsrequired withholding
on grandfathered obligationsthathad
amaterial modificationifthe
withholding agenthad ‘reason to
know.’ A disclosureindicating that
therehasbeenorwillbea material
modificationto the obligation is
sufficient to establish actual
knowledge.

Observation: The changes madeto
the rulesinvolving grandfathered
obligations shouldreduce theriskof
FATCA withholding taxliability for
withholding agentsthatfailedto
impose FATCA withholding on

grandfatheredobligations that had a
material modification.

Reportable payments made outside
the USby foreign persons

The existing regulationsinclude an

ex ception from backup withholding
for certainreportable payments made
outside the USto payees otherthan
known US persons and for payments
made outside of the USin which
documentary evidence instead of
withholding certificates canberelied
uponto identify the payee. The
modificationredefinesreportable
payments outsideofthe US as
reportable paymentsthatare paid and
received outside the USwithrespect
to an offshore obligation, including a
sale that occursoutsidethe US.

Claim for credit orrefund of Chapter 4
withholding

To the extent that a refund oftaxes
inadvertently withheld is not available
from the withholdingagent, the
temporary regulations allow
companiesto claima creditorrefund
ofan overpaymentunder Chapter 4
for a taxpayerthatattaches a copyof
either Form1042-S,Form 8805, 0r
other statement to itsincome tax
return. Contrary to general
statements in the preamble, the
regulationsrequire a tax identification
number (TIN) onthe documentation.
Note, preambles to regulations do not
alwaysspecifically describe the
regulatoryrequirement. Itis
importanttoreadtheregulationin
additionto the preambleto
understand the requirements.

Observation: Under priorrules,a
refund was allowed by the beneficial
owner of a withholdable payment if
certainconditionswere met.
However, it was notclear howto
apply for sucha refund.

Revised reporting obligations

FATCA imposesreporting obligations
for those entities affected by FATCA in

additionto the existingreporting
requirements under Chapters 3 and
61. Thetemporary FATCA regulations
attemptto streamlinethe new and
existingrequirements by merging
someofthemand also provide special
rulesonhow reporting should occur
given the specific procedural
requirementsand terminology under
FATCA.

Observation: Thefirst FATCA
reporting is not due until March
2015, butpayment andpayee data
shouldbe gatheredstarting July 1,
2014. The new regulations provide
bothtransitional rulesand
permanentprovisions to give
taxpayersmoretimeto prepare
appropriately.

Form1042-Sreportingforflow-
throughentities

The priorregulationsrequired that
excepted orpassive NFFEs be treated
asrecipientsof payments evenifthey
were flow-through entities such as
partnerships. This was inconsistent
with thetreatmentofsuchentities
under Chapter 3. To harmonizethe
treatment ofthese payments for
Chapters 3 and 4, the newregulations
modify the Chapter 4 treatment of
thesepayments to providethatan
excepted orpassive NFFEthat is a
flow-through entityis nota recipient.

The temporary regulationsalso
providethata participating FFI
(PFFI) orregistered deemed-
compliant FFI (RDCFFI) willnot
ceaseto bearecipientifit fails to
providea withholding agent with
informationregardingitsreporting
pools (which arereflected on Form
1042-S.)

New exceptions for reportinginterest
and OID

The final regulations provide
exceptions to Form 1099 (including
MISC, INT, DIV, etc.) reportingin
certain circumstances. The
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regulations providethat Form 1099
reportingis notrequired fora non-US
payorthatis also a PFFI or RDCFFI
that reportsan accountholderon
Form 8966 orpursuantto an
intergovernmental agreement (IGA),
provided suchinformationincludes
the accountholder's TIN.

The regulations provide another

ex ception from Form 1099 reporting
for PFFIs and RDCFFIsregardless of
whethertheyarea USornon-US
payor. Underthis exception, Form
1099reportingis not requiredifthe
holderofanaccount maintained by
the FFI receives a payment of interest
and dividends thatis not subject to
withholding under Chapter 3 or under
Section 3406 (i.e.,backup
withholding)and eitherthe FFI
reports the account under the rules for
reportingrecalcitrant account poolsor
inthe caseofareportingModel 1 FFI,
the accountholderhas not provided
informationsufficientforthe FFIto
confirmthe USor non-USstatusof
the accountholder and the FFI treats
and reports theaccount asa US
reportableaccount underan
applicable IGA.

Observation: Thisprovision makes
collectionof TINs even more
important for multinationals that
may need to make certain systemic
modifications in order to capture this
information.

The takeaway

FATCA implementation dates are fast-
approaching. Most importantly,
FATCA withholding is effective for
certain paymentsstartingas early as
July 1,2014. FFIs havejusta few days

until May 5, 2014 to finalize their
registrationand obtain a GIINto be
included onthefirstIRSlistof
registered FFIs. This GIINshould
enablethe FFIto more quickly
establishits FATCA statusto a payor,
enabling more efficient payment
flows.

Accordingly, timeis of the essenceto
analyze theimpact ofthe FATCA rules
on yourorganization and comprise an
overall compliance plan going
forward. Companies should give
FATCA compliance a greater priority
to minimize paymentdelaysand
unexpected withholding costs relating
to its statusas either a payee or payor.
Consider the following actions:

e A criticalfirststepisto
categorizeforeign entitiesto
determinetheir FATCA
classification and any other
correspondingactionsor
obligations. Thedefinition ofan
FFI canbe unexpectedlybroad and
MNCs should examine all of their
entities, particularlythose that
generally trigger a concern,
including holding companies,
treasury centers, insurance-related
entities,and pension plans.
Severalregulatory changes could
alterthelegal entity analysissoit is
importantto utilize the most
currentguidance.

¢ Nonfinancial MNCsshould
scrutinize their global
paymentflows to pinpoint
wherethere couldbeobligations
for entities to withhold tax under

either FATCA orother provisions.
Questionsto askinclude:

—  What flowscouldinclude
withholdable payments? This
wouldinclude both payments
made from group entities to
unrelated partiesas wellas
intragroup payments.

— What multinational group
entities maybereceiving
payments thatcouldbe
subjecttowithholding? Are
theseentitiesprepared to
providetheir FATCA status if
asked by the payor?

Severalkey points of clarification
included in the newregulations will
require companies to review existing
policies and proceduresthat they have
historicallyrelied upon for domestic
transactions, to modify systemsto
accommodate these changes,andto
train and deploy resourcesas
appropriate toimplement any
changes.

A coresteptoallofthese preparatory
actionsis a thoroughreviewofthe
recentlyreleased temporaryand
harmonization regulations. Thisis a
taskthatmaybe moretime
consuming thanexpected dueto the
lengthoftheregulations andthelarge
number of provisionsimpacted. This
recent guidance shouldbe viewed as
the lastsubstantial guidance to
implement FATCA. However, MNCs
should also understand that there will
likely be additional guidance released
by theIRSin the future thatshould be
analyzed forits impact on compliance
plans.
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Let’s talk

For moreinformation on how FATCA might impact your MNC, please contact a member of the PwC’s Global Information
Reporting Network. To view contacts for over 70 countries worldwide, click here.

Additional information

To download the PwCformatted version of the updated FATCA regulations, please click here.

For otherinformationregarding FATCA guidance and implementation, please click here forthe Global Information
Reporting thoughtleadership archive.

© 2014 PricewaterhouseCoopers LLP, a Delaware limited liability partnership. All rights reserved. PwC refers to the United States member firm, and may sometimes refer
to the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure forfurther details.

SOLICITATION

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors.
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