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The Netherlands and the United States 
sign a bilateral FATCA 
Intergovernmental Agreement  

 
In brief  

 
On 18 December 2013, the U.S. Chargé d’Affaires ad interim and the Dutch State 
Secretary for Finance signed an intergovernmental agreement (the Netherlands-US 
IGA) under the provisions commonly known as the Foreign Account Tax Compliance 
Act (FATCA).  
 
The Netherlands-US IGA is based on the standard Model 1A IGA of November 4, 
2013. While the IGA closely follows the standard Model 1A IGA, the Annex II 
provides for specific exclusions for Dutch products and entities that are considered to 
present a low risk of US tax evasion.  
 

The US-Netherlands IGA: 

 Provides certainty and clarity to Dutch and other Financial Institutions who wish 
to do business with each other and further enables Dutch Financial Institutions 
to prepare for complying with FATCA1;  

 Confirms that FATCA will be implemented locally in the Netherlands; 

 Significantly increases the amount of tax information automatically exchanged 
between the Netherlands and the United States; and 

 Provides for the automatic reporting and exchange of information in relation to 
accounts held in Dutch Financial Institutions by US persons, and the IGA 
includes the commitment of the US to also exchange information regarding 
financial accounts in the US held by Dutch residents;  

                                                             

1 Please note that the term ‘FATCA’ is in the remainder of this document used to refer to a Dutch Financial 
Institution’s legal requirements of the IGA and Dutch local implementation law.  
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 The IGA also applies to the so-called BES-islands in the Dutch Carribean: 

Bonaire, Sint Eustatius and Saba.  

 PwC Observation:   

Alignment with existing rules: The Netherlands-US IGA ensures that 
FATCA will be implemented locally, due to which Dutch Financial Institutions 
will need to comply with Dutch law, rather than concluding an FFI Agreement. 
The IGA is more closely aligned with existing local legislation, such as AML or 
KYC rules, and may therefore facilitate the implementation. 

Implementation into local legislation: FATCA will start on July 1, 2014. 
The IGA however still needs to be transposed to Dutch legislation. The 
Netherlands indicated that it plans to present the IGA to its parliament for 
approval in 2014 and to propose implementing legislation. It is the aim to have 
the IGA enter into force by September 30, 2015. The US indicated that as of the 
date of signature, the US intends to treat each Dutch Financial Institution as 
complying with FATCA and not subject to withholding.  

FATCA withholding: Pursuant to the IGA, withholding of 30% FATCA 
withholding tax by Dutch Financial Institutions is only required in very specific 
circumstances in case of certain payments made by a Dutch Financial 
Institution that acts as a withholding qualified intermediary to a non-
participating foreign financial institution. 

 

Annex II and Memorandum of Understanding 
 
The IGA includes a Dutch-specific Annex II. The Annex II provides for certain 
exceptions or exclusions from FATCA for Dutch entities that are treated as Exempt 
Beneficial Owners and Deemed-Compliant Financial Institutions. Also certain 
products are excluded under the IGA (Exempt Products). The Annex II provisions 
thereby provide clarity and certainty to several Dutch entities regarding their 
obligations and the impact of FATCA on their organization. 

The Dutch Annex II especially has an impact on the following Dutch entities and 
products: 

 Insurance and out of scope products 

Annex II of the Dutch IGA provided the awaited clarity for the Dutch insurance 
industry. The Annex indicates which products and accounts will not be treated as 
Financial Accounts, and therefore will not be reportable.  

The list of excluded products contains certain retirement accounts or products, 
certain other tax-favored accounts or products and other exempt products. It 
includes for example: 

- Any account owned by an entity that is an exempt beneficial owner as 
mentioned in paragraph I of Annex II; 

- All products offering retirement benefits under the Wage Act 1964 (Wet op 
de loonbelasting 1964) or the Wage Act BES; (Wet loonbelasting BES); 
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- All products that are deductible in the contribution phase and taxable in the 

distribution phase (Articles 3.124, 3.125 and 3.126a of the Income Tax Act 
2001)  or paragraphs 1(a) and 1(e) of Article 16 of the Income Tax Act BES); 

- An account or product excluded from the definition of Financial Account 
under an agreement between the United States and another Partner 
Jurisdiction may, under certain conditions, also be excluded in the Dutch 
IGA; 

- Endowment insurance connected with the mortgage on the owner-occupied 
home (KEW, art. 3.116 Income Tax Act 2001), a Spaarrecht Eigen Woning, a 
Beleggingsrecht Eigen Woning (the bank and investment equivalent of the 
Kapitaalverzekering Eigen Woning (art. 3.116a Income Tax Act 2001) and a 
bouwdepot (building accounts); 

- Stamrecht (tax-favored annuity for severance benefits, paragraph 1(g) of 
Article 11 and 11a Wage Tax Act 1964); 

- A course of a life account (including a levenslooprekening, 
levensloopverzekering and a levenslooprecht van deelneming) concluded and 
maintained prior to January 1, 2012;  

- An alimony annuity, as provided by art. 6.5 and art. 6.6 of the Personal 
Income Tax Act (Wet inkomstenbelasting 2001); 

- Any funeral insurance policy with a premium of € 1,000 per year or less. 

 

 STAK  

The so-called Stichting Administratiekantoor (“STAK”) is specifically addressed 
in the Memorandum of Understanding that accompanies the IGA. A STAK 
established in the Netherlands is treated as a Passive NFFE. The STAK may only 
be treated as an Active NFFE in case the interests  in the STAK are regularly 
traded on an established securities market. In this respect, the Memorandum of 
Understanding also clarifies that NYSE Euronext Amsterdam is considered to be 
an established securities market. 

 Governmental entities and quasi-governmental non-profit 
organizations 

Annex II describes which governmental entities are treated as Exempt Beneficial 
Owners. This includes the Government of the Netherlands, any political 
subdivision or local authority thereof, any wholly owned agency or 
instrumentality of the foregoing. In addition, the same applies to the Dutch 
Central Bank and International Organizations. 

As such, this provision ensures that for example the Waterschapsbank 
(Netherlands Waterboard Bank), Bank Nederlandse Gemeenten (Netherlands 
Municipalities Bank) and the Nederlandse Investeringsbank voor 
Ontwikkelingslanden (Netherlands Investment Bank for Developing Countries) 
will be treated as Exempt Beneficial Owners pursuant to FATCA.  

In addition, certain quasi-governmental non-profit organizations are considered 
Deemed-Compliant Financial Institutions pursuant to Annex II. 
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 Pension funds 

The Dutch specific Annex II provides that any entity that qualifies for benefits 
under Article 35 of the Double Tax Convention qualifies as an Exempt Beneficial 
Owner. Also exempt are, for example, a pension fund regulated under the 
Pension Act (Pensioenwet), an industry-wide pension fund and an occupational 
pension fund. In addition, the provision provides that a pension-BV, an entity 
that administers a pension arrangement in relation to an individual who is both 
an employee and substantial shareholder, may also qualify as an Exempt 
Beneficial Owner for purposes of FATCA. This provides both clarity and certainty 
to the Dutch pension sector.  

A premium pension institution (PPI) or Algemene Pensioeninstelling (API) 
(institutions for occupational retirement provision) is also part of the Annex II, 
and will qualify as an exempt beneficial owner. 

 Limited Fund for Mutual Account and Investment Entities with 
Exempt Beneficial Owner participants 

The Memorandum of Understanding clarifies that a Fund for  Mutual Account 
(fonds voor gemene rekening) will be treated as a legal arrangement for purposes 
of FATCA.  

Annex II indicates that an entity that is an Investment Entity Financial 
Institution may be treated as an Exempt Beneficial Owner provided that each 
direct holder of an equity or debt interest in the entity is an Exempt Beneficial 
Owner. A debt interest may also be held by a Depository Institution with respect 
to a loan made to the entity. As such, a Fund for Mutual Account in which all 
participants are exempt pension funds may be treated as Exempt Beneficial 
Owners themselves as well. 

 Depository 

A depository (bewaarder) that holds the legal ownership of an investment 
portfolio of an investment fund (beleggingsfonds) for and on behalf of the 
investors within the meaning of the Financial Supervision Act (Wet op het 
financieel toezicht) is not considered to be the account holder or a Financial 
Institution, provided that the investment fund itself is treated as the account 
holder. The same applies to depositories within the meaning of Article 21 of the 
AIFM Directive. 

A bewaarinstelling or bewaarbedrijf (depository) established by an investment 
firm as a depositary to comply with asset segregation requirements of the 
Further Regulation of Conduct Supervision on Financial Companies (Nadere 
regeling gedragstoezicht financiële ondernemingen) is not considered to be the 
account holder or a Financial Institution, provided that the investment firm itself 
is treated as the account holder. 

 Investment Manager and Investment Advisor 

Annex II of the IGA indicates that investment managers and investment advisors 
may be treated as Deemed-Compliant Financial Institutions provided that such 
investment entities only (1) render investment advice to a customer and act on 
behalf of such customer, or (2) manage portfolios for a customer. In addition, 
these services should be based on a power of attorney or similar instrument (e.g. 
investment authority) or based on certain investment powers in a directorship.  
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 PwC Observation:   

Welcome Exceptions: The Memorandum of Understanding clarifies that if 
the future US Treasury regulations allow for an option for entities in IGA 
countries to report directly to the US Internal Revenue Service, the Netherlands 
is not obliged to permit an entity resident in the Netherlands to report directly 
to the US Internal Revenue Service where this would be contrary to 
Netherlands law. It thereby provides the Netherlands with the flexibility in such 
instances to determine if direct reporting should be allowed, also taking into 
account Dutch law. We expect that this provision was included following the 
Draft FFI Agreement that was released in October 2013, and which introduced 
two new entity qualifications. One of these classifications was the Direct 
Reporting NFFE which allows for direct reporting by certain NFFEs to the IRS.  

Dutch Industry under Annex II: Annex II includes welcome exemptions for 
the industry since a large amount of products are scoped out from FATCA. The 
insurance industry thereby obtains the much-awaited clarity and certainty. 
Similarly, the asset management industry also obtains clarity with respect to 
the treatment of for example Depositories, Investment Advisors and Investment 
Managers. This also prevents duplicative reporting. Furthermore, there is 
certainty regarding the classification of the STAK and of Dutch pension funds.  

More favourable definitions: The IGA provides the possibility in paragraph 
7 of Article 4 to use a definition in the US FATCA Regulations instead of a 
definition in the IGA. However, the Memorandum of Understanding indicates 
that this only applies to definitions mentioned in Article 1 of the IGA.  

New Individual Accounts: The Memorandum of Understanding mentions 
that a Financial Institution is not required to obtain a second self-certification 
with respect to a New Individual Account if it already possesses a self-
certification with respect to the account holder. As such, an account holder that 
has provided a self-certification and subsequently opens a new financial 
account is not required to provide another self-certification, unless there has 
been a change in circumstances. 

Self-certification: Similar to the Model I IGA, the Dutch IGA requires a 
Financial Institution to obtain documentation from their account holders. The 
IGA makes reference to a self-certification. Several Dutch Financial Institutions 
have been involved in discussions with the Dutch Ministry of Finance with 
respect to developing a self-certification that meets the FATCA requirements 
but that is also user-friendly. This initiative may reduce the burden for both 
Dutch Financial Institutions and their account holders.  

Future developments: The Dutch IGA, including its Annex II, are 
particularly beneficial for certain entities such as insurance companies. 
However, there are currently other regulatory initiatives concerning 
information reporting, such as the common reporting standard. The common 
reporting standard has a broader scope than FATCA and may impact certain 
groups more heavily. Consequently, where Annex II of the IGA may reduce 
work for certain groups, other regulatory initiatives may have a larger impact. 
It is therefore recommended to closely monitor current and future 
developments to be prepared and where possible provide input to relevant 
parties. We will also closely monitor these developments and keep you 
informed.  
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Additional reference 
 
The Dutch announcement can be found at:  

http://www.rijksoverheid.nl/ministeries/fin/nieuws/2013/12/18/weekers-sluit-
overeenkomst-met-vs-tegen-belastingontwijking-en-zwart-sparen.html  

The full text of the IGA may be consulted at: 

http://www.rijksoverheid.nl/documenten-en-
publicaties/convenanten/2013/12/18/fatca-overeenkomst.html 

 

For more information about FATCA, please visit our web site at 
http://www.pwc.nl/fatca  and http://www.pwc.com/us/fatca  

 

IGA Training – PwC Academy 
 
In January 2014 the PwC Academy will organize a one-day training on the Dutch 
IGA. The training will, among others, address the Dutch local FATCA requirements 
and the Final Regulations versus the IGA, will provide information on specific 
solutions that the Dutch financial industry has come up with, do’s and don’ts, real-
life cases, discussions with peers and existing local rules. Please note that this course 
will be offered by the PwC Academy, exempt from VAT. 

For more information or if you are interested in the training, please consult 
www.pwc.nl/academy or contact Hans van der Leeden, +31 (0)88 792 67 97. 

More information regarding this course and registration will follow shortly.  
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For more information, please contact: 

Dutch Contacts 

Remco van der Linden +31 (0)88 792 7485 remco.van.der.linden@nl.pwc.com 

Clark Noordhuis +31 (0)88 792 7244 clark.noordhuis@nl.pwc.com 

Martin Vink +31 (0)88 792 6369 martin.vink@nl.pwc.com 

Robert Jan Meindersma +31 (0)88 792 6186 robert.jan.meindersma@nl.pwc.com 

Sander Spoek +31 (0)88 792 3314 sander.spoek@nl.pwc.com 

Babette Ancery +31 (0)88 792 4830 babette.ancery@nl.pwc.com 

Rozet Butijn +31 (0)88 792 5015 rozet.butijn@nl.pwc.com 

Hans van der Leeden +31 (0)88 792 6797 hans.van.der.leeden@nl.pwc.com 

 

US Contacts 

Dominick Dell'Imperio (646) 471-2386 dominick.dellimperio@us.pwc.com   

Jon Lakritz (646) 471-2259 jon.w.lakritz@us.pwc.com   

Robert Limerick (646) 471-7012 robert.limerick@us.pwc.com   

Candace Ewell (202) 312-7694 candace.b.ewell@us.pwc.com 

Stuart Finkel  (646) 471-0616  stuart.finkel@us.pwc.com    

 

Click the link below to view PwC FATCA contacts in each country 
http://www.pwc.com/us/en/financial-services/fatca-contacts.jhtml   
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