
 

 

 

 

Introduction 
 

The Internal Revenue Service (the “Service”) recently issued two Private Letter Rulings, 201216007 and 

201220012, regarding the treatment of like-kind exchanges with related parties. The primary question raised in 

each PLR was whether a taxpayer is permitted to defer gain as provided by Internal Revenue Code (“Code”) 

Section 1031(a) when the taxpayer engages in a series of transactions with related parties and each transaction in 

the series of transactions would otherwise qualify as a like-kind exchange when viewed separately. The Service 

concluded in both instances that the transactions would not be disqualified from the nonrecognition provisions 

of Code Section 1031. While these rulings may not be relied upon by taxpayers as precedent, they do provide 

taxpayers with insight into the Service’s general view of exchanges with related parties and what the Service may 

accept as a non-material disposition of non-like-kind property in a related party context.  

Relevant rules 
Code Section 1031 generally provides that no gain or loss is recognized by a taxpayer if qualifying property is 

exchanged for property of “like-kind,” provided that certain statutory provisions are met. Although a taxpayer is 

not prohibited from executing a like-kind exchange with a related party under these nonrecognition provisions, 

the legislative, administrative and judicial history present some obstacles that may force a taxpayer to recognize 

gain on exchanges of qualifying property with related parties.  

The related party exchange rules were added to the Code to limit certain like-kind exchanges between related 

parties. The overall goal of this provision is to attempt to prevent basis shifting, whereby a taxpayer exchanges 

high basis property for low basis property in order to reduce or avoid the recognition of gain or accelerate losses 

on the subsequent sale of exchanged property. Under these provisions, a gain or loss on an exchange of property 

between related parties generally must be recognized if either the replacement property or property transferred 

to the related party is disposed of within a two-year period following the date of the exchange. However, 

recognition of gain or loss may still be deferred if a taxpayer can establish to the satisfaction of the Service that 

neither the exchange nor the disposition had as one of its principal purposes the avoidance of federal income tax. 

Still, the Code provides that if any transaction is structured to avoid the related-party exchange rules, the 

nonrecognition provisions will not apply to an exchange (the “anti-avoidance rule”). Therefore, even though the 

related-party exchange rules may not apply to an exchange due to the use of a QI (which is not related to the 

taxpayer), the anti-avoidance rule may still disallow nonrecognition treatment for part or a series of transactions 

if the use of a QI was structured to avoid the related-party exchange provisions.  
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Facts applied in the rulings 
While the facts in both PLRs were not identical, taxpayers in each ruling utilized parking arrangements 

described in Rev. Proc. 2000-37 in which a taxpayer may enter into exchanges with a qualified intermediary 

(“QI”) which enters into agreements to sell the relinquished property to the party ultimately acquiring the 

property originally held the taxpayer and to acquire the replacement property from the party holding the 

property that the taxpayer wishes to acquire. As part of each arrangement, replacement property from a related 

party, within the meaning of Section 1031, was acquired by the taxpayer. The related parties engaged in separate 

1031 transactions and acquired replacement property with respect to the property transferred.  

Each taxpayer represented that any amount of non-like-kind property that the affiliate would receive in an 

exchange would not exceed 5% of the gain realized on the transfer. The taxpayers and their affiliates also 

represented that they intended to hold the replacement property for at least two years after the last transfer of 

property in the series of exchanges.  

IRS conclusion and application to taxpayers 
Consistent with previous rulings issued on the matter, the Service concluded that the related-party exchange 

rules did not directly apply to the taxpayers’ exchanges because the exchanges were not direct exchanges with a 

related person, but rather exchanges with an unrelated QI that was utilized to facilitate the exchanges. While the 

anti-avoidance provisions could still apply, the Service concluded that, even though the parties in the transaction 

might recognize up to 5% of the gain realized on their transferred property, there was no “material cashing out” 

by any related-party in the series of transactions and therefore there was no intent to avoid the purposes of the 

related party exchange rules. The Service appeared satisfied that all related parties would end up owning 

property that is of like-kind to the properties exchanged upon completion of the exchanges, that there would 

only be limited gain recognized on the exchanges and that the related parties intended to hold the property that 

they acquired at the end of the series of like kind exchanges for a period in excess of two-years after the 

exchanges. 

For taxpayers with legitimate business reasons that require the execution of a related-party exchange, PLR 

201216007 and 201220012 confirm that the Service will likely accept a disposition of non-like-kind property 

provided that the amount recognized is not material. Although the rulings give no indication as to what amount 

constitutes “material” for this purpose, an amount equal to 5% of the realized gain was accepted by the IRS in 

each case.  

A private letter ruling binds only the IRS and the requesting taxpayer. Thus, a private ruling may 

not be cited or relied upon as precedent. 

 

 

For additional information concerning this issue, please contact: 
 
Ed Herald 
312-298-3267 
edward.a.herald@us.pwc.com 
 

 

  

mailto:edward.a.herald@us.pwc.com


Real Estate Alert | November 2012  3 

PwC Real Estate Tax Practice – National and Regional Contacts: 
 

 

National 

Paul Ryan 
US RE Tax Leader  
New York 
646-471-8419 
paul.ryan@us.pwc.com 

  

 

Regional 

Atlanta 

Dennis Goginsky 
678-419-8528 
dennis.goginsky@us.pwc.com 

Tim Trifilo 
678-419-1740 
timothy.j.trifilo@us.pwc.com 

Boston 

Timothy Egan 
617-530-7120 
timothy.s.egan@us.pwc.com 

Laura Hewitt 
617-530-5331 
laura.a.hewitt@us.pwc.com 

Rachel Kelly 
617-530-7208 
rachel.d.kelly@us.pwc.com 

Chicago 

Jill Loftus 
312-298-3294 
jill.h.loftus@us.pwc.com 

Alan Naragon 
312-298-3228 
alan.naragon@us.pwc.com 

Los Angeles 

Adam Handler 
213-356-6499 
adam.handler@us.pwc.com 

Phil Sutton 
213-830-8245 
philip.c.sutton@us.pwc.com 

New York 

Eugene Chan 
646-471-0240 
eugene.chan@us.pwc.com 

Dan Crowley 
646-471-5123 
dan.crowley@us.pwc.com 

Martin Doran 
646-471-8010 
martin.doran@us.pwc.com 

James Guiry 
646-471-3620 
james.m.guiry@us.pwc.com 

Sean Kanousis 
646-471-4858 
sean.richman.kanousis@us.pwc.com 

Christine Lattanzio 
646-471-8463 
christine.a.lattanzio@us.pwc.com 

James Oswald 
646-471-4671 
james.a.oswald@us.pwc.com 

Oliver Reichel* 
971 (2) 694 6946 
oliver.reichel@us.pwc.com 

John Sheehan 
646-471-6206 
john.f.sheehan@us.pwc.com 

Steve Tyler 
646-471-7904 
steve.tyler@us.pwc.com 

David Voss 
646-471-7462 
david.m.voss@us.pwc.com 

San Francisco 

Warren Glettner 
415-498-6070 
warren.glettner@us.pwc.com 

Kevin Nishioka 
415-498-7086 
kevin.s.nishioka@us.pwc.com 

Neil Rosenberg 
415-498-6222 
neil.rosenberg@us.pwc.com 

Washington DC 

Karen Bowles 
703-918-1576 
karen.bowles@us.pwc.com 

Adam Feuerstein 
703-918-6802 
adam.s.feuerstein@us.pwc.com 

Kelly Nobis 
703-918-3104 
kelly.s.nobis@us.pwc.com 

Shannon Stafford 
703-918-3031 
shannon.m.stafford@us.pwc.com 

 

 

 

 

 

 

 

 

 
* Currently resident in Abu Dhabi 

 

mailto:dennis.goginsky@us.pwc.com
mailto:timothy.j.trifilo@us.pwc.com
mailto:timothy.s.egan@us.pwc.com
mailto:laura.a.hewitt@us.pwc.com
mailto:jill.h.loftus@us.pwc.com
mailto:alan.naragon@us.pwc.com
mailto:adam.handler@us.pwc.com
mailto:philip.c.sutton@us.pwc.com
mailto:martin.doran@us.pwc.com
mailto:james.m.guiry@us.pwc.com
mailto:christine.a.lattanzio@us.pwc.com
mailto:james.a.oswald@us.pwc.com
mailto:steve.tyler@us.pwc.com
mailto:david.m.voss@us.pwc.com
mailto:neil.rosenberg@us.pwc.com
mailto:kelly.s.nobis@us.pwc.com


 

© 2012 PricewaterhouseCoopers LLP, a Delaware limited liability partnership. All rights reserved. PwC refers to the US member firm, and may 
sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for further details. This 
content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors.  

Solicitation 
This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 

www.pwc.com/us/assetmanagement 


