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Mere use of technical plan or design without absolute transfer of ownership can be Fees for Included Services even if it does 

not ‘make available’ technical knowledge 

In brief 

In a recent ruling, in the case of SNC Lavalin International Inc.1 (the “assessee”), 

the Delhi High Court held that fees received for services rendered in relation to 

infrastructure projects involving transfer of drawings or designs for use by another 

party would be classified as fees for included services in terms of Article 12(4) of 

the India-Canada tax treaty. The High Court held that the expression ‘transfer’ 

included in Article 12(4)(b) of the India-Canada tax treaty does not refer to 

absolute transfer of right of ownership. Even where technical design or plan is 

                                                           
1
 DIT v. SNC Lavalin International Inc. [2011] 332 ITR 314 (Del) 

transferred for mere use by the service recipient, Article 12(4)(b) would be 

applicable. 

Facts 

The assessee is a tax resident of Canada engaged in the business of providing 

consultancy for infrastructure projects. It entered into an agreement with the 

National Highway Authority of India (“NHAI”) to provide technical drawings and 

reports to NHAI for its infrastructure projects. 
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The assessee was required to investigate the availability and viability of various 

modern technologies to ensure the most economical cost estimate without 

affecting the quality of work. The scope of services included preparation of a 

detailed project report covering the entire design for rehabilitation and 

strengthening of existing carriage ways and required structures. It also included a 

study of environment settlement and rehabilitation needs according to the 

guidelines of the Government of India. 

The assessee treated the fees received as ‘fees for included services’ in terms of 

Article 12(4)2 of the India-Canada tax treaty. The assessing officer held that Article 

12(4) of the tax treaty would not apply and taxed the income as fees for technical 

services in terms of section 9(1)(vii) of the Income-tax Act, 1961 (the “Act”) at the 

rate of 20 percent as provided by section 115A of the Act. 

Issue 

Whether payment for use of a technical design or plan would qualify as ‘fees for 

included services’ in terms of Article 12(4) of the India-Canada tax treaty. 

Assessee’s contentions 

The assessee contended that the fees were covered as development and transfer of 

a technical plan or technical design under Article 12(4)(b) of the India-Canada tax 

treaty. 

  

 

                                                           
2
 Article 12(4) of India-Canada tax treaty reads as below: 
“For the purpose of this Article, ‘fees for included services’ means payments of any kind to any person 
in consideration for the rendering of any technical or consultancy services if such services: 
(a)… 
(b) make available technical knowledge, experience, skill, know-how, or processes or consist of the 
development and transfer of a technical plan or technical design.” 

Revenue’s contentions 

The revenue contended that the designs provided by the assessee were for a 

specific project and could not be made available for other projects/purposes. The 

expression “make available” in Article 12 (4)(b) of the India-Canada tax treaty 

qualifies the rest of the services stipulated therein. Unless the development and 

transfer of technical plan or technical design is made available, the assessee would 

not be covered under Article 12(4)(b) of the India-Canada tax treaty. 

High Court ruling 

The High Court held that:  

 

• The revenue’s contention that there is disjunction of the sentence in Article 

12(4)(b) with the word ‘and’, requiring technical designs to be made available 

to be qualified under Article 12(4)(b) cannot be accepted. If contention of the 

revenue was accepted, the expression ‘consist of development’ will have no 

meaning and could lead to ambiguity. The sentence in Article 12(4)(b) would 

be disjuncted with the word ‘or.’ 

 

• Article 12(4)(b) of the India-USA tax treaty is identically worded to Article 

12(b) of the India-Canada tax treaty. Reliance can be placed upon Example 2 of 

the Memorandum of Understanding to the India-USA tax treaty for the above 

interpretation relating to disjunction with the word ‘or.’ 

 

• The term ‘transfer’ in Article 12(4) does not refer to absolute transfer of right of 

ownership. It refers to transfer of technical drawings or designs to be used by 

or for the benefit of the other party. 
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• Article 12(4)(b) does not contemplate transfer of all the rights totally or 

interest in technical design or plan. Even where the technical design or plan is 

transferred for mere use, Article 12(4)(b) would be applicable. 

 

• Accordingly, the fees would be taxed at 15 percent under the India-Canada tax 

treaty and not at 20 percent under the Act. 

Conclusion 

This decision lays down an important principle that mere use of technical plan or 

design without absolute transfer of ownership can be Fees for Included Services 

even if it does not ‘make available’ technical knowledge. 
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