Transzferar-szabalyozas Magyarorszagon
Transfer Pricing — Hungary
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Az OECD Modell Egyezmény
9. cikkelye

El6zetes armegallapitas (APA)

Mit jelent ez az On szaméara?* — A magyar transzferar-nyilvantartasi elSirdsok
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01 Background*

The incidence of cross border transactions
looks set to increase as companies seek
new market opportunities. With Hungary,
becoming an integral part of the business
community in the European Union, we
are seeing international businesses use
Hungary for shared service centres,
distribution centres for Central and
Eastern European countries, contract and
fully fledged manufacturing centres,
financing and research and development
centres as well as a favourable location
for international holding companies.

More recently this has been accompanied
by Hungarian businesses increasing their
investment both within Hungary and
across Hungarian borders into the new
EU member states including Romania and
Bulgaria.

The list of business opportunities in
Hungary continues to grow and with that
there are an increasing number of related
party transactions.

Hungary continues to be keen to meet
international standards in terms of doing
business and has therefore adopted
transfer pricing legislation very much in
line with OECD developed benchmarks.

Hungary became a member of the OECD
in 1996 but had already introduced
transfer pricing legislation in 1992. Having
set the scene with that legislation the law
allowed various transition periods which
for most companies ended in 2006. The

need for contemporaneous transfer pricing
documentation has now become a reality
with the tax authorities organising a
dedicated transfer pricing group and have
already started to carry out a number of
transfer pricing audits.

Hungary as an OECD Member State has
acknowledged that the arm’s length
principle as defined in Article 9 of the
OECD Model Tax Convention is the
international transfer pricing standard to
be used.

Article 9, OECD Tax Model

‘(When) conditions are made or imposed
between two (associated) enterprises in
their commercial or financial relations
which differ from those which would be
made between independent enterprises,
then any profits which would, but for those
conditions, have accrued to one of the
enterprises, but, by reason of those
conditions, have not so accrued, may be
included in the profits of that enterprise
and taxed accordingly.’

Advance Pricing Arrangements
(APA)

With effect from 1 January 2007 Hungary
introduced advance pricing arrangements.
This replaces the previous practice of
requesting rulings on transfer pricing from
the Ministry of Finance. We discuss this
further below.

02 What this means for you?* — Hungarian transfer pricing documentation requirement

Section 18 of the Hungarian CDTA states
that if associated enterprises (as defined
in Section 4.23) use prices other than
arm’s length prices in their transactions,
the corporate tax base of the Hungarian
taxpayer must be adjusted accordingly.

Enterprises are defined as associated if:
* they are connected by direct or indirect
majority shareholding;

e they are able to appoint or dismiss the
majority of the key management or the
supervisory board; or

* they have a common direct or indirect
majority shareholder.

These transfer pricing regulations apply to
transactions between the general enterprise
and its permanent establishment(s) as
well as to domestic inter-company
transactions.

On 1 January 2003 a new subsection
introducing transfer pricing documentation
requirements was added to Section 18.
This provision was followed by regulations
contained in Decree No. 18/2003 of the
Ministry of Finance, which is effective from
1 September 2003 that require taxpayers
to document each qualifying inter-company
agreement by the time the corporate tax
return is due. A ‘qualifying agreement’ is a
transaction or group of identical or closely
related transactions.
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egyes, kapcsolt vallalkozassal kotott
szerzGdésre el kell késziteni a
tarsasagi-addbevallas benyujtasanak
idépontjaig. Az egyes szerz6dések
Osszevonhatdk, amennyiben a teljesitési
feltételek azonosak, vagy a szerz6dések
tartalmukban szorosan ésszefliggnek.

Az elkészitett nyilvantartast akkor kell
maodositani, ha a szokasos piaci arat
érint6 kérilményekben olyan valtozas
kévetkezik be, amelyet flggetlen felek az
ar meghatarozasanal érvényesitenének.

03 Mi a teend6?* —

A magyar transzferar-szabalyok azon
informaciok dokumentalasat irjak el6 az
addzoék szamara, amelyek szlikségesek
annak megallapitdsahoz, hogy a kapcsolt
véllalkozdsok koz6tt alkalmazott arak
megfelelnek-e a szokasos piaci ar elvének.

A nyilvantartas tartalmat a PM-rendelet

4.§-a hatarozza meg az aldbbiak szerint:

* A piac ismertetése (ipardgi elemzés)

e A tarsasag adatai (tarsasdgi elemzés)

¢ Az elvégzett tevékenységek
(funkcidanalizis)

¢ A felhasznalt arképzési modszer leirasa
és a kivalasztas szempontjai
(gazdasdgi elemzés)

e Az arképzésre vonatkozo elemzés
(pénziigyi elemzés)

04 Miért?*

Mulasztasi birsag

A szokasos piaci ar meghatarozasaval
Osszefliggd nyilvantartasi kotelezettség
megsértése esetén mulasztasi birsag
vethet6 ki, melynek 6sszege jelenleg
kétmillié forint (kb. tizezer USD).

A nyilvantartast, melyet magyar nyelven
kell elkésziteni, nem szUkséges az
addbevallassal egyutt benydjtani, azonban
azt kérésre haladéktalanul az adéhatésag
rendelkezésére kell bocsatani.

A tranzakcidkat a targyévi adobevallas
benyujtasanak hatéaridejéig kell
dokumentalni, igy a 2006. december
31-én véget ért Uizleti év esetében a
nyilvantartas elkészitésének hatarideje
2007. majus 31.

A nyilvantartas elkészitésének menete

Az iparagi elemzés keretén belul meg kell
hatarozni a kereskedelmi kapcsolatok
szempontjabdl figyelembe vehetd piacot

és annak jellemzgit. Az elemzés célja

az iparagi komparativ piaci el6nyok,

a meghatarozé folyamatok és
értékbefolyasold tényezdk, a kritikus
kockazatok, illetve az arképzést befolyasolo
tényezdk feltarasa.

A tarsaséagi elemzés célja a
vallalatspecifikus hozzaadott értéket
teremtd tevékenységek, illetve a
versenyeldnyt biztosito tényez6knek az
Uzletviteli modell, az Gzleti stratégia és
a felelGsségi kdrok figyelembe vételével
térténd meghatarozasa.

A

— A transzferarakkal kapcsolatos kockazatok

A transzferar-kiigazitasok miatt (feltéve,
hogy azok az adéhatdsag javara szdlnak)
novekedhet az adokételezetiség mértéke,
a felmerul6 adohiany 6sszegét pedig
50%-0s addbirsag, valamint a jegybanki
alapkamat kétszeresének megfeleld
mértékl késedelmi potlék terheli.
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Egyszerisitett nyilvantartas

A nett6 étvenmillié forintot meg nem haladé
értéki szerz6dések alapjan lebonyolitott
tgyletek esetén a PM-rendelet lehet6séget
biztosit egyszerisitett nyilvantartas el-
készitésére. Ennek a nyilvantartas-tipusnak
a kovetkez6 elemeket kell tartalmaznia: a
szerz6d6 kapcsolt vallalkozasok bemutatasat,
a szerzBdés targyanak, keltének, tartamanak
és adatainak felsorolasat, a benchmark

(a szokasos piaci ar tartomanya)
meghatarozasat, illetve a nyilvantartas
elkészitésének datumat.

A funkcidanalizis bemutatja a tran-
zakcioba bevont egyes tarsasagok
szerepét, vagyis az altaluk ellatott
funkcidkat, illetve viselt kockazatokat,
tovabba a felhasznalt eréforrasokat
(ideértve az immaterialis javakat is).
Altalanossagban elmondhato, hogy
a tranzakcioban résztvevd felek altal
kapott ellenszolgaltatas mértékének
meg kell felelnie az altaluk nyujtott
hozzjarulas, illetve kdzremikddés
mértékének.

A gazdasagi elemzés soran a megfeleld
transzferar-képzési médszer kivalasztasara
és az 6sszehasonlithatd tgyletekkel, illetve
tranzakciokkal kapcsolatos keresési
kritériumok meghatarozasara kerul sor.

A keresési kritériumok révén olyan
Osszehasonlitasra alkalmas tranzakciokat
lehet azonositani, melyek lehetévé teszik
az érintett Ugyletre vonatkozé szokasos
piaci &r megallapitasat.

A pénzlgyi elemzés soran a gazdasagi
elemzés eredményeit a vizsgalt kapcsolt
vallalkozasok kozétti tranzakciokra kell
alkalmazni.

A kett6s adoztatas veszélye is fennall
abban az esetben, ha a megfelel6
kiigazitasokat a masik fél adéhatosaga
nem fogadja el.

Ezek a kockazatok — az elévilési idén
belll — minden transzferar-szabalyozas
hatalya ala esé tranzakcié kapcsan
felmerulhetnek.



Documentation is required to be
modified if there is a change in the
relevant circumstances that would
cause unrelated enterprises to
renegotiate the pricing terms and
conditions.

The documentation (in Hungarian) does
not need to be submitted with the tax
return, but should be readily available at
the request of the tax authority.

03

Hungarian transfer pricing documentation
regulations require the taxpayer to
document relevant information
necessary to determine that the transfer
prices used are consistent with the arms
length principle referred to above.

Specifically Article 4 of the Decree sets
out the content of such documentation
which includes
Description of the market (Industry
analysis);

Company details (Company analysis);

Activities performed (Functional
analysis);

Description of the pricing method
used and selection criteria (Economic
analysis);

Framework of analysis in relation to
pricing used (Financial analysis).

Failure to comply with the Hungarian
transfer pricing documentation
regulations is subject to a

, currently HUF 2 M
(approx. USD 10,000).

Transfer pricing adjustments (assuming
they are in favor of the tax authority)
could not only
of the taxpayer but also result in a

of 50% on any additional tax

Transactions need to be documented by
the filing date of the corresponding tax
return. For the financial year ended

31 December 2006 that would mean that
transactions should be documented by
31 May 2007.

For transactions under agreements
which do not exceed HUF 50 million in

involves an
examination of the market in which the
relevant commercial relationship exists.
The purpose of this analysis is to
identify the industry sources of
competitive advantages, key processes
and value drivers, key risks and
influences on pricing.

sets the context of
the enterprise specific value adding
activities or sources of competitive
advantages in accordance with the
management model, business strategy
and responsibility structure.

identifies the role of
each participant in a related party
transaction i.e. functions performed,
risks borne and resources (including
intangible assets) used. The relative
compensation earned should generally
correspond to their relative contribution.

payable plus interest on late payment of

tax at twice the base rate of the National

Bank of Hungary.

There is also the risk of double taxation
when a ‘corresponding adjustment’ is
not accepted in the other tax jurisdiction
involved.

These risks exist for qualifying
agreements in any of the years open to
scrutiny by the tax authority under the
Hungarian statute of limitations.
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value, net of VAT, the Ministry of
Finance Decree allows the use of
simplified documentation, which should
include: details of the related parties,
the subject matter, date, terms and
conditions of the underlying agreement,
benchmark study, and the date when
the documentation was prepared.

covers the selection
of the appropriate transfer pricing
method and definition of comparable
search criteria. The objective is to
identify comparable transactions
(benchmarking) that allow the
assessment of the arm’s length price
of the relevant transaction.

applies the results
of economic analysis to the tested
inter-company transactions.




El6zetes armegallapitas (APA)

ellenjegyzésével

dijkoteles
jovébeni tgylet

el6zetes egyeztetési eljarast

hatarozott
id6re szol

Hogyan segithetliink?* — A PricewaterhouseCoopers (PwC) szolgaltatasai

Nyilvantartas El6zetes armegallapitasok Vitas tugyek rendezése

Tervezés

Kihez tud fordulni?* — Transzferar-képzéssel foglalkozé6 munkatarsaink

Zaid S. Sethi

Mekler Anita,
Edgar Ahrens,
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Advance Pricing Arrangements (APA)

As mentioned above Hungary introduced
APAs with effect from 1 January 2007.
This procedure provides an opportunity to
reach agreement with the Hungarian tax
authorities on future application of the
arm’s length principle in respect of related
party transactions. These can be unilateral
(binding on the Hungarian tax authorities
and the Hungarian tax payer) or bilateral
(binding on the two related parties and
their respective tax authorities) or
multilateral (binding on more than two
foreign tax authorities and related parties).

An APA can cover a variety of related party
transactions including sale or transfers of
tangible and intangible property, goods and
services, cost sharing and intra-group lending.

Clearly the advantage of having an APA is

that it provides

e certainty on the transfer pricing
methodology adopted;

* mitigates the possibility of disputes on
transfer prices used;

e mitigates the incidence of double
taxation;

¢ reduces the costs of tax audit defence;

* reduces the costs of preparing transfer
pricing documentation.

Under Section 132. § of Act XClII of 2003

on the Rules of Taxation (‘ART):

e Applications must be countersigned by
a lawyer, tax expert or tax advisor
before submission.

e The procedure is subject to payment of
a fee based on the value of the
transaction.

e Only future transactions can be subject
to APA procedures.

* Before submitting the application for the
APA, the taxpayer may apply for an
advance consultative procedure at the
Ministry of Finance.

e The procedure must be completed
within 120 days, where such deadline
may be extended by the Ministry of
Finance for 60 days on two occasions.

APAs are issued for a definite term; for no
less than 3 years and no more than 5
years and may be renewed.

05 How we can help?* — PricewaterhouseCoopers (PwC) solutions

Documentation

¢ Where companies produce their own
documentation we can carry out a
review from a Hungarian tax
perspective;

e Where companies hold Group
Documentation centrally we can
localise that for Hungarian tax
purposes;

e Where no documentation exists we can
assist with the preparation of the
transfer pricing documentation.

Advance Pricing Agreements

From 1 January 2007 it is possible to
negotiate advance pricing agreements
with tax authorities which can provide
certainty with respect to pricing
methodology on related party transactions.
We can assist both the application and
negotiation process.

Dispute resolution

* Assistance in administrative and judicial
procedures on transfer pricing related
matters;

06 Who can help you?* — the Transfer Pricing Team

Whilst PwC has an international network
of transfer pricing specialists we also
have a dedicated in house team based
in Hungary led by

Zaid S Sethi, Transfer Pricing — Partner
Phone: +36 (1) 461 9289
E-mail: zaid.sethi@hu.pwc.com.

Transfer Pricing Project Managers:

Anita Mekler

Phone: +36 (1) 461 9372

E-mail: mekler.anita@hu.pwc.com
Edgar Ahrens

Phone: +36 (1) 461 9734

E-mail: edgar.ahrens@hu.pwc.com

e Assistance in international disputes on
transfer pricing issues (e.g. mutual
agreement procedures).

Planning

Transfer pricing planning identifies

opportunities to:

e implement a supportable transfer
pricing policy;

* mitigate the incidence of disputes with
tax authorities;

* mitigate the possibility of double
taxation of profit allocation between
related parties.
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www.pwc.com/hu

PricewaterhouseCoopers Kift.
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Hungary
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