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In Brief 
HM Treasury (HMT) has published a 

summary of responses to last year's 

consultation on the statutory residence 

test ("SRT") and reform of ordinary 

residence. The changes are due to come 

into effect from April 6, 2013 and will 

represent the most significant change 

to the UK's tax residence rules for over 

100 years. 

Comprehensive test 
Currently the UK‟s residency guidance 

derives from case law and many of the 

related cases are old and difficult to 

apply to the modern world. This has led 

in the past to uncertainty for taxpayers 

and in some cases to disputes over 

residency in the Courts. Any test which 

offers certainty and fairness is likely to 

be welcomed by taxpayers. HMT‟s 

stated aim was to provide a test which 

is „clear, objective and unambiguous‟. 

Format of the test 
The intention is to provide a test which 

breaks down into three parts. Part A, 

Part B and Part C. Taxpayers who meet 

the conditions of Part A will be non-

resident and those meeting the 

conditions of Part B will be resident. 

Anyone who cannot reach a definite 

conclusion from these two sets of rules 

will be subject to the further tests in 

Part C. 

Part A 
Taxpayers meeting any of the following 

three tests will be regarded as non-

resident: 

• Any individual who was not UK 

resident in the three previous tax 

years and is present in the UK in 

fewer than 46 days in the current 

year; or 

• Any individual who, having been 

resident in the UK in one or more of 

the previous three tax years, is
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present in the UK for fewer than 16 

days in the current tax year; or 

• Any individual who leaves the UK to 

carry out full time work abroad, 

spending fewer than 90 days in the 

UK and no more than 20 days 

working in the UK in the tax year. 

A definition of what should be regarded 

as full time employment in this context 

is included in the proposals, which 

should remove the uncertainty under 

the current guidance. 

Full time working 
abroad 
The following conditions must be met 

for employment abroad to be regarded 

as full time: 

• The work must encompass at least 

one full UK tax year; and 

• The individual must hold 

employments or offices (or be 

working in a trade or profession) with 

total working hours of at least 35 

hours per week. 

The number of hours required appears 

reasonable in the context of what might 

typically be regarded as full time 

working in the UK. However, the level 

of UK workdays that may be spent in 

the UK without becoming resident is 

lower than HMRC has accepted in the 

past. 

UK workdays permitted 
It is clear the 20 UK workday test is 

intended to include any days spent on 

what would currently be regarded as 

“incidental duties”, for example time 

spent in workplace training, which 

under current guidance and practice 

would not be counted toward this test. 

It is proposed that any day on which the 

individual works for at least three hours 

in the UK will count as a UK workday, 

even if the day does not count as a day 

of physical presence for the purpose of 

the main statutory residence test 

because the taxpayer is not in the UK at 

midnight. It is of concern that this rule 

will require complex record keeping 

because taxpayers will need to know 

both days of presence at midnight and 

UK workdays, which may be entirely 

different. 

HM Treasury has noted the concerns 

expressed about this rule and has 

signalled that it would be willing to 

accept either a relaxation from 20 

workdays to 25 workdays or a 

relaxation from three hours to five 

hours in determining what a workday 

is. However, either of these proposed 

relaxations is unlikely to give much 

comfort to employers and employees 

who will need to manage this very 

carefully. 

Part B 
It is proposed that taxpayers will always 

be regarded as UK tax resident in the 

following circumstances: 

• The taxpayer‟s only home is in the 

UK or, if he has more than one home, 

they are all in the UK; or 

• The taxpayer is not working full 

time abroad and spends at least 183 

days in the UK tax year; or 

• The taxpayer is working full time in 

the UK (again the 35 hour test 

describe above will apply). In 

addition the work will only be 

regarded as a full time UK role if it 

covers a continuous period of more 

than nine months with no more than 

25% of duties carried on outside the 

UK. However HM Treasury are 

seeking views on whether this period 

should be extended to twelve months. 
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Since the original consultation there 

has been significant discussion 

regarding what is classified as the only 

home and although HM Treasury has 

said that they will not define the term 

in legislation, they have confirmed the 

following: 

• A home does not need to be a 

property that the individual owns; 

• Holiday homes, weekend homes or 

temporary retreats will not count as a 

home for the purpose of this 

condition; 

• Individuals who have a home in the 

UK and a home (or homes) overseas 

will not meet the only home 

condition; 

• A home will not fulfil the only home 

condition if the home is only available 

for fewer than 91 days. 

Part C  
Where tests A and B do not produce a 

conclusive result, a test under Part C is 

applied. This test considers a number of 

connecting factors and time spent in 

the UK. These connecting factors are: 

• The presence of spouse and children 

in the UK; 

• Accommodation in the UK that is 

used by the individual for at least one 

night in the tax year including 

holiday homes;  

• Substantive employment (at least 

40 days of UK working with a 

working day defined as at least three 

hours of UK working); 

• There are 90 days spent in the UK 

during the previous two tax years; 

• Whether more time is spent in the 

UK than in other countries. 

The application of these tests operates a 

system of weighting which balances 

them against the amount of time the 

taxpayer may spend in the UK before 

being regarded as a UK resident. The 

more factors that apply the less time 

can be spent in the UK; but the tests are 

complex and apply differently for those 

arriving in and those departing from 

the UK. 

The document suggests few people 

should need to apply test C because the 

majority will clearly meet Test A or B. 

While this is true, we anticipate many 

taxpayers may be subject to the Part C 

rules. 

Ordinary residence 
status and overseas 
workday relief 
Ordinary residence has been an 

important concept of the UK tax regime 

for residents and non-residents for 

many years. HMT has confirmed 

ordinary residence will be abolished 

from April 2013, however there will be 

transitional rules protecting existing 

reliefs claimed under not ordinarily 

resident status for a maximum of two 

years. 

The most important of these not 

ordinarily resident reliefs is relief from 

UK tax on income relating to non UK 

workdays. The good news for 

employers and taxpayers is that HMT 

propose to preserve overseas workday 

relief and move it to a statutory basis. 

Proposed overseas 
workday relief 
Proposed entitlement to overseas 

workday relief from April 2013 will be 

based on similar principles as the 

current not ordinarily resident rules, 

these being a combination of intention, 
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length of time spent in the UK and 

other factors which would reflect an 

intention to stay in the UK for less than 

three years.  

Our initial view is that it may be 

challenging to have a statutory test that 

is still essentially intention based. We 

would expect that after consultation, 

this part of the test may change. 

The Bottom Line 
A workable statutory test will give 

internationally mobile executives much 

more certainty on their tax treatment 

and make the UK an easier place to do 

business.   

That said, these proposed rules will 

mean that individuals and their 

employers will need to re-evaluate 

residency positions in light of these 

proposals in order to manage tax costs 

and risks effectively post April 5, 2013.  

Employers and individuals will eagerly 

await the final legislation later this year 

following the conclusion of the 

consultation process. 
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