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In brief 

A recently published Board of Review (Board) case held that director fees derived by a taxpayer from an 

overseas incorporated company listed in Hong Kong arose in or derived from Hong Kong, and therefore 

was subject to Hong Kong salaries tax. In determining the residence of the company and therefore the 

source of the director fees, the Board considered the extent to which the company was connected to Hong 

Kong, and a wide variety of factors including the company’s main activities, its place of listing, whether it 

had to file returns to the Company Registrar and the Inland Revenue Department (IRD) in Hong Kong, 

and whether it employed any staff or maintained any bank accounts in Hong Kong, etc. 

The case illustrates that the place of board meetings may not be very useful in determining a company’s 

residence in the modern business environment. In particular, for an investment holding company that 

carries out little active business and/or management activities, more weight may be put on the 

company’s nature of corporate activities and its reason for existence in determining its residence.  

Investment holding companies incorporated outside Hong Kong, that list or plan to list their shares in 

Hong Kong, need to be mindful of the potential salaries tax implications in respect of fees paid to their 

directors as the company may be considered resident in Hong Kong and therefore, subject to reporting 

obligations on such fees, and the directors may be subject to Hong Kong salaries tax on the director fees 

received. 

 

In detail 

Background of the case 

Board of Review Case D21/13 
(http://www.info.gov.hk/bor/e
n/docs/d2113.pdf) concerned 
whether director fees derived by 
a taxpayer from an overseas 
incorporated company listed in 
Hong Kong (Company) arose in 
or derived from Hong Kong and 

was therefore subject to Hong 
Kong salaries tax. 

The taxpayer held his office as 
an independent non-executive 
director in the Company and 
received director fees for each of 
the years of assessment 
2005/06 and 2006/07. The 
Company was incorporated as 
an exempted company outside 
Hong Kong. It was listed in 

Hong Kong and registered as an 
overseas company in Hong 
Kong under the Companies 
Ordinance. The Company stated 
that its principal place of 
business was located in Hong 
Kong and its head office was 
located in the People’s Republic 
of China (PRC). 
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The board meetings of the Company 
in the two years of assessment 
concerned were usually held by tele-
conference. Depending on the place 
where the meetings were held, the 
directors physically present in Hong 
Kong or the PRC called into the 
meetings. 

The assessor subjected the director 
fees to Hong Kong salaries tax after 
raising questions on various issues, 
such as the appointment of the 
taxpayer as a director of the Company, 
the schedule of board meetings 
attended by the taxpayer (including 
the place where such meetings were 
held), the place where the taxpayer 
performed his duties, and certain 
details of the Company’s operations 
(e.g. number of staff employed in and 
outside Hong Kong and bank accounts 
maintained in Hong Kong).  

The taxpayer lodged an objection 
against the assessments but the 
assessor’s view was upheld by the 
Deputy Commissioner. The taxpayer 
then filed an appeal to the Board. 

The taxpayer’s contention 

The taxpayer contended that the 
central management and residency of 
the Company were outside Hong Kong 
based on the following arguments: 

 Although the Company had a place 

of business in Hong Kong, its 

registered office was situated 

overseas and its head office was in 

the PRC. 

 The Company did not have any 

business in Hong Kong. For listing 

purposes, the Company was 

formed as an investment vehicle 

for its PRC subsidiaries which 

carried on business in the PRC. 

 The majority of the Company’s 

directors were PRC residents 

located in the PRC, which is the 

place where the Company’s 

business was operated and 

managed. 

 As the board meetings were usually 

conducted by tele-conference with 

directors in both Hong Kong and 

the PRC joining the meetings, it 

was hard to define and 

meaningless to say where the 

board meetings were held. 

Based on the above arguments, the 

taxpayer contended that the director 

fees were sourced outside Hong Kong 

and should not be subject to Hong Kong 

salaries tax. 

The Board’s decisions 

The Board dismissed the taxpayer’s 
appeal and held that the Company 
was resident in Hong Kong based on 
the following analyses: 

 The location of an office of director 

is determined by the place where 

the company is located, not by the 

place where such office is 

exercised. 

 The test for a company’s residence 

is not where it is registered but 

where its real business is carried 

on. Case law has established that 

the real business of a company is 

carried on where its central 

management and control actually 

abide. 

 The place where board meetings 

are held is a factor to consider but 

in this particular case, the ‘place of 

board meeting’ is not so 

dominating for one to conclude 

that the place of management and 

control of the Company was in the 

PRC.  

 A company can have multiple 

places of residence. In the present 

case, irrespective of whether the 

Company was also a resident 

elsewhere, it was resident in Hong 

Kong taking into account that: 

– The main activities of the 

Company were to maintain its 

status as a listed company in 

Hong Kong and to leverage on 

the Hong Kong banking and 

financial infrastructure to 

obtain corporate finance; 

– The Company maintained its 

principal place of business, 

Branch Share Registrar and 

the Transfer Office in Hong 

Kong;  

– The Company carried on a 

business of investment 

holding in Hong Kong. 

– The Company was listed in 

Hong Kong. The appointment 

of the taxpayer as the 

Company’s independent non-

executive director was to 

comply with and was 

governed by the listing rules 

in Hong Kong. 

– Some of the director meetings 

and committee meetings of 

the Company were held in 

Hong Kong and at all relevant 

times, the general annual 

meetings of the Company 

were held in Hong Kong. 

– The Company filed returns 

with the Companies Registry, 

employer’s returns and profits 

tax returns with the IRD. 

– The Company employed staff, 

maintained bank accounts 

and had its accounts audited 

in Hong Kong. 

– Although the bulk of the 

businesses of the Company’s 

subsidiaries were carried out 

in the PRC, it was the 
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activities and position of the 

Company, and not those of its 

subsidiaries, that mattered. 

As such, the Board held that the 
Company was resident in Hong Kong 
and the director fees derived by the 
taxpayer were sourced in Hong Kong. 

The takeaway 

For Hong Kong salaries tax purposes, 
the source of director’s fees paid by a 
company has generally been 
determined by the place where the 
company resides, which is in turn 
determined by the place where the 
company’s central management and 
control are exercised. In 
Departmental Interpretation and 
Practice Notes No. 10 - the Charge to 
Salaries Tax, the IRD takes the view 
that director fees derived from a 
corporation whose central 
management and control are 
exercised in Hong Kong will be 
regarded as Hong Kong sourced and 
subject to salaries tax. 

However, applying the above 
seemingly simple rules for 
determining the source of director 
fees to today’s business environment 
may not be as straight forward as one 
expects. In the past, the place where 
the board meetings of a company were 
held was generally considered as an 

important (though not conclusive) 
factor in determining the location of 
the central management and control 
of the company.  However, in the 
modern world where board meetings 
can be held electronically rather than 
physically in one place, it is sometimes 
difficult or not meaningful to look at 
the place of board meetings to 
determine the residence of the 
company. 

As illustrated in this case, the Board 
considered that in the modern world 
where a company can organise its 
activities in a wide variety of ways, no 
single factor is determinative in 
concluding the residence of a 
company. Instead, a wide variety of 
factors and the extent to which the 
company is connected to Hong Kong 
(e.g. the company’s main activities, its 
place of listing, whether it has to file 
returns to the Company Registrar and 
the IRD in Hong Kong and whether it 
employs any staff or maintains any 
bank accounts in Hong Kong, etc.) are 
considered.  

In particular, case law has established 
that where a company is simply an 
investment holding company with 
little active business and/or 
management activities, more weight 
may be put on the nature of the 
company’s corporate activities and the 
company’s reason for existence in 

ascertaining its residence (see Charter 
View Holdings (BVI) Ltd v Corona 
Investments Ltd & Another [1998] 1 
HKLRD 469 and Silver Stone 
Development Ltd. & Another v. Lau 
Kwong Ching, James & Others [2002] 
HKCFI 1138). 

In this regard, a Hong Kong listed 
holding company’s main corporate 
activities and reason of existence may 
be regarded as to obtain corporate 
finance in Hong Kong and to maintain 
its listing status in Hong Kong, and 
therefore be treated as resident in 
Hong Kong. 

Therefore, investment holding 
companies incorporated outside Hong 
Kong, which list or plan to list their 
shares in Hong Kong, need to be 
mindful of the potential salaries tax 
implications in respect of fees paid to 
their directors as such companies may 
be considered resident in Hong Kong 
and therefore, subject to reporting 
obligations for such fees, and their 
directors may be subject to Hong 
Kong salaries tax on the director fees 
received.  Therefore, it is very 
important to seek proper advice on 
how to manage the potential Hong 
Kong and non-Hong Kong tax 
exposures arising from director fee 
arrangements. 
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SOLICITATION 

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information contained 
in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or completeness of the information 
contained in this publication, and, to the extent permitted by law, PwC does do not accept or assume any liability, responsibility or duty of care for any consequences of you or 
anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it.  
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