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Change in position on allocation of cross-
border stock option benefits 

In brief 

In a recently released document, the 

Canada Revenue Agency (CRA) has 

confirmed that it will apply the 

principles set out in the Commentary 

on Article 15 of the Organization for 

Economic Cooperation and 

Development Model Convention 

(OECD Commentary) when allocating 

a stock option benefit to Canada, 

unless an income tax treaty otherwise 

specifically applies. This change in 

CRA’s default approach applies to 

stock options exercised after 2012.  

Background  

The OECD Commentary has provided 
guidance since 2005 on how to 
determine which country has primary 
taxing rights as the country of source 
for an employee stock option benefit. 
Under these principles, the key is to 
determine the amount of the benefit 
that is derived from employment 
rendered in the source country, 

looking at all relevant facts and 
circumstances. In particular, the 
OECD Commentary provides that a 
stock option benefit should be 
apportioned to each source country 
based on the number of days of 
employment in that country over the 
total number of days in the period 
which the employment services from 
which the stock option is derived are 
rendered. 

The CRA's long-standing view has 
been to allocate the benefit to services 
rendered in the year of grant, unless 
there is compelling evidence to 
suggest that some other period is 
more appropriate. This default 
position can lead to potential double 
taxation when there is no foreign tax 
credit relief or other relief available 
under an income tax treaty.  

The 2007 Protocol of the Canada – 
United States Income Tax Convention 
(the Treaty) specifically addressed the 
potential double taxation with respect 
to cross-border stock option benefits 
for the two countries. Guidance in the 
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General Note to Article XV (Income 
from Employment) provides that 
grant to exercise would be the 
governing allocation period thereby 
helping to avoid double taxation. 
However, where other country 
jurisdictions need to be considered in 
allocating stock option benefits, the 
CRA default position has continued to 
be a source of uncertainty. 

Change in domestic 
position  

The CRA has now confirmed that, for 
stock options exercised after 2012, it 
will apply the principles set out in the 
OECD Commentary, unless an income 
tax treaty requires otherwise. This is a 
welcome change that should help to 
reduce ambiguity and alleviate the risk 
of double taxation. The CRA 
summarized the principles as follows:  

 the determination of the amount 
of a stock option benefit that is 
derived from employment 
rendered in a source country must 
take into account all relevant facts 
and circumstances, including 
underlying contracts;  
 

 in particular, a stock option 
benefit is apportioned to each 
source country based on the 
number of days of employment 
rendered in that country over the 
total number of days in the period 
during which employment 
services from which the stock 
option benefit is derived are 
rendered;  
 

 generally, a stock option benefit is 
presumed to relate to the period of 

employment that is required as a 
condition for the employee to 
acquire the right to exercise the 
option – i.e., the vesting period; 
and  
 

 a stock option benefit is generally 
assumed not to relate to past 
services, unless there is evidence 
indicating that past services are 
relevant in the particular 
circumstances.  

The CRA notes that where the terms of 
the option indicate that the grant is 
treated as a transfer of ownership of 
securities, the CRA may attribute the 
benefit accordingly. Circumstances 
indicating a transfer of ownership 
include where the options were in-the-
money or where they were not subject 
to a substantial vesting period when 
they were purportedly granted.  

Bottom Line 

While many taxpayers may have 
previously filed on the basis of the 
OECD principles when considering 
their particular circumstances, the 
CRA had yet to clearly endorse their 
application in circumstances where 
there was ambiguity, and its default 
position was a source of uncertainty in 
the allocation of stock option benefits. 
With this latest announcement, 
internationally mobile executives and 
their employers will have greater 
certainty with respect to the allocation 
of their option gains for purposes of 
Canadian taxation.  
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For more information, please do not hesitate to contact: 

Diane Akelaitis       (604) 806 7011        diane.akelaitis@ca.pwc.com  

Michael Colvin      (416) 687 8237        michael.x.colvin@ca.pwc.com 

Chantal Farrell-Carter  (514) 205 5370         chantal.farrell-carter@ca.pwc.com 
Dave Peters        (403) 509-7481        david.peters@ca.pwc.com    
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