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In brief 

The Assistant Treasurer released on March 8, 2013 an Exposure Draft of legislation for public 

consultation proposing to remove the 50% capital gain tax (CGT) discount concession for foreign and 

temporary residents who dispose of assets after May 8, 2012.  

The Federal Treasurer had earlier announced the CGT concession would be removed with effect from 

7:30 PM on May 8, 2012 as part of the Tax Measures in the Federal Budget. The Budget Night 

announcement proposed that “the Government will remove the 50 per cent CGT discount for non-

residents on capital gains accrued after 7:30 pm (AEST) on May 8, 2012. The CGT discount will remain 

available for capital gains accrued prior to this time where non-residents choose to obtain a market 

valuation of assets as at May 8, 2012.” The Treasurer explained that the discount was not necessary to 

attract investment from non-residents into taxable Australian property assets (e.g., real estate) which are 

immobile.  

It is disappointing to see how much the Exposure Draft legislation departs from the original Budget 

Night announcement. Specifically, removal of the CGT discount is now extended to: 

 temporary residents as well as foreign residents 

 foreign assets and Australian shares/managed funds of Australian residents who depart Australia and 

become foreign residents and choose not to be taxed on deemed gains as at the date of departure 

 Australians who resume being an Australian tax resident will be denied the CGT concession for the 

period of time that they were foreign residents. 

 

In detail 

The present law 

Currently, capital gains of 
individuals may be reduced by a 
discount percentage of 50 per 
cent before being included in 
assessable income. The 
concession applies where a CGT 
asset has been held for more 

than 12 months and is available 
regardless of tax residency 
status.  

Generally, foreign and 
temporary residents are only 
subject to capital gains on 
taxable Australian property, 
which includes residential and 

commercial real estate and 
mining assets.  

The Explanatory Material 
explains that as temporary 
residents are subject to CGT on 
the same basis as foreign 
residents, they will also be 
ineligible for the capital gains  
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discount. While this is a logical 
extension of the proposed law, it 
certainly was not communicated in 
the Budget Night announcement. 

Note that broadly speaking, a 
temporary resident is a resident of 
Australia who is in Australia on a 
temporary visa and is not married to 
or in a de facto relationship with an 
Australian citizen or permanent 
resident.  There are additional 
considerations for people who are 
New Zealand citizens. 

Details of the proposed 

amendments 

The proposed amendments apportion 
the discount percentage applied to 
reduce capital gains to ensure the full 
50 per cent CGT discount is only 
available for periods that an asset was 
held: 

 prior to May 9, 2012 

 after May 8, 2012 during which the 

individual was an Australian 

resident. 

The measure applies where: 

 an individual has a discount capital 

gain, including a discount capital 

gain as a result of being a 

beneficiary of a trust, from a CGT 

event that occurred after May 8, 

2012, and 

 the individual was a foreign 

resident or a temporary resident at 

any time on or after May 8, 2012. 

The effect of the measure is to: 

 retain the full CGT discount for 

discount capital gains of foreign 

and temporary resident individuals 

to the extent the increase in value 

of the CGT asset occurred prior to 

May 9, 2012 

 remove the CGT discount for 

discount capital gains of foreign 

and temporary resident individuals 

accrued after May 8, 2012 

 apportion the CGT discount for 

discount capital gains where an 

individual has been both an 

Australian resident and a foreign 

or temporary resident, during the 

period after May 8, 2012. The 

discount percentage will be 

apportioned to ensure the full 50 

per cent discount percentage is 

only applied to periods where the 

individual was an Australian 

resident. 

Australians living abroad may be 

impacted 

The Explanatory Material makes clear 
(and this was not clear in the Budget 
Night announcement) that “where an 
Australian resident becomes a foreign 
resident, the amendments will only 
apply in circumstances where the 
assets are taxable Australian property, 
including where the individual has 
chosen to disregard the CGT event 
triggered by their change in residency 
status.” 

When an individual ceases to be an 
Australian resident, a CGT event I1 
happens to all CGT assets held just 
before that time which are not 'taxable 
Australian property' (this is what is 
called the deemed disposal rule).  
Non-taxable Australian property 
(TAP) CGT assets are foreign assets 
(property, shares, investments etc and 
including foreign currency) and this 
specifically includes Australian shares 
(public and private) and units in 
resident unit trusts (i.e., managed 
funds). 

The deemed disposal rule applies to 
an individual at the time of becoming 
a non-resident and a capital gain or 
capital loss then arises.  The gain or 
loss is calculated based on the market 
value of the affected CGT assets at the 

time of becoming a non-resident less 
their cost base. 

An individual may choose to disregard 
the CGT event I1 and treat all their 
'non-TAP CGT assets' thereafter as 
TAP CGT assets. This means that 
when an individual sells these assets 
(even if they are a foreign resident at 
the time of sale), the individual will be 
subject to Australian tax on any gain 
arising from the sale. 

Quite clearly, the effect of this 
extension of the original 
announcement is to subject 
Australians who become foreign 
residents to double the usual rate of 
CGT for the period of time they hold 
such CGT assets while they are foreign 
residents.  

According to the Treasurer, the 
rationale for the proposed 
amendments is that “the discount is 
not necessary to attract investment 
from non-residents into these assets, 
which are immobile” (referring to 
assets such as real estate and mining 
assets).  

While the extension of the 
announcement to temporary residents 
does have some logic, it is difficult to 
see why the proposed amendments 
should apply to Australian 
shares/managed funds just because 
an Australian becomes a foreign 
resident. 

An unwelcome surprise for 

repatriating Australians 

Long-term expatriate Australians with 
Australian property holdings who 
return to Australia after May 8, 2012 
will also be partly denied the CGT 
discount even if the relevant property 
holdings are being sold after they 
resume Australian residency.   

Other CGT rules are unaffected 

The amendments are only intended to 
affect the discount percentage applied 
to a discount capital gain. The 
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amendments are not intended to 
affect other rules in the CGT regime, 
such as the application of the main 
residence exemption. 

The Explanatory Material confirms 
that capital losses will continue to be 
offset against capital gains and net 
capital losses may still be carried 
forward. 

Calculating the discount 

percentage 

Assets acquired on or before May 8, 
2012 

For assets acquired prior to May 9, 
2012, and assets acquired after May 8, 
2012 where the residency status of the 
individual owner changes during the 
time the asset is held, the discount 
percentage is reduced to reflect the 
periods the individual was eligible for 
the CGT discount. This is achieved 
generally by pro-rating the discount 
percentage on days basis. 

Individuals who were foreign or 
temporary residents on May 8, 2012, 
can receive the CGT discount for the 
gains of an asset that accrued prior to 
the announcement of the measure. To 
do so, the individual must undertake a 
market valuation of the asset as at 
May 8, 2012 to ascertain the gain 
attributable to that earlier period. 
Individuals who do not undertake a 
market valuation will be ineligible for 
the CGT discount on pre-
announcement gains. 

Individuals who were Australian 
residents on May 8, 2012 do not have 
the option of undertaking a market 
valuation of the asset at this date and 
claiming the CGT discount on gains to 
this date. 

Assets acquired after May 8, 2012 

Generally, where an asset is acquired 
after May 8, 2012 and the individual is 
an Australian resident during the 
entire ownership period, any capital 

gain will continue to be eligible for a 
discount of 50 percent. 

However, if an individual is a foreign 
resident or temporary resident during 
some or all of the discount testing 
period, the amendments will apply to 
calculate the discount percentage by 
denying the concession for the period 
the individual was a foreign resident 
or a temporary resident.  

The formula below is used to calculate 
the discount percentage: 

No. of days during discount testing period 

you were an Australian resident (but not 

a temporary resident) 

     

2 times the No. of days in discount testing 

period 

Discount testing period 

The discount testing period is: 

 if the asset is held by an individual, 

the period from the day the CGT 

asset is acquired by the individual 

ending on the day the CGT event 

happens after May 8, 2012 

 if the asset was held by a trust, the 

period from the day the trustee 

acquired the CGT asset or the day 

the individual last became a 

beneficiary of the trust estate 

(whichever is the later), and ends 

on the day the CGT event happens 

after May 8, 2012. 

Where assets have been subject to 
rollover in the past (e.g., post-CGT 
assets inherited by an individual), the 
special acquisition rules apply to 
determine when those assets were 
acquired for the purposes of 
identifying the start of the discount 
testing period. In such circumstances, 
the individual is treated as having 
acquired the CGT asset when the 
earlier owner of the CGT asset 
acquired it. The individual is also 
treated as having the same residency 

status as that of the earlier owner 
during the relevant period. 

At the end of the day, the bottom line 
is that if you are a foreign resident or a 
temporary resident and you acquired 
an interest in Australia real property 
then for the entire discount testing 
period, the discount percentage for 
any discount capital gain will be zero.  
The entire capital gain will be 
included in your assessable income.  

Australians who depart Australia, 
break residency and choose to 
disregard the CGT event I1 deemed 
disposal will be denied the CGT 
discount concession for the period of 
time in which they hold the affected 
assets and are a foreign resident.  The 
affected assets may include foreign 
assets and Australian equities. 

The takeaway 

The original announcement proposed 
to remove the CGT discount 
concession from Budget Night on May 
8, 2012 for non-resident individuals 
on taxable Australian property, such 
as real estate and mining assets. While 
the Exposure Draft legislation is 
published as part of the Public 
Consultation process (and is not law), 
it is disconcerting that proposed 
amendments extend to both foreign 
and temporary residents and to 
Australians who change their tax 
residence.  

Individuals who were foreign 
residents or temporary residents on 
May 8, 2012 should obtain a market 
valuation of affected assets as of May 
8, 2012. 

Australian residents who became non-
residents (foreign residents) during 
2011-12 (and also after June 30, 2012) 
need to revisit choices they made (or 
are about to make) in their 2011-12 tax 
return under the CGT deemed 
disposal rule.  Advice should be 
sought in the light of the Exposure 
Draft legislation.  
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Australians who became non-
residents prior to July 1, 2011 and 
chose not to have a deemed disposal 
of all of their assets when they became 
a non-resident, should also seek 
advice in relation to the Exposure 
Draft Legislation. 

Those individuals who are adversely 
affected should seriously consider 
making submissions to Treasury 
(submissions close on April 5, 2013) 
and should consult their PwC adviser 
in any case. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Let’s talk 

  

For a deeper discussion of how these issues might affect your business, please contact the following representatives from 

PwC Australia: 
 

Tony Halcrow 
+61 2 8266 7279  
anthony.halcrow@au.pwc.com 

Jim Lijeski  
+61 2 8266 8298 
jim.lijeski@au.pwc.com 

 

 

 
Shane Smailes 
+61 3 8603 6097  
shane.smailes@au.pwc.com 

 
Alana Haiduk  
+61 7 3257 8703 
alana.haiduk@au.pwc.com 

 

 
Maria Ravese 
+61 8 8218 7494  
maria.a.ravese@au.pwc.com 

 
Lisa Hando 
+61 8 9238 5116 
lisa.hando@au.pwc.com 
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