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Australia: Migration Amendment 
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to 457 temporary work visa program 

July 3, 2013 

In brief 

On June 28, 2013, the Australian Department of Immigration and Citizenship’s Migration Amendments 

(Temporary Sponsored Visas) Bill 2013 was passed by Parliament and given Royal Assent. The Bill makes 

several amendments that went into effect on July 1, 2013 to the 457 temporary work visa program. 

Among the many amendments, the Bill introduced enforceable obligations for visa sponsors.  It is crucial 

that users of the 457 visa program understand the impact of these changes, and how to maintain 

compliance with the myriad of requirements while avoiding sanctions and potential fines. 

 

In detail 

The Bill results in various 
amendments to the Migration 
Act 1958 (the Act) and 
Migration Regulations 1994 
(Cth) including:  

 a ‘cap’ on the number of 

positions which may be 

nominated under a business 

sponsorship agreement  

 new labour market testing 

requirements for certain 

nominations  

 amendments to condition 

8107, placing further 

obligations on 457 visa 

holders  

 the introduction of 

enforceable business sponsor 

obligations under the Act  

 inspection powers for the 

Fair Work Ombudsman (and 

its inspectors)  

Changes to business 

sponsorship agreements  

Migration Regulation 2.59 has 
been amended and requires 
business sponsor applicants to 
nominate the number of 
positions expected to be filled 
during the term of the business 
sponsorship agreement ( i.e. 
three years, and the Minister of 
Immigration (Minister) needs to 
be satisfied that the proposed 
number is ‘reasonable’, 
considering the size and nature 
of the business.  

This new sub-clause requires 
former business sponsors to 
provide evidence of meeting and 
complying with the training 
benchmarks that apply to any 

previous sponsorship 
agreements.  

The Bill provides clarification on 
the requirement for a direct 
employment relationship 
between a 457 visa holder and 
their overseas business sponsor.  
Existing sub-clause 
457.223(4)(ba) of Schedule 2 of 
the Migration Regulations 1994 
has been amended to clarify that 
holders of a 457 visa granted on 
the basis of overseas business 
sponsorship are not permitted 
to work for an associated entity 
of that overseas business.  These 
concessions will only be 
available to Australian business 
sponsors.  

All business sponsorship 
applications, including those 
from overseas businesses, must 
now be lodged via the  
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Department of Immigration and 
Citizenship's (DIAC or Department) 
online lodgement facility (as well as 
associated nomination and 457 visa 
applications).  This change is intended 
to provide consistent processing for all 
users of the program, regardless of 
location. 

Genuineness criterion for 

nomination approvals  

A new criteria has also been added to 
sub-regulation 2.70(10) requiring a 
nominated position to be genuinely 
required by the sponsoring business 
to address a skills shortage in 
Australia.  The Explanatory Statement 
issued by the Department indicates 
this criterion will usually be satisfied 
where the requirements of the 
position align with those required for 
the occupation, as defined in the 
Australian New Zealand Standard 
Classification of Occupations 
(ANZSCO).  

Sponsors may be required to justify 
the nominated position in cases where 
there are sufficient discrepancies 
between the position and occupation 
requirements and where the most 
closely aligned occupation is one that 
would be ineligible for the 457 visa 
program.  Further evidence may also 
be requested where the proposed 
salary is inconsistent with and 
significantly lower than the industry 
standards, or the position does not 
appear to fit within the scope and 
nature of the sponsoring business.  

Labour market testing  

It is now also confirmed that labour 
market testing will apply to all 
nominations lodged after July 1, 2013, 
unless one of the following 
exemptions apply:  

 cases of natural disasters which 

have a significant impact on 

individuals and which require a 

government response, where the 

nominated position will provide 

assistance in response to the 

disaster; or 

 the position relates to an 

occupation included in the relevant 

Gazette Notice (to be issued) and 

which requires:  

-  a bachelor degree or higher 

qualification or at least 5 years or 

more of relevant experience 

(unless that qualification or 

experience is in engineering or 

nursing)  

-  a relevant associate degree, 

advanced diploma or diploma 

covered by the Australian 

Qualifications Framework or at 

least 3 years or more of relevant 

experience (unless that 

qualification or experience is in 

engineering or nursing) or 

 it would be inconsistent with any of 

Australia’s international trade 

obligations to require labour 

market testing to be satisfied.  

From a practical perspective, the 
qualifications and skills based 
exemptions listed above should 
include the majority of occupations 
included at Levels 1 and 2 of the 
ANZSCO.  

Labour market testing would however 
still be required by business sponsors 
if there have been redundancies or 
retrenchments within the business in 
the nominated position in the four 
month period prior to lodgement.  
Nominating employers would also be 
required to provide information 
relating to the redundancies or 
retrenchments in those cases.  

If a position is not exempt, it can only 
be approved once the Minister is 
satisfied that there are no suitable 
qualified Australian 
citizen/permanent residents readily 

available to fill the role.  The Minister 
may also seek evidence that there are 
no suitably qualified eligible 
temporary residents readily available.  

The legislation prescribed that where 
labour market testing applies it will be 
a mandatory requirement for 
sponsors to provide evidence of their 
attempts to recruit for the position 
(paid/unpaid advertisements, 
participation in job/careers fairs, 
recruitment agency assistance).  
Sponsors may also provide additional 
supporting evidence such as labour 
market research undertaken in the 
most recent four months, relating to 
the nominated position.  

Condition 8107 – New compliance 

obligations for 457 visa holders  

At time of grant, condition 8107 is 
applied to all primary sponsored 457 
visas on a mandatory basis.  
Currently, condition 8107 requires the 
visa holder to only work in their 
nominated occupation with the 
employer last approved to sponsor 
them, and non compliance with this 
condition can lead to visa cancellation.  

From July 1, this condition has been 
amended to include the following new 
requirements:  

 the visa holder must commence 

work within 90 days of arriving in 

Australia 

 if registration, licensing or 

membership is mandatory for their 

nominated occupation, they must 

obtain this and also maintain 

compliance with any applicable 

registration/licensing/membership 

requirements while their 457 visa 

is valid.  

The existing obligation for 457 visa 
holders to not cease employment for 
more 28 days has also been  
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extended to 90 days  This is more 
beneficial for 457 visa holders who 
need to find new employment or 
depart Australia. Sponsors need to be 
aware of obligations that will continue 
during this period (including the 
obligation to meet repatriation costs if 
requested).  

Amendments to the 8107 condition 
apply to 457 visas granted prior to 
July 1, 2013 which are still in effect.  

Enforceable sponsorship 

obligations  

The Bill has made current sponsorship 
obligations enforceable provisions 
under the Migration Act 1958.  These 
include:  

 paying a market salary rate 

(however described) to the visa 

holder  

 paying prescribed costs to the 

Commonwealth relating to locating 

a former visa holder, and removing 

a former visa holder from Australia  

 paying prescribed costs of the 

departure of a visa holder (or 

former visa holder) from Australia 

 complying with prescribed 

requirements to keep information, 

and provide information to the 

Minister 

 notifying the Department of 

prescribed changes in the 

circumstances of an approved 

sponsor, former approved sponsor, 

a visa holder or a former visa 

holder  

 cooperating with Department of 

Immigration and Fair Work 

Inspectors exercising powers 

granted under the Act (see below) 

 ensuring that a visa holder 

participates in an occupation, 

program or activity nominated by 

an approved sponsor (including by

 preventing the on-hire of a visa 

holder) 

 requiring an approved sponsor or 

former approved sponsor not to 

transfer, charge or recover 

prescribed costs  

 requiring an approved sponsor or 

former approved sponsor to meet 

prescribed training requirements.  

Sponsorship inspection powers 
– Fair Work Ombudsman  

Contingent upon commencement of 
Part 6 of the Regulatory Powers 
(Standard Provisions) Act 2013, 
powers will be granted to the Fair 
Work Inspectors to assist with 
investigations relating to compliance 
with sponsorship obligations.  

Increase to salary 
thresholds/exemptions and fees  

As part of the Department’s annual 
indexing policy, the following have 
also been increased from July 1, 2013:  

 Temporary Skilled Migration 

Income Threshold (TSMIT) – now 

A$53,900 base per annum.  

Market rate salary for an 

occupation must also be equal to or 

above this level for nomination 

approval. 

 salary exemption for 457 English 

language requirements – up to 

A$96,400 per annum base.  

Previous occupational and country 

exemptions have also been 

removed.  

 salary exemption for 457 market 

rate requirements – up to 

A$250,000 per annum base.  

 DIAC nomination application fees 

– increased to A$330 per 

nomination.  

 457 and ENS fees – secondary 

applicant fees introduced from

 July 1, 2013 pursuant to a new 

pricing structure  

(see http://www.immi.gov.au/fees-
charges/visa-pricing-table.htm). 

The takeaway 

The DIAC has indicated that the 
purpose of these reforms is to 
"balance the objective of ensuring 
employment and training 
opportunities for Australian citizens 
and permanent residents with that of 
upholding the rights of non-citizens to 
work in Australia under the 457 visa 
program". 

The occupations requiring labour 
market testing will be defined by the 
Minister via Gazette Notice and it is 
anticipated that most executive level 
positions will be exempt.  For 
businesses requiring offshore skills in 
non-exempt occupations, forward 
planning will be required and longer 
lead in times allowed.  

Of particular importance for sponsors 
is an awareness of the various 
sponsorship obligations that are now 
enforceable under the Migration Act 
1958.  The extension of inspection 
powers to the Fair Work Ombudsman 
will assist the DIAC with enhanced 
monitoring, detection, deterrence and 
enforcement activities. 

Business sponsors and global mobility 
program managers should take this 
opportunity to review their internal 
systems, including record keeping, to 
ensure an ongoing ability to comply 
with the various criteria.  It is also 
recommended that business sponsors 
once again review the various 
obligations in their entirety to ensure 
a full understanding of each 
requirement.  

We will continue to review the 
Department’s Policy on these changes 
as it is released and provide further 
information and clarification as they 
become available. 

 

http://www.immi.gov.au/fees-charges/visa-pricing-table.htm
http://www.immi.gov.au/fees-charges/visa-pricing-table.htm
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Let’s talk   

For a deeper discussion of how these issues might affect your business, please contact the following representatives from 

PwC Australia: 
 

Carter Bovard 
+61 (0)2 8266 1080  
carter.bovard@au.pwc.com 
 

Samantha Norman 
+61 (o)2 8266 2970 
samantha.norman@au.pwc.com 
 

Sarah Pettit 
+61 (0)8 9238 3077  
sarah.pettit@au.pwc.com 

Robert Lu 
+61 (0)2 8266 1365  
robert.a.lu@au.pwc.com 
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Solicitation 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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