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Opinion of Advocate General Geelhoed in the Test Claimants in the Fll Group Litigation
V Commissioners of Inland Revenue (Case C-446/04)

The Test Claimants in the UK Fll GLO are claiming that the UK’s taxation of inter corporate
foreign dividend income from companies resident elsewhere in the EU, as compared with
exemption of UK to UK intercorporate dividend income, is contrary to Articles 43 (freedom of
establishment) or Articles 56 (free movement of capital) and incapable of justification.

In addition, the claimants claim that the now repealed UK Advanced Corporation Tax (ACT)
system and the continuing shadow ACT regime are contrary to Articles 43 or 56, insofar as
dividends from EU non-UK companies cannot constitute Franked Investment Income (“FII”)
capable of reducing the recipient UK resident compan}/’s liability to ACT (on distributions prior
to 6™ April 1999) or shadow ACT (on dividends after 5 n April 1999 for those groups still with
surplus ACT then).

The claimants also contend that the inability to surrender surplus ACT to an EU non-UK
resident subsidiary constitutes a separate breach of Article 43 of the EC Treaty.

Furthermore, the claimants contend that the 1994 to 1999 foreign income dividends (“FID”)
regime, in requiring ACT on a FID to be paid 14 days after the end of the relevant calendar
quarter in which the dividend was paid, and only being repaid when mainstream corporation
tax was due, was a further breach of Articles 43 or 56.

The AG’s opinion is in favour of the claimants on all of the above points.

Only in relation to the claimant’s contention that the Article 57 standstill provision should not
be available in respect of the 1994 FIDs regime did the AG recommend that the ECJ rule
against the claimants.

Moreover, as regards third country portfolio dividends on shareholdings which do not give the
shareholder “lasting and direct links” with the investee company, the AG opined that Article
57 standstill relief would not be available, hence taxation of such dividends would appear to
be in breach of Article 56, albeit potentially capable of justification.

The opinion, if followed in all material respects by the judgment of the Grand Chamber of the
ECJ, for which no date has been set, will have major consequences for the UK government'’s
corporation tax regime. Presumably, further consideration will now be given to extending the
UK to UK inter corporate dividend exemption to dividends received from elsewhere in the EU
and EEA and the position of portfolio third country dividends appears to require particularly
careful consideration.

UK groups who have foreign dividend income from elsewhere in the EU/EEA, particularly
where the full credit is less than the UK rate, and UK groups in the shadow ACT regime
should review their positions and ensure appropriate Taxes Act and if necessary GLO claims
are in place.
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