
 

 

Germany March 2012 

German government suggests 12 tax 
changes in a newly issued concept paper 
 

The German government issued a concept paper (not a Bill) in which it suggests a total 
of 12 tax changes which, in the government's view, will modernise and simplify taxation, 
(corporate taxation in particular) in Germany. The government aims to introduce the 
suggestions in the legislative process in summer 2012. If the suggestions are enacted as 
proposed, they may have a severe impact on companies operating in Germany. The 
proposals are aimed mainly at countering aggressive tax structuring schemes and should 
therefore, as a rule, not be relevant for straight forward real estate investments. Set out 
below is a short summary of the major potential changes and their impact on German 
real estate investments.  

 
Overview of potential changes 

 Group taxation - The government 
plans a simplification for fiscal unities for 
2016 onwards. The government suggests 
abandoning the requirement of a profit 
and loss transfer agreement.  This 
proposal should not have a negative 
impact on most existing real estate 
investment, because the formation of a 
fiscal unity would be simplified. 
Furthermore, the implementation of a tax 
group would no longer automatically 
pierce the corporate veil of the group 
members. In return, the paper suggests 
increasing the minimum shareholding 
requirement from currently 51%. The 
precise quota has not been named yet.  
However, various alternatives are still 
being discussed. 

 Interest expense deductions - The 
paper suggests that interest expense shall 
no longer be tax deductible (at all) if the 
underlying debt was drawn down to 
acquire company shares. The wording is 
vague but it could impact leveraged 
acquisition structures. This limitation 
could, in principle, have an impact on 
real estate transactions which are 
structured as share deals. 

 Losses - The government plans to 
increase tax loss carry backs from 
presently about EUR 500k to EUR 1m. 
However, the carry back would no longer 
be discretionary but mandatory. The 
increase of tax loss carry backs should be 
beneficial for German real estate 
investments.  
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 Mergers and transfer of losses - 
Based on the paper, the transfer of tax 
losses will be disallowed when a 
profitable company is merged 
(retroactively) into a company that has 
tax loss carry forwards. This should, as a 
rule, not have an impact on traditional 
real estate investments but may limit tax 
structuring options in a very limited 
amount of scenarios.  

 Hybrid financing - The government 
plans to deny the 95 % dividend 
exemption for German corporate 
recipients for certain cross-border hybrid 
financing structures that qualify as debt 
in one state (leading to deductible 
expenses) and equity in the other state. 
This restriction would apply to outbound 
investments and have a negative tax 
impact where such hybrid financing 
measures are used.   

 Partnerships - The paper proposes new 
rules for the treatment of cross-border 
investments in partnerships and for 
income and expense allocations. In 
particular, the government aims to 
safeguard German taxation rights for 
payments to non-German partners (such 
as interest from a partner's loan) as 
business income. Furthermore, the 
limited loss usage for limited partners is 
planned to be simplified. This may lead 
to a higher tax burden for real estate 
investments via German partnerships.     

 Structured dividends / securities 
lending - For certain types of securities 
lending, tax law prohibits the deduction 
of lease payments for corporate lessees. 
The government would extend this 
restriction to partnerships which act as 
lessees. Traditional real estate investment 
should not be affected by this proposal.  

 The paper suggests a tightening of the 
recognition of ultimate losses in foreign 
branches, changes in the  rules on the 
limitation of deferred taxation for the 
transfer of assets or businesses out of 
Germany (exit taxation), and various 
matters regarding personal travel and 
accommodation expenses. As real estate 
is immovable, exit taxation rarely applies 
to real estate investments. These new 

rules should therefore only have a limited 
impact on the real estate industry.  

Our View 

 The concept paper comprises new 
government proposals which are planned 
to be introduced in the legislative 
proceedings during the summer of 2012. 
The details of the implementation of the 
proposals in the planned Bill and the 
outcome of the legislative process are still 
uncertain.  

 In principle, the proposals should have 
only a small impact on traditional 
German real estate investments.  

 Inbound investments are expected to be 
affected only by the restriction on interest 
deductions, revised partnership taxation 
and limitations of deferred taxation on 
exit taxation in case of transfer of assets.  

 Outbound investment should in 
particular be affected by hybrid financing 
restrictions and ultimate losses in foreign 
branches.  

 The impact would, however, need to be 
analysed for each investment 
individually.  

 The government plans to introduce a 
legislative bill based on the concept 
paper. If the bill is enacted, the majority 
of the new rules could become effective as 
of 1 January 2013.  
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For more information, please contact your 
local PwC real estate tax service provider 
or one of the contacts below. 
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