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The new RETT exemption rule stipulated in the newly inserted Section 
6a of the German Real Estate Transfer Act (RETTA) applies to reorgani-
sations that are implemented after 31 December 2009.  
 
The new rule provides that RETT will not be charged if: 
 
1. RETT is triggered following a reorganisation which is consistent in 

terms of the German Reorganisation Act or a similar reorganisation 
under the legal regime of a EU member state; and  

2. only one controlling and one or several dependent entities (or sev-
eral depending entities) are involved in the reorganisation.  
 

Pursuant to a new Bill ("UCITS-Bill") proposed by the German govern-
ment, the wording of the law is intended to be amended to clarify that 
partnerships could qualify as a dependent entity. Accordingly, an entity 
shall also be dependent if the controlling entity has held directly or indi-
rectly at least 95% of the capital or the partnership's assets ("Gesell-
schaftsvermögen") in the dependent entity for at least 5 years before the 
merger. This Bill is to the advantage of the taxpayer since it broadens 
the application of the new RETT exemption rule by confirming that it also 
covers partnerships.  
 
 
On 1 December 2010, the finance authorities of the German federal 
states issued a decree on the interpretation of certain terms of the new 
exemption rule. Some issues covered by this decree have been contro-
versially discussed in tax legal literature. Please note, however, that this 
decree is not binding for the fiscal courts but for the tax administration 
only.  
 
 
The decree clarifies that the exemption also applies to a similar reor-
ganisation under the legal regime of an EU member state. According to 
the decree, a similar reorganisation under EU legal regime will in particu-
lar require that the reorganisation is done by way of (partial) universal 
succession (in contrast to a singular succession).  
 
 
An entity is dependent in terms of Sect 6a RETTA if the controlling entity 
has directly or indirectly held at least 95% or more of the capital of the 
dependent entity for at least 5 years prior to the registration of the reor-
ganisation with the applicable register. The decree clarifies that this 
minimum holding period relates only to the dependent entity that partici-
pated in the reorganisation. Hence, the RETT exemption requires an 
explicit commitment from the controlling entity to hold the shares in the 
dependent companies for another five years after the reorganisation, 
even if the underlying property has been sold before the five year period 
has elapsed.  
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In contrast, the sale of shares in a property holding entity situated lower 
down the chain which did not participate in the reorganisation, or of the 
property itself should not jeopardize the RETT exemption. If the depend-
ent entity ceases to exist due to the merger, the minimum holding period 
has to be met only with regard to the surviving dependent entity.  
 
Diverging from earlier statements by the German Ministry of Finance, the 
decree additionally clarifies that partnerships will principally qualify as 
dependent entities. The decree is however silent as to the interpretation 
of the definition of "capital" with regards to partnerships. However, if the 
new UCITS-Bill is enacted as proposed by the government, the 
amended wording of Sect. 6a RETTA will clarify that the participation in 
the partnership's assets is decisive.  
 
 
According to the decree, the controlling entity has to be an “entrepre-
neur” in terms of German VAT in order to qualify as controlling entity. A 
mere holding company that has no business activity in terms of VAT 
should not qualify as a controlling entity, since the holding of shares is 
considered as non-business activity for German VAT purposes. It will 
therefore be important to verify whether the controlling entity qualifies as 
entrepreneur in terms of VAT.  
 
 
In their long awaited decree, the financial authorities of the German fed-
eral states interpret the new RETT exemption rule more extensively than 
the German Ministry of Finance in its first verbal comments. The decree 
constitutes the first substantial views of the tax administrations of the 
German federal states on the new RETT exemption rule of Sect. 6a 
RETTA. Based on this, exempted reorganisations could now in principle 
be included. However, certain issues that are not covered by the decree 
still have to be dealt with on a case by case basis.  
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