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Germany – ECJ judgment on tax exemption for 
expatriates (C-544/11, Petersen and Petersen) 
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On 28 February 2013 the ECJ ruled 
that granting a tax exemption for an 
employee working abroad only in 
cases where the employer domiciles in 
Germany, violates the free movement 
of workers. 
 
Facts 
In order to avoid the problems of a tax 
credit in case of employees working 
abroad in a state with which Germany 
has no double tax treaty, the German 
tax authorities may grant an 
exemption if this is advisable on 
economic grounds, Sec. 34c (5) 
Income Tax Act. According to a decree 
of the Federal Ministry of Finance 
dated 31 October 1983 
("Auslandstätigkeitserlass") such 
exemption is only granted if the 
employee works for a German resident 
employer. In addition, the exemption 
is only granted in the case of certain 
activities abroad, among them 
German public development aid. 
 
The claimant is a Danish citizen 
having his primary domicile in 
Germany. He was sent to Benin to 
work for three years in a development 
aid program for his employer which is 
resident in Denmark. The German tax 
authorities denied the tax exemption, 
since the claimant neither worked for 
a resident employer nor in a German 
public development aid program.  
 
 
 
 

ECJ ruling 
 
The ECJ applied the free movement of 
workers (Art. 45 TFEU) rather than 
the freedom to provide services (Art. 
56 TFEU), as suggested by the 
referring Lower Fiscal Court of 
Rhineland-Palatinate (case 4 K 
2249/08). The German Federal 
Government doubted the applicability 
of the free movement of workers in the 
underlying situation, since the 
claimant worked in a third country 
(Benin). The ECJ stated that, if the 
working contract implies a strong 
relationship to the EU, working in a 
third country is protected by the free 
movement of workers. Concluding 
this, the ECJ noted that not granting a 
tax exemption based on being 
employed by a non-resident EU-
company constitutes a restriction of 
the free movement of workers. 
Although Germany has no treaty on  
the exchange of information with 
Benin, the restriction could not be 
justified by the need to ensure the 
effectiveness of financial supervision, 
since firstly the taxpayer must be 
allowed to provide for suitable 
evidence and secondly the 
“Auslandstätigkeitserlass” itself only 
demands for evidence provided by the 
taxpayer and not for a bilateral 
exchange of information. Concluding 
this, the "Auslandstätigkeitserlass” 
insofar violates EU-Law as it only 
grants a tax exemption, in the case a 
resident employer is involved. 
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