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PE recapture rule (C-48/13)
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Summary

On 17 July 2014, the Grand Chamber of
the CJEU decided the Nordea Bank case.
It held that the Danish rules, pursuant to
which a transfer of a foreign permanent
establishment (hereafter: PE) triggered a
recapture of previously deducted PE
losses went beyond what is necessary to
preserve the balanced allocation of
taxing powers.

Decision

Nordea Bank, a Danish bank, carried out
banking activities in several other Nordic
countries through PEs. To avoid double
taxation of PE profits, the Nordic
Convention provides for relief through
the credit method. As a result, losses
incurred through the foreign PEs were
deductible. As a result of a restructuring,
the PEs were transferred to (foreign)
group companies and this triggered a
recapture of the previously deducted PE
losses. Profits and gains present in the
PEs until the transfer would still be taxed
in Denmark, subject to a tax credit.

The CJEU identified a restriction of the
freedom of establishment, since a
transfer of a domestic PE would not give
rise to a recapture. Judging both
situations (domestic and foreign PEs)
comparable (in both situations, Denmark
would tax their profits), the ECJ
examined whether that restriction could
be justified by the need to preserve the
balanced allocation of taxing powers. The
CJEU examined this justification ground
together with the stated objective of the
Danish rule to prevent tax avoidance,

which would (allegedly) exist where
companies would transfer a previously
loss-making PE to a group company in
another State to realise the profits
outside the Danish taxing sphere.
Interpreting the need to preserve the
balanced allocation of taxing powers as
the need to safeguard the symmetry
between the taxation of profits and the
deduction of losses, the CJEU
explained that this only allowed
Denmark to tax the profits and gains
present in the PE assets and liabilities
that accrued during the period that it
was a PE of the Danish transferring
company. Recapturing, in addition, all
of the previously deducted losses would
go beyond what is necessary to achieve
that objective according to the CJEU.

Way forward

Many EU/EEA Member States have
rules with a similar purport as the
Danish rules. To analyse the impact of
the Nordea Bank decision on those
rules, we recommend you to liaise with
your local PwC contact.


