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Amsterdam Appeals Court decides fiscal
unity cases (C-39/13 – C-41/13)

11 December 2014

Today, the Amsterdam Appeals
Court rendered its decision in three
fiscal unity cases in which it
followed the CJEU’s decisions in
cases C-39/13 – C-41/13 of 12 June
2014. The Appeals Court had
referred the preliminary questions.
PwC assists the taxpayer in the case
C-39/13 (SCA).

Background

The case of SCA concerns a Dutch
parent company that holds shares in
Dutch sub-subsidiaries through two
German intermediate subsidiaries.
The taxpayer had submitted a
request for a fiscal unity between
the Dutch companies, which was
rejected. One of the other two cases
concerns a request for a ‘horizontal
fiscal unity’; between two Dutch
sister companies with a joint EU
parent company.

The CJEU’s June decision

The CJEU decided in June that the
Dutch rules create a restriction of
the freedom of establishment, as
they deprive taxpayers in a cross-
border situation of the choice to
form a fiscal unity. The CJEU
dismissed the argument by the
Dutch Government that the
rejection of the fiscal unity regime
would be necessary to safeguard the
coherence of the Dutch tax system,
as it held that the working of the
Dutch participation exemption
would always prevent losses from
being deducted twice.

Decision by the Dutch Appeals
Court

After the CJEU’s decision, the Dutch
tax inspector had argued (i) that the
Dutch participation would not

prevent the risk of bilateral double
loss deduction and (ii) that the CJEU
had overstated the effects of the
Dutch participation exemption.

The Appeals Court concluded, based
on the CJEU’s decisions in C-39/13
etc. and based on the CJEU’s case-
law, that the need to prevent the risk
of bilateral double loss deduction
could not justify the restriction of free
movement. It did concur with the tax
inspector that the Dutch participation
exemption would not always prevent
losses from possibly being deducted
twice, for instance (i) if the
intermediate subsidiaries would be
liquidated or (ii) if the taxpayer would
write down on loans that it had
granted to the intermediate
subsidiaries.

Based on the principle of
proportionality, however, the Appeals
Court concluded that preventing
these (hypothetical) risks could not
justify the outright rejection of the
fiscal unity as (i) the Dutch legislator
has the possibility to prevent such
double use of losses through specific
measures and (ii) such risks factually
did not materialise in SCA’s case.

The Appeals Court also decided that
the two Dutch sister companies with a
joint EU parent company should have
access to the fiscal unity regime. One
of the Dutch sisters should be
regarded as fiscal unity ‘parent’.

Way forward

In theory, the Dutch tax inspector can
launch an appeal with the Dutch
Supreme Court. We recommend
taxpayers to file fiscal unity requests
if they are in similar situations.
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