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On 3 April 2015, the Dutch Supreme
Court Advocate General Wattel (“AG”)
advised the Dutch Supreme Court to
rule that a Luxembourg SICAV is not
comparable to a Dutch Fiscal
Investment Institution (“FBI”).
Therefore, a SICAV should not be
entitled to a refund of Dutch dividend
withholding tax. Please note that an
advice of the Dutch AG is not binding
for the Dutch Supreme Court.

Facts and circumstances

The Luxembourg SICAV issued
distribution and accumulation shares.
In 2007 and 2008 the SICAV received
Dutch portfolio dividends on which
Dutch dividend withholding tax was
withheld. The SICAV argued that this
levy infringes the free movement of
capital (Article 63 TFEU) as a Dutch FBI
was (effectively) not subject to Dutch
dividend withholding tax in 2007 and
2008.

Opinion Dutch AG

The SICAV brought forward various
arguments that it should be considered
comparable to a Dutch FBI. These were
all rejected by the AG. In view of the
complexity and the number of issues of
this case, it is remarkable that the AG
does not suggest to refer preliminary
questions to the European Court of
Justice.

One of these issues is whether it is
relevant that the distributions of the

10 April 2015

SICAV itself are subject to Dutch
dividend withholding tax. Contrary to
the earlier decision of the court of
appeal, the AG is of the opinion that the
SICAV is not comparable to a Dutch
FBI solely because the distributions of
the SICAV are not subject to Dutch
dividend withholding tax.

A few issues which were not addressed
relate mainly to the distribution
requirement. In case a Dutch FBI with
distribution shares allocates the profits
to its capital account, the distribution
requirement could be met. The opinion
remains silent on the impact hereof.

Way forward

We expect the Dutch Supreme Court to
render a decision in this case before
year end.

In the meantime, we will of course
monitor any relevant developments in
case law and / or possible complaints
to be filed with the European
Commission.


