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Summary

On 3 February, the CJEU Grand Chamber dis-
missed the Commission’s infringement action
regarding the time at which statutory claims for
cross-border loss relief for losses from 1 April
2006 onwards have to demonstrate that the loss
is final.

AG Kokott had opined that the exception for
“final “losses in the Marks-and-Spencer plc
CJEU case should be prospectively abolished.
The CJEU did not agree.

The CJEU decision in more detail

The relevant UK provision s119(4) CTA 2010
requires the cross-border loss to be demonstrat-
ed to be final immediately after the end of the
loss period.

In the Marks-and-Spencer plc case C-446/03,
the UK Supreme Court held that the time at
which cross-border losses arising before 1 April
2006 had to be demonstrated to be final was the
time of the operative group relief claim, which
would almost always be some time after the end
of the loss period.

The Commission argued that the stricter statu-
tory rule for losses from 1 April 2006 onwards
meant that cross-border loss relief would only be
available in two situations and was not propor-
tionate.

First, where the EU /EEA subsidiary was resi-
dent in a country with no loss relief rules (Esto-
nia).

Secondly, where the subsidiary was put into
liquidation before the end of the accounting
period in which the alleged final loss arose.

As regards the first situation, the CJEU referred
to its prior decision in K C-322/11 where no
relief was available for a real estate loss sus-
tained by a Finnish national in France, hence as
there were no local possibilities for loss relief, the
requirement to exhaust all local possibilities of
loss offset could not be met, and so in C-172/13
held that the denial of cross-border loss relief in
such circumstances was accordingly not a breach
of Article 49 TFEU i.e. freedom of establishment.

Regarding the second situation, the CJEU held
that “the Commission has not established the

truth of its assertion that s119(4) CTA 2010
requires the non-resident subsidiary to be
put into liquidation before the end of the
accounting period in which the losses are
sustained in order for its resident parent
company to be able to obtain cross-border
group relief.”

The UK submitted that it is possible for a
resident parent to establish a final loss where
immediately after the end of the accounting
period in which the losses have been sus-
tained, that subsidiary ceased trading and
sold or disposed of all its income producing
assets (paragraph 37).

In addition, the CJEU held that the case law
based relief for losses prior to 1 April 2006
was an adequate remedy “reading down” the
prior UK legislation as necessary.

Comment

This decision will significantly limit claims
for cross-border loss relief for losses from 1
April 2006 to where the foreign subsidiary
has been put into liquidation in the relevant
loss accounting period or (paragraph 18),
where there is evidence of an intention to
wind up a loss-making subsidiary and initia-
tion of the liquidation process soon after the
end of the loss accounting period, or (para-
graph 37) where the trade has ceased an d all
income producing assets have been sold
immediately after the end of the loss ac-
counting period.

This decision should not impact claims for
losses sustained prior to 1 April 2006, which
according to the Supreme Court decision in
the Marks-and-Spencer Plc case can be made
by demonstrating that the loss is “final” at
the time of the relevant group relief claim.


