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Judgement of the ECJ in the ELISA case (C-451/05), French 3% tax on real 
estate held by non-residents infringes the free movement of capital

On 11 October 2007, the ECJ held that the freedom of movement of capital, relevant for real 
estate investments, prevents the automatic application of the 3% Tax to EU entities even where 
there is no exchange of information between France and the other Member State.

France introduced in 1982 a tax called «The 3% Tax », assessed on the fair market value of 
French real estate owned by non-residents directly or through interposed entities. This tax is 
aimed at discouraging French resident individuals to transferring their properties to foreign 
entities, in order to exclude them from the basis of French wealth tax.

This tax is due by non-resident entities located in countries with which France has no exchange 
of information in place. On the other hand, exemptions apply to entities which disclose name 
and residence of their shareholders, as long as said foreign entities are covered by a French 
DTT providing for administrative assistance or non-discrimination.

In the case at stake, the interposed entity [ELISA] was a Luxemburg “Holding 1929” company, 
not covered by the DTT between France and Luxembourg and consequently not subject to any 
administrative assistance. The French tax authorities considered that the 3% tax was due by 
ELISA because they were not able to check the accuracy of information supplied by ELISA 
about its own shareholders.

On the other hand, ELISA claimed that the EU Directive of 19 December 1977 provides for 
mutual assistance between Members States for direct taxes - included wealth tax - and that this 
Directive should prevail over more restrictive DTT provisions. The difficulty however is that the 
Directive stipulates that Member States are not forced to communicate any information beyond 
their own domestic legislation and administrative practice. In this context, the French Supreme 
Court decided to refer the matter to the ECJ. 

The ECJ held that France must first request from any EU interposed entity to produce clear and 
precise evidence of the ownership structure and then collect the 3 % Tax only if and after such 
evidences have not been produced. Thus, the ECJ considers an infringement of the EC Treaty
if an EU entity is presumed to produce erroneous information even though France cannot verify 
at all the accuracy of information supplied. The 3% Tax is considered as a restriction to freedom 
of movement of capital to the extent that the 3% is due in all such circumstances, and not only 
in cases of fraud using purely artificial arrangements. This leads to a reversal of the burden of 
the proof onto the French tax authorities which must be outlined.

The impact of this decision should be limited since situations of non mutual assistance among 
Member States are uncommon. The French authorities will nevertheless have to modify the 3% 
Tax legislation in an EU context. The consequences of this ELISA case for non-EU (“third 
countries”) interposed entities should also be limited since the 3% Tax was introduced in 1982 
and should be covered by the standstill clause of article 57-1 of the EC Treaty.
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