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Opinion of the Advocate General in case C-256/06 (Jäger)

The German Supreme Court referred the question to the ECJ whether it is compatible with the free 
movement of capital (Art. 56 EC) that for German inheritance tax purposes, agricultural land and 
forestry situated in another Member State is valuated at fair market value whereas a special valuation 
exists for such domestic assets resulting, on average in only 10% of fair market value. It further asked 
whether it is compatible with Art. 56 EC that the inheritance of domestic agricultural land and forestry 
benefits from a special tax exemption amount and the tax base is set at only 60 % of the remaining 
value, whereas no special tax exemption amount exists for such assets held abroad and the 
assessment base is set at 100%.

In the case at hand, a French individual inherited agricultural land and forestry located in France as 
well as other assets located in Germany, from his German resident mother. In principle, all domestic 
and foreign assets bequeathed by a German resident are subject to German inheritance tax. 
Provided that a double tax treaty is not applicable, inheritance tax levied by a foreign country on the 
assets situated in that country can generally be credited to the German inheritance tax, to the extent 
German inheritance tax is due on those assets.

The French heir's argument that the mere partial credit of the French inheritance tax led to a double 
taxation violating Art. 293 EC, was not dealt with by Advocate General Mazák, as the German Court 
had not referred this question to the ECJ. The French heir further argued that the inheritance tax on 
the German assets was higher than it had been if the land held abroad had been situated in Germany 
and that this restricts the free movement of capital.

The German government denied such a restriction because the valuation difference would be too 
indirect to have an effect on the purchase decision. It furthermore argued that the effect of the 
provisions in question is an inevitable consequence of the lawful coexistence of national fiscal 
regimes. The Commission recognised a restriction of the free movement of capital insofar as the 
higher inheritance tax is only imposed because a part of the heritage is situated in another Member 
State.

Firstly, the AG affirmed the applicability of the free movement of capital, as inheritance is covered by 
the scope of the free movement of capital Directive. According to ECJ case law, there is a restriction of 
the freedom of free movement of capital where national rules have the effect that the value of an 
inheritance of a resident of one Member State is reduced in cases where the assets are situated in 
another Member State, which taxes the inheritance of those assets. The AG confirmed such a 
restriction in the case at hand, as the provisions in question lead to a lower inheritance compared to a 
pure domestic inheritance.

The AG denied a justification based on Art. 58 EC, as the German provisions were implemented in the 
Inheritance Tax Act after 1993. Furthermore, heirs of domestic assets and heirs of assets situated in 
another Member State are in comparable situations, as the total domestic and foreign inheritance is 
subject to German inheritance tax. The German government's and tax authority's argument that the 
provisions shall protect domestic agricultural and forestry economy was dismissed. Although 
preserving jobs, productivity and preventing the break-up of such businesses may serve as a general 
interest, they do not justify a restriction of the free movement of capital. The coherence argument was 
rejected, as it was not clear how the coherence would be undermined if domestic and foreign 
agricultural land and forestry were subject to uniform criteria, which would have been a less restrictive 
measure. Possible difficulties of a purely administrative nature were rejected with reference to the 
Mutual Assistance Directive and the tax payer being usually obliged to submit relevant information. 
Thus, the AG suggests the ECJ to answer the German Supreme Court that Art. 56 EC precludes the 
German national legislation.

The conclusion of the AG can be equally applied to the German Inheritance Tax rules on inheritance of 
business enterprises and qualifying participations in corporations, where the same distinction between 
domestic and foreign assets is made as is the case at hand.  
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