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AG opinion in the case of Orange European Smallcap Fund NV (C-194/06)

Orange European Smallcap Fund NV (OESF) is a Dutch resident portfolio investment fund, 
subject to the Dutch special corporate income tax regime for such funds. This regime 
provides for (1) taxation of the fund at a rate of 0% and (2) a refund of dividend withholding 
tax (DWT) to the fund with regard to dividends received by the fund. Dutch DWT is levied 
upon distribution of dividends by the fund to its shareholders. In 1997, OESF - whose 
shareholders reside in various (EU and non-EU) countries - received dividends from various 
countries, including Portugal and Germany. These dividends had been subject to foreign 
DWT. OESF claimed a refund of those foreign withholding taxes. The refund was, pursuant to 
Dutch legislation, restricted in two ways. Firstly, no refund of DWT was granted with regard to 
the dividends from Portugal and Germany, on the basis of the non-existence (in 1997) of tax 
treaties between the Netherlands and those countries providing for a right to a credit of 
foreign DWT against Dutch income tax. Secondly, with regard to the dividends from other 
foreign countries, the refund of DWT was reduced in proportion to the participation in OESF 
by shareholders not residing in the Netherlands. OESF claims a full refund of all foreign 
DWT. The case of OESF ended up at the Dutch Supreme Court, which referred the case to
the ECJ for a preliminary ruling.

On 3 July 2007, AG Bot delivered his opinion in this case. With regard to the Portuguese and 
German dividends, the AG points out that the Netherlands tax both domestic and foreign 
dividends at a rate of 0%. Hence, the Netherlands treat ‘Dutch’ dividends on the one hand 
and Portuguese and German dividends on the other hand equally. Consequenlty, the 
disadvantageous taxation of Portuguese/German dividends when compared to Dutch 
dividends is not a result of Dutch taxation, but a consequence of the exercise of taxing rights 
by Portugal/Germany (international juridical double taxation). However, the Netherlands do 
discriminate between Portuguese/German dividends on the one hand and dividends from 
other foreign countries on the other, since it treats dividends from those respective countries 
differently. According to the AG, the decision in the D-case does not apply to this differential 
treatment of dividends from various foreign countries, since (1) the D-case exception to the 
non-discrimination rule should be interpreted strictly and (2) the differential treatment in casu 
is a result of a Dutch domestic tax rule which is not part of a double tax treaty.

Furthermore, the AG finds the reduction of the foreign DWT refund in proportion to the 
participation of non-resident shareholders in a portfolio investment fund contrary to Art. 56 
EC. After all, the participation of non-resident shareholders reduces the total amount of 
foreign DWT which is refunded to OESF. This discrimination is not justified by objective 
differences between resident and non-resident shareholders, since both shareholders are 
taxed by the Netherlands upon distribution of dividends by OESF.

The AG’s analysis is not altered by the the fact that OESF has third country resident 
shareholders. After all, the refund of foreign DWT to OESF is reduced due to the participation 
in OESF by non-resident shareholders, whether residing in third countries or in other (non-
Dutch) EU Member States. Finally, the AG finds it irrelevant whether the foreign DWT 
exceeds the Dutch tax levied on dividends distributed by OESF to its non-resident 
shareholders. The latter level of Dutch taxation would be irrelevant in case OESF’s 
shareholders had all been residents of the Netherlands. Consequently, a portfolio investment 
fund with non-resident shareholders should also obtain a refund of foreign DWT, irrespective 
of the foreign DWT rate.
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