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Judgment in the case FKP Scorpio Konzertproduktionen GmbH, C-290/04

Non-residents are subject to German tax e.g. for German royalty income and income derived through artistic 
and sports performances in Germany. The tax is deducted at source on the gross amount in a range from 0 to 
20 %, without deductions for expenses. The debtor is liable for the withholding. Even if a tax treaty provides for 
a lower or no German tax at all, the tax must be withheld and is subsequently refunded, unless an exemption 
certificate is issued in advance by the tax authorities. There is no withholding and no liability for payments to 
resident creditors. Resident creditors are subject to tax on their net income with the regular tax rate (for 
individuals at that time, the highest progressive tax rate was 53 % on net income) . 

Scorpio, a German resident, arranged concerts in Germany and made payments to a Dutch resident individual 
for providing artistic performances in 1993, without withholding tax from the payments. The Dutch resident had 
not produced an exemption certificate. The tax authorities held Scorpio liable for the withholding tax, amounting 
to 15 % of the remuneration. For previous reporting, see NA no 2006 - 013. 

The ECJ handed down its judgment on October 3, 2006. It started by ascertaining that the obligation to withhold 
tax only on payments to non-resident creditors and the liability for the tax along with this may deter companies 
such as Scorpio, from calling on non-residents to provide services and thus basically constitutes an obstacle to 
the freedom to provide services of Art. 49 EC. However, the obstacle is justified due to the necessity to secure 
the taxation of non-residents and to make sure that the income does not remain completely untaxed. The Court 
pointed out that in the year in question (1993), neither Community law nor the Dutch / German tax treaty 
provided means for Germany to recover taxes in the Netherlands. Moreover, the withholding procedure is a 
proportionate means of ensuring the recovery of tax. This accordingly applies to the liability for non-withheld 
taxes. Both the withholding and the liability for not withheld taxes were thus considered to be in line with the EC 
treaty. 

Further, the Court established that national law can constitute an obstacle to the freedom to provide services if it 
creates additional administrative cost: To subsequently having to claim deduction of expenses that are directly 
economically linked to the German income instead of deducting these immediately, constitutes such obstacle, 
for which the Court did not see any justification. Thus, the service provider must be able to claim such expenses 
already in the withholding procedure. In respect of other expenses, i.e. that do not show a direct link to the 
income, the Court stated that due to lack of information at the ECJ, no comparison between resident and non-
resident service providers could be carried out. If the directly linked expenses (in the sense required in the 
Gerritse judgment, C-234/01) that the service provider reports to the debtor are deducted in the withholding 
procedure, the freedom to provide services does not preclude that further expenses are subsequently taken into 
account in a refund procedure.

The requirement of an exemption certificate in order to benefit from a tax treaty zero rate in Germany is equally 
infringing, as it causes extra administrative costs. Again, the infringement is justified by the necessity to ensure 
the proper functioning of source taxation: A payment debtor should refrain from withholding only if he is certain 
that the service provider satisfies the conditions for an exemption.  

Finally, the Court stated that the service recipient (Scorpio) is protected by Art 49 EC, even though neither he 
nor the service provider moves within the EU. However, it must be tested if the fact that the service provider is a 
non-EU citizen precludes Scorpio to rely on this freedom. Art. 49 EC states that the Council of the EU may 
extend this freedom to non-EU providers that are resident within the EU. The Council has however, not used 
this possibility. Accordingly, the freedom to provide services does not apply where the service provider is not an 
EU-national. 

The judgment raises more questions than answers: It is unclear if a withholding procedure only for payments to 
non-residents is still a justified measure after the Directive 2001/44/EC on mutual assistance for the recovery of 
claims also for direct taxes had to be implemented (June 30, 2002) or where a tax treaty between the Member 
States contains a clause on mutual recovery of claims. It is further not clear what the comparison is here: The 
ECJ seems to compare the taxable income of a resident and a non-resident (i.e. taxation on a gross or net 
basis), leaving aside the actual tax burden. According to previous case law however (see the Bouanich 
judgment, C-265/04), the tax burden is decisive, not only the tax base or taxable income. Seeing that the Dutch 
individual in the present case was liable to tax with a rate of 15 % on the gross amount and that the highest 
progressive tax rate for resident individuals was 53 % on net income in Germany in 1993, it would have been 
helpful if the ECJ had made some kind of statement whether the tax burden of the Dutch individual has to be 
compared with the tax burden of a German resident individual with the same income, in order to see if there is a 
discriminatory treatment.  
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