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The ECJ has today upheld the 30/3/04 
decision of the European Commission not 
to authorise the UK to implement the 
Gibraltar corporate tax previously 
proposed in 2002. 

The 2002 proposal comprised a payroll 
tax of £3k per employee pa, a business 
property occupation tax (BPOT) and a 
£150 or £300 pa registration fee, with 
financial services and utilities paying an 
additional profits related top-up tax. 
Liability to pay payroll tax together with 
BPOT (and top-up tax for financial 
services companies) was to be capped at 
15% of profits. Utility companies would 
pay 35% tax on profits taking payroll tax, 
BPOT and top-up tax together. 

The Commission in their negative 
decision considered that the proposed 
regime was materially selective by virtue 
of Gibraltar companies with only offshore 
operations being exempt from both the 
payroll and BPOT taxes. 

The ECJ agreed. The ECJ overturned the 
General court’s holding that, for there to 
be selectivity, there has to be a derogation 
from a normal tax regime, agreeing with 
Spain that a Member State may introduce 
a tax system which is inherently 
discriminatory by its very structure. 

The test to be applied was whether, under 
a particular legal regime, a national 
measure is such as to favour “certain 
undertakings or the production of certain 
goods” in comparison with others which, 
in the light of the objective pursued by 

that regime, are in a comparable factual 
and legal situation. 

The ECJ reaffirmed that Article 87(1) EC 
(n0w Article 107(1) TFEU) does not 
distinguish between measures of State 
intervention by reference to their causes 
or aims, but defines them in relation to 
their effects and thus independently of 
the techniques used. 

The Commission decision did identify 
the proposed tax regime as the reference 
framework in relation to which offshore 
companies were in fact favoured. 

The ECJ did not consider that the 
effective exemption afforded to offshore 
companies could be regarded as a 
general feature of the proposed Gibraltar 
corporate tax regime. The fact that 
offshore companies were not taxed was 
the inevitable consequence of the fact 
that the bases of assessment are 
specifically designed so that offshore 
companies, which by their very nature 
have no employees and do not occupy 
business premises, have no tax base 
under the bases of assessment adopted 
in the proposed tax reform. 

Accordingly, the fact that offshore 
companies, which constitute a group of 
companies with regard to the bases of 
assessment adopted in the proposed tax 
reform, avoid taxation precisely on 
account of the specific features 
characteristic of that group, gives reason 
to conclude that those companies enjoy 
selective tax advantages. 
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