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Today the ECJ decided that the 
German dividend taxation with 
respect to withholding taxes for non 
resident companies is not in line 
with the free movement of capital.  

According to current German tax 
law dividend payments are subject 
to withholding tax of 26.375% 
irrespective of the recipient's place 
of residence. However whereas 
resident companies who receive 
dividends benefit from a 
participation exemption regime 
which nearly leads to a full refund 
of withholding tax, foreign resident 
recipients who do not benefit from 
the parent subsidiary directive 
could only get a partial reduction 
according to domestic law or an 
underlying Double Tax Treaty 
(except in rare cases where the 
treaty provides for 0% withholding 
tax). The remaining withholding tax 
is final and could only be credited 
against the income tax in the state 
of residence. 

In its decision the ECJ held that this 
different treatment constitutes a 
restriction of the free movement of 
capital. The justification reasons 
brought forward by the German 
government were all dismissed:  

Germany could not argue that the 
remaining withholding tax will be 
credited by the home state as this 
would not fully neutralize the 

higher tax burden. The fact that 
resident shareholders are subject 
to an additional trade tax which 
will not be due for non residents 
was also dismissed, as the 
discrimination on corporate 
income tax cannot be compensated 
with an advantage with respect to 
trade tax, if any. 

The decision has an effect on 
portfolio shareholdings and 
shareholdings which do not benefit 
from the parent subsidiary 
directive held by EU resident 
companies and companies resident 
in Iceland and Norway. 

The judgment implies that 
Germany is obliged to refund the 
withholding tax to foreign 
companies upon application. 
Foreign companies should apply 
for such a refund within the statute 
of limitation. 

Due to the budgetary impact of this 
decision it cannot be excluded that 
the German government will 
amend the participation exemption 
regime by excluding portfolio 
shareholdings from its scope in the 
near future. 
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