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ECJ: Expected extension of Cobelfret case law (C-138/07) to internal situations, and
potentially to third countries.

On 4 June 2009, the ECJ issued an order with respect to the Belgian dividend received
deduction regime (“DRD”) in the joint case C-439/07 and C-499/07 (NV KBC-bank and NV
Beleggen, Risicokapitaal, Beheer).

The Belgian legislation implementing the Council Directive of 23 July 1990 on the common
system of taxation applicable in the case of parent companies and subsidiaries of different
Member States (“Directive”) opted for the option providing that where a Belgian parent
company, by virtue of the association of the parent company with its subsidiary, receives
distributed profits, Belgium shall refrain from taxing such profits. Practically speaking, the
Belgian parent company is entitled to deduct the so called “DRD” from its Belgian
corporate income tax taxable basis, i.e. 95% of the dividend received provided that there is
sufficient taxable profit available. However, when the Belgian parent company does not
dispose of enough profits, or is in a current tax loss position, the deduction is not effective
and the excess DRD is not carried forward to next financial years. This provision is
applicable regardless the origin of the dividends received: EU Member State, Belgium or
third country.

As regards dividends from EU Member States, the ECJ already ruled on 12 February 2009
in the Cobelfret-case (C-138/07, see EUDTG newsletter nr.002) that this Belgian
conditional exemption is not in line with the Directive. The ECJ now confirms its
jurisprudence, the 95% exemption should not depend on the level of profit of the Belgian
parent company.

For Belgian dividends (domestic situation), the ECJ cannot take a position, as such, on the
question referred and therefore lets the national court decide on the specific case.
Nevertheless, it gives the Belgian court a key of interpretation: in case it was the intention
of the Belgian legislator, by referring to the Directive, to have domestic situations treated in
the same way as EU cross-border situations, then both situations should have the same
consequences (extension of Cobelfret case law to domestic situations).

For dividends from third countries, the ECJ states that if dividends from third countries
benefit from a less favourable treatment than dividends from Belgian source, the national
court should assess, taking into account the purpose of the national legislation and the
facts of the case, whether the free movement of capital is applicable, and in the latter
case, whether it precludes this less favourable treatment (taking into account the
comparability assessment and the possible causes of justification).

Finally, as the ECJ considers that a permanent establishment (PE) is not comparable to a
subsidiary, foreign profits derived from these two types of entities should not necessarily
be treated in the same way in the hands of head-office/parent company in order for the
Belgian legislation to comply with the freedom of establishment. A full exemption on the
one hand (profits from PE’s) does not preclude a exemption limited to 95% on the other
hand (dividends from subsidiaries).


