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The Notice of Ways and Means Motion (NWMM)1 released by Canada’s Department of 

Finance on October 24, 2012, revises the rules for taxing offshore investment funds (OIFs).  

 

This Tax memo summarizes:  

 the OIF rules that can apply; and  

 the proposed changes to those rules – including transitional measures for taxpayers who 

voluntarily filed under the previously announced foreign investment entity (FIE) rules, 

which were never enacted.  

 

OIF rules  
The OIF rules2 apply to investments in non-resident entities, such as corporations, 

partnerships and trust funds, if it may be reasonable to conclude that: 

1. the non-resident entity derives its value, directly or indirectly, primarily from portfolio 

investments held by:  

 that entity; or  

 another non-resident entity,  

in shares, indebtedness, commodities, real estate, resource properties and currencies, 

among other things; and 

2. one of the main reasons for the taxpayer’s acquiring, holding or having the investment 

was to derive a benefit from the portfolio investments in such a manner that any tax on 

the income, profits or gains for any year is significantly less than it would have been if 

the taxpayer had earned the income, profits or gains directly.  

 

For #2 above, all circumstances must be considered, including: 

 the nature of the entity, and its terms and conditions; 

 the degree to which tax has been reduced on the income, profits and gains; and 

 the extent to which the entity distributes income, profits and gains. 

 

 

                                                             
1.  Implemented by Bill C-48, Technical Tax Amendments Act, 2012, which received first reading in the House of 

Commons on November 21, 2012. 
2. The OIF rules are contained in draft section 94.1. 
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If the OIF rules apply to an investment, the taxpayer 

will be required to include in income an amount 

generally determined as:  

 
Taxpayer’s 
cost of the 
investment 

x 
Prescribed 

rate 
– 

Income actually received 
from the investment 

(other than capital gains) 

 

The taxpayer’s cost of an investment is increased 

each year by this income inclusion, compounding 

the income inclusion calculation for the following 

year. 

 

PwC observations: Our experience has shown 

that the Canada Revenue Agency (CRA) is auditing 

income earned on foreign investments and Form 

T1135’s of high net worth individuals and their 

holding companies. The CRA’s position seems to be 

that a fund located in a jurisdiction with a low tax 

rate is subject to the OIF deemed income rules. 

 

Proposed changes  
The NWMM includes changes to the OIF rules that:  

 increase the prescribed rate by 2%;  

 extend by three years the statute-barred period 

in which the CRA can reassess a taxpayer in 

respect of OIFs; and  

 clarify that the OIF rules do not apply to a 

discretionary trust or most other family trusts. 

 

As well, the NWMM adds a new provision3 that 

applies to a taxpayer with an interest in a 

commercial offshore trust fund, if either: 

 the taxpayer, together with persons that do not 

deal at arm’s length with the taxpayer, holds 

fixed interests of 10% or more of a class of an 

offshore trust fund; or 

 the taxpayer transferred restricted property 

(generally, common shares issued on an estate 

freeze or similar transaction) to the trust fund.  

 

When these conditions are met, the trust fund is 

deemed to be a controlled foreign affiliate of the 

taxpayer, making it subject to the foreign accrual 

property income rules.  

                                                             

3. The NWMM adds draft section 94.2. 

 

These changes apply to taxation years that end after 

March 4, 2010. 

 

FIE transitional rules 
Some taxpayers voluntarily filed under the 

previously proposed FIE rules, which were never 

enacted. Transitional measures in the NWMM give 

them two ways to deal with amounts they may have 

included in, or deducted from, income in previous 

tax years. 

 

Election for deemed inclusion or 
deduction 
The first choice is to elect (by filing a prescribed 

form containing prescribed information) to have the 

amounts that, in a previous tax return, were: 

 included (as income or taxable capital gains); or 

 deducted (as deductions or allowable capital 

losses),  

deemed to be income inclusions or deductions in the 

year in which the amounts were included or 

deducted by the taxpayer.  

 

Under this option, the taxpayer will be allowed to 

claim a deduction in the first taxation year that ends 

after March 4, 2010, for the total of all amounts 

included in income (net of any deductions or 

allowable capital losses claimed) under the FIE rules 

that exceed the amount that would have been 

required to be included under the Income Tax Act.  

 

Corresponding adjustments will be made to the 

adjusted cost base of the taxpayer’s interest in the 

investment.  

 

This election must be filed by the taxpayer’s filing 

due date for the year in which the NWMM receives 

royal assent.  

 

Request for amendments to tax 
returns 
The second choice is for the taxpayer to request, by 

filing a different prescribed form, amendments to 

the tax returns for the taxation years in which 

amounts were voluntarily included in income. This 
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option is available even if the particular year would 

otherwise be statute-barred.  

 

The deadline for filing this request is 365 days after 

the NWMM receives royal assent.  

 

Form T1135 
Investments in OIFs, along with other investments 

in foreign properties, must be reported on Form 

T1135. 

 

PwC observations: If you are not sure whether 

your T1135 forms have been filed correctly (in 

particular, the location of all foreign assets and the 

income earned on these assets), we recommend 

that the forms be reviewed. If the forms have been 

filed incorrectly, it may be possible to avoid 

penalties by making a voluntary disclosure. 

 

Who should do what 
Any taxpayer that voluntarily filed under the former 

FIE proposals should consider how best to deal with 

past tax returns and be careful to file the 

appropriate election or request on time.  

Taxpayers holding offshore investments should 

review the OIF rules and the proposed amendments 

to determine whether they could apply.  

 

Need more help? 
For help determining the implications of the OIF 

rules, please contact any of the individuals listed 

below. 

PwC contacts 

Calgary Nadja Ibrahim 403 509 7538  nadja.ibrahim@ca.pwc.com 

Edmonton Kent Davison 780 441 6878 kent.davison@ca.pwc.com 

Halifax Dean Landry 902 491 7437 dean.landry@ca.pwc.com 

Hamilton Beth Webel 905 972 4117 beth.webel@ca.pwc.com 

London Kevin Robertson 519 640 7915 kevin.c.robertson@ca.pwc.com 

Mississauga  Jason Safar 905 949 7341 jason.safar@ca.pwc.com 

Montreal Daniel Fortin 514 205 5073 daniel.fortin@ca.pwc.com 

North York 
Bruce Harris1 416 218 1403 bruce.harris@ca.pwc.com 

Kathy Munro 416 218 1491 kathy.m.munro@ca.pwc.com 

Ottawa Brenda Belliveau 613 755 4346 brenda.c.belliveau@ca.pwc.com 

Quebec City Jean-Francois Drouin 418 691 2436 jean-francois.drouin@ca.pwc.com 

Saint John Scott Greer 506 653 9417 scott.a.greer@ca.pwc.com 

St. John's Darrin Talbot 709 724 3646 darrin.g.talbot@ca.pwc.com 

Saskatoon Erick Preciado 306 668 5913 erick.j.preciado@ca.pwc.com 

Toronto Angela Ross 416 218 1541 angela.m.ross@ca.pwc.com 

Vancouver David Khan 604 806 7060 david.e.khan@ca.pwc.com 

Waterloo Mark Walters 519 570 5755 mark.g.walters@ca.pwc.com 

Windsor Giancarlo Di Maio 519 985 8911 giancarlo.dimaio@ca.pwc.com 

Winnipeg Dave Loewen 204 926 2428 dave.loewen@ca.pwc.com 

York Region, Ontario Susan Farina 905 326 5325 susan.farina@ca.pwc.com 

Wilson and Partners LLP2 Elizabeth Johnson1 416 869 2414 elizabeth.j.johnson@ca.pwc.com 

1. Member of PwC's Canadian National Tax Services (see www.pwc.com/ca/cnts).  

2. A law firm affiliated with PwC Canada (see www.wilsonandpartners.ca). 
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