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On February 24, 2012, the Tax Court of Canada (TCC) released its decision in Morguard 
Corporation v. The Queen1—the first Canadian case that addresses the tax treatment of a 
break fee from the perspective of the recipient.   
 
In Morguard, the TCC found that the taxpayer had received the break fee as an integral 
part of, and in the ordinary course of, its regular business operations, which consisted of the 
acquisition of significant positions in public real estate companies. It also found that the 
receipt of the break fee had no linkage to a capital purpose. For these reasons, the break fee 
was found to have been received by the taxpayer on account of income. 
 
The TCC’s decision in Morguard turns heavily on the facts of the case. In particular, the 
TCC repeatedly noted that the taxpayer’s business strategy followed a pattern of bidding for 
and acquiring controlling interests in real estate companies, and that the receipt of break 
fees in different circumstances may result in a different characterization. In doing so, the 
TCC left the door open for taxpayers to distinguish Morguard on the facts and argue for 
capital treatment of break fees in circumstances when the acquisition of securities is not part 
of the ongoing business strategy of the recipient. 
 

Background 
Very generally, a break fee is a payment made by a target corporation in the context of a 
takeover bid to extinguish its contractual relationship with a prospective purchaser and allow 
it to pursue an offer viewed as more advantageous to its shareholders. Although the 
characterization of a break fee, for both the payor and recipient, remains highly fact-specific, 
the case law in recent years has generally supported the deduction of break fees as a general 
business expense.   
 
In BJ Services Company Canada v. The Queen,2 the TCC found that maximizing share 
price was “inextricably interwoven with the business of any company” and that transaction 
costs, including break fees, incurred in the context of a takeover bid should therefore be 
treated as deductible expenses of the target. The tax treatment of break fees from the 
recipient’s point of view, on the other hand, has been uncertain and, until Morguard, had 
not been directly addressed by the courts.   
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The facts 
In the mid-1990s, Morguard decided to fully exit the 
automotive parts and industrial distribution 
products businesses it had been carrying on and sell 
all its automotive and industrial holdings for cash. 
With the proceeds of the sale, Morguard embarked 
on a new business strategy of acquiring ownership 
interests in real estate companies. 
 
In 1998, Morguard acquired almost 20% of the 
common shares of Acanthus Real Estate 
Corporation (Acanthus), a publicly traded company. 
In June 2000, Morguard made an unsolicited 
takeover bid to acquire the remaining shares of 
Acanthus for $8 per share. On June 23, Morguard 
entered into a support agreement with Acanthus 
pursuant to which Morguard raised its bid to 
$8.25 per share and Acanthus agreed to pay a 
$4.7 million break fee if its Board of Directors 
supported a competing bid. 
 
On June 27, an affiliate of the Caisse de Dépôt et 
Placement du Québec (CADIM) made a rival bid for 
Acanthus. This launched a bidding war between 
CADIM and Morguard. On June 30, the Acanthus 
Board accepted CADIM’s most recent bid and paid 
the $4.7 million break fee to Morguard. On July 2, 
Morguard made a bid for $9 per share and entered 
into an amended support agreement, which 
included a $7.7 million break fee. Morguard 
returned the initial $4.7 million break fee at this 
time. On July 18, CADIM submitted a bid for 
$9.30 per share. Morguard decided to terminate its 
bid and sell its Acanthus shares to CADIM. On 
July 21, it sold the shares for $9.40 per share and 
received the $7.7 million break fee. 
 
The Acanthus bid formed part of Morguard’s 
strategy of acquiring real estate companies. This was 
Morguard’s only unsuccessful public takeover bid.  
It was therefore the only time that Morguard 
received a break fee or sold an ownership interest in 
a real estate company. 
 

The taxpayer’s position 
Morguard argued that the break fee was an amount 
received on capital account and that, because the fee 

did not relate to a disposition by it of any property, 
it could not give rise to a taxable capital gain. 
Morguard was therefore of the view that the break 
fee was a non-taxable capital receipt. 
 

The Minister’s position 
The Minister of National Revenue (the Minister) 
argued that the break fee should be included in 
income as ordinary business income. In the 
alternative, the Minister argued that the break fee 
was akin to damages or a compensation award and 
therefore should be included in income pursuant to 
the surrogatum principle, or that it constituted a 
reimbursement of Morguard’s bid expenses 
includible in income under paragraph 12(1)(x) of the 
Income Tax Act (Canada)(the Act). 
 

The TCC’s Decision 
The TCC found that on the facts and evidence of the 
case, the taxpayer negotiated its rights under the 
support agreement and received the break fee as an 
integral part of, and in the ordinary course of, its 
regular commercial activities. The TCC contrasted 
the taxpayer’s case to that of “a white knight sought 
out by a reluctant target in response to an 
unsolicited or hostile bid.” The TCC first examined 
whether the break fee could have been received as a 
windfall (although it is unclear whether that point 
was actually raised by the taxpayer at trial) and 
found that the payment did not meet the seven 
factors established in Cranswick v. The Queen3 
for determining whether an amount was received as 
a windfall. 
 
The TCC then turned to the issue of whether the 
break fee was received on capital or income account. 
On that issue, the TCC, relying on Ikea Ltd. v. The 
Queen,4 found that the receipt of the break fee by 
the taxpayer could not be linked to a capital 
purpose. The break fee was received in the course of 
the taxpayer’s commercial activities and business 
strategy in much the same way as dividends, rent or 
management fees might be received. The TCC 
further noted that by the time of the amendment to 
the support agreement to increase the break fee 

                                                             
3  82 DTC 6073 (FCA). 
4. 98 DTC 6092 (SCC). 
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from $4.7 to $7.7 million, the potential of receiving 
the break fee had become an integral, albeit 
secondary, purpose of the support agreement. 
 
The TCC also referred to the cases of BJ Services 
and International Collin Energy Corporation 
v. The Queen,5 noting that an approach similar to 
that taken by the courts in those cases was 
appropriate for a recipient that is essentially in the 
business of doing acquisitions and takeovers. The 
TCC acknowledged, however, that this analysis may 
not be appropriate for all break fee recipients. 
 
Having found that the break fee was received by the 
taxpayer on income account, the TCC did not find it 
necessary to rule on the merits of the Minister’s 
alternative arguments. However, the TCC made 
comments, which suggest that the Minister may not 
have succeeded in arguing that the break fee was a 
reimbursement, includible in income under 
paragraph 12(1)(x), of the taxpayer’s costs and 
expenses in mounting the bid, or that it was akin to 
damages or a compensation award for the purposes 
of considering the surrogatum principle. 
 

PwC comments 
Morguard’s business strategy of acquiring majority 
positions in public real estate companies appears to 
have tipped the balance in favor of the Minister. The 
fact that the amount of the break fee was negotiated 
upward, as part of the amendments to the support 
agreement, also appears to have influenced the TCC 
in finding that the break fee constituted an income 
receipt. 
 
In Morguard, the TCC was careful to limit its 
findings to the particular facts at hand and, as a 
result, left the door open for taxpayers in receipt of 
break fees to argue capital treatment. However, 
taxpayers that may seek to distinguish Morguard 
on the facts should keep in mind that the break fee 
in that case was received before the 2006 
amendments to the provisions of the Act governing 
eligible capital expenditures and, in particular, 
clause E of the definition of “cumulative eligible 
capital” (CEC) in subsection 14(5). If a break fee is 

                                                             
5.   2002 DTC 2185 (TCC). 

found to have been received on capital account, 
these amended provisions may result in a reduction 
in a taxpayer’s CEC balance or in an income 
inclusion. 
 
The TCC’s decision may be appealed to the Federal 
Court of Appeal. 
 

For more information 
For help understanding what this case means for 
you, please contact any of the following individuals. 
 
Genevieve Lille1 416 869 2456 

genevieve.c.lille@ca.pwc.com 

Sharon Gulliver2, 3 613 755 4372 
sharon.l.gulliver@ca.pwc.com 

Elizabeth Johnson1, 2, 3 416 869 2414 
elizabeth.j.johnson@ca.pwc.com 

Nathalie Goyette1, 3 514 205 5321 
nathalie.goyette@ca.pwc.com 

1. Member of Wilson and Partners LLP, a law firm affiliated with 
PwC Canada (see www.wilsonandpartners.ca). 

2. Member of PwC's Canadian National Tax Services (see 
www.pwc.com/ca/cnts). 

3. Member of PwC’s global Tax Controversy Dispute Resolution 
(TCDR) network (see www.pwc.com/ca/tcdr). 
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