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In brief 

In Transalta Corporation v. The Queen, the Tax Court of Canada (TCC) found that shares issued 

under a performance share unit plan were a deductible corporate expense. The plan gave the employer 

the unusual right to determine, at the end of the service period, both the amount of the award and 

whether any compensation would be paid at all.  

The TCC found that the share plan rules under the Income Tax Act (ITA) that deny a corporate deduction 

require the existence of a legal contract. The TCC allowed a deduction, finding that no agreement existed 

at any time under the Transalta plan and that the issuance of the shares was an outlay or expense. 

The Canada Revenue Agency’s (CRA's) response to the case so far indicates that it will be reviewing any 

similar circumstances to determine whether an agreement to issue shares exists. While the case appears 

to create a planning opportunity, employers must ensure that any plan intended to fall within the 

reasoning of Transalta is, in fact, truly discretionary.  

 

In detail 

In Transalta1, the TCC ruled 

on the deductibility of shares 

issued under a performance-

based share unit plan.  

Although the CRA has 

traditionally held that shares 

issued by an employer under 

such a plan are not a deductible 

expense, the TCC found that no 

agreement to issue shares 

existed under the plan and 

therefore the prohibition against 

                                                             

 

 

 

 
1. 2012 TCC 86. 

an employer deduction in 

paragraph 7(3)(b) of the ITA did 

not apply. (Subsection 7(3) 

denies a deduction when an 

agreement to sell or issue 

securities exists.) 

The facts 

Transalta paid bonuses to some 

of its own and its subsidiaries' 

employees under its 

Performance Share Ownership 

Plan (PSOP) as follows: 

 for 2001 and 2002 – in 

shares 

 for 2003 and 2004 – partly 

in cash and partly in shares  

Transalta deducted all payments 

from its income in these years. 

Not surprisingly, the Minister of 

National Revenue (the Minister) 

disallowed the deductions, 

arguing they were denied by 

paragraph 7(3)(b).  

The PSOP 

The PSOP operated on a three-

year cycle, referred to as a 

‘Compensation Period.’ A new 

Compensation Period began at 

the start of each calendar year. 

At the beginning of each 

Compensation Period, a 

participant would be notified of 

the range of units for which a  
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bonus might become payable at the 

end of the Compensation Period. 

No later than 120 days after the end of 

each Compensation Period, the 

committee that governed the PSOP 

would determine the amount of any 

bonus payable and whether it would 

be paid in cash, shares or a 

combination. All shares issued under 

the PSOP were treasury shares. 

2001 to 2004 

For 2001 to 2004, Transalta paid out 

shares under the PSOP with a fair 

market value of $6,214,288, and 

increased its stated capital by the 

same amount. It also made cash 

payments under the PSOP in the 

amount of $2,073,625.  

Transalta claimed a deduction for 

income tax purposes when these 

payments were made.  

The Minister’s reassessment 

The only issue arising from the 

Minister’s reassessment was whether 

Transalta could deduct the fair market 

value of the shares it issued under the 

PSOP.  

The TCC’s decision 

The TCC framed the issues as follows:  

1. Did Transalta ‘agree’ to issue 

shares with respect to bonuses 

under the PSOP when it issued 

treasury shares to employees?  

2. Does section 7 require a legally 

binding agreement or does it 

include non-contractual 

commitments or undertakings?  

3. If a legally binding agreement is 

necessary to invoke section 7, 

does the payment of bonuses by 

issuing shares amount to a 

unilateral contract?   

4. If section 7 does apply, did 

Transalta make a cash outlay or 

endure a loss of value in assets 

that would entitle it to a 

deduction?  

Issues 1 and 2: Was there an 

agreement? Does section 7 include 

non-contractual agreements? 

The TCC found that the words ‘agree’ 

and ‘agreement’ in subsection 7(3) 

should not be given as broad a 

meaning as that argued by the 

Minister, and should mean something 

more than ‘to consent to or approve 

of’ an allocation.  

Effectively, the TCC ruled that the 

word ‘agreement’ in section 7 has 

basically the same meaning as the 

word ‘contract.’ 

Based on the decision in McAnulty 

v. The Queen2 the CRA has 

traditionally argued – and argued in 

Transalta – that an employer 

‘agrees’ to issue securities the moment 

it commits to allocate certain shares to 

its employees. The TCC in Transalta 

rejected this argument, noting that it 

was not directly relevant to its 

decision because the court in 

McAnulty actually found that a 

legally binding agreement existed.  

The TCC accepted Transalta's position 

that there was no agreement to issue 

shares, and that ‘the PSOP is explicitly 

discretionary and legal rights and 

obligations were not created.’  

Paragraph 4.2 of Transalta’s PSOP, 

dated April 1, 1999, reads as follows:  

                                                             

 

 

 

 
2. 2001 DTC 942, [2002] CTC 2035. 

The Plan does not grant to any 
Participant the right to be or to 
continue to be employed by Transalta 
or any of its subsidiaries. Further, the 
Plan does not grant to any 
Participant the right to receive any 
PSOP Compensation in accordance 
with the Plan. The use of the Plan to 
determine any, or all, of a 
Participant's Compensation is 
entirely at the discretion of the 
Committee. The awarding of a PSOP 
Compensation Range to a Participant 
is a matter to be determined solely in 
the discretion of the Committee. This 
section 4.2 applies notwithstanding 
any other provisions of the Plan.  

Based in part on this unusually broad 

discretion, the TCC found that 

Transalta had succeeded on the first 

and second issues noted above:  

1. there was no agreement to issue 

shares, and  

2. section 7 does require a legally 

binding agreement 

Issue 3: Was there a unilateral 

contract? 

While the TCC’s logic is 

straightforward on the first two issues, 

its treatment of the third issue of 

whether a unilateral contract was 

created is more complex.  

Both the Minister and Transalta relied 

on the Supreme Court of Canada 

decision in Sail Labrador Ltd. v. 

Challenge One (The)3, but the TCC 

in Transalta found that the 

conditions for creation of a unilateral 

contract were not fulfilled.  

Specifically, the TCC noted that a 

unilateral contract requires one party 
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to make a promise in return for the 

performance or forbearance of an act. 

The TCC found that, having been 

informed of their employer's 

intentions, nothing the participants 

could have done or not have done 

could be construed as acceptance of 

an offer to issue shares.  

In this context the TCC's finding 

regarding unpaid remuneration and 

the absolutely discretionary nature of 

the compensation under the PSOP 

become important. To determine 

whether there was an agreement 

under section 7, it would have been 

necessary to find only that the 

employer had no obligation to issue a 

share. In contrast, the TCC's finding 

that the entire bonus payment was a 

matter of discretion for the employer 

was critical to its analysis of the 

unilateral contract issue.  

The TCC found that, until the time the 

employer made the decision to issue 

shares, employees had no right to 

receive anything at all – not cash, 

shares or anything else. Rather, the 

services rendered were 

uncompensated past services that 

were not rendered pursuant to any 

agreement.  

With this finding of fact, the TCC was 

able to dispose of the CRA's unilateral 

contract argument. 

Issue 4: Was there a cash outlay or 

loss of value? 

When considering whether Transalta 

made a cash outlay or endured a loss 

of value in assets that would entitle it 

to a deduction, the TCC found that 

Transalta had reflected, in its stated 

capital account, the fair market value 

of the shares at the time of their 

issuance, and that this amount was 

equal in value to the past services it 

had received in exchange for the 

shares.  

The TCC was therefore satisfied that 

the amount Transalta claimed as a 

deduction was in fact the value of the 

unremunerated past services it had 

received from participants and the 

amount of the expenditure it had 

made on issuing the shares.  

PwC’s observations 

Does Transalta allow a corporate tax 

deduction whenever an employer has 

the discretion under an incentive plan 

to decide whether it will issue shares 

or cash in satisfaction of the award?  

Reliance on this case is likely limited 

to its particular – and admittedly 

unusual – facts. The TCC emphasized 

that the employer in Transalta was 

under no obligation to pay anything; 

the TCC declined to find that a 

unilateral contract existed because of 

the entirely discretionary nature of the 

bonus under the PSOP.  

While the TCC could have simply 

found that, by retaining discretion as 

to how it would settle an award (by 

issuing shares or paying cash), an 

employer does not enter into an 

agreement for the purposes of 

section 7, it did not do so.  

Instead, it found that in the unusual 

circumstances of the case, no 

unilateral contract was created. While 

it seems probable that even a 

unilateral contract to issue shares or 

cash at an employer's discretion 

should escape section 7, the CRA 

would be correct in underlining that 

this was not how the TCC reached its 

decision.  

However, if an employer enters into a 

performance share unit plan that 

contains the same type of discretion as 

in the Transalta PSOP, it would 

presumably be very difficult for the 

CRA to deny a deduction. The 

outcome likely would depend on the 

facts of the arrangement.  

The CRA recently stated that it 

considers Transalta to be confined to 

its facts and that the CRA will be 

looking for better evidence than a 

section 7 agreement, rather than 

taking the position that it applies to 

non-contractual arrangements.  

Employers seeking to implement a 

Transalta-type plan should ensure 

that no aspect of the plan – whether 

plan text, grant instruments or 

communications – creates an 

agreement to issue shares. 
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Let’s talk   

For a deeper discussion of how these tax issues might affect your business, please contact any of the following:  

Jerry Alberton 
+1 (416) 365 2746 
jerry.alberton@ca.pwc.com 

Chris D’Iorio  
+1 (416) 365 2739 
christopher.e.diorio@ca.pwc.com 

 

   

   

 

Tax News Network (TNN) provides subscribers with Canadian and international information, insight and 

analysis to support well-informed tax and business decisions.  

Try it today at www.ca.taxnews.com or 1 866 Tax News (1 866 829 6397). 
  
 

© 2013 PricewaterhouseCoopers LLP, an Ontario limited liability partnership. All rights reserved. 
 
PwC refers to the Canadian member firm, and may sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for 
further details. This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
 

mailto:jerry.alberton@ca.pwc.com
mailto:christopher.e.diorio@ca.pwc.com
http://www.ca.taxnews.com/

