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RULING

THOM, J {IN CHAMBERS): This is an application for 2 stay of an ap
disaliowancs by the Liquidator of proafs of claim filed in the iquidation of Horizon Berk
International Ltd and for J=ave to amend their claim against the Liguidator in proceedings in

peal against the

Bermuda bo include a claim for damages.

BACKGROUND:
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4
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Horizon Bank Intemationat 1td {hereinafier referred o as “Horizon Bank’) is.a company
incomoraied under the laws of Saint Vinceni and the Grenadines.

pmceed‘rhgs in Bermuda against Horizon Bank

in August 2004 the Applicants instituted
dings are siil pending

(hereinafter referred to 25 the Bermuda proceedings). Those procee

in Bai'muda,

On April 20, 2005 the Atiorney-General of Saint Vincant and the Grenadines fled &

pefition far the winding u{: of Horizon Bank.

On Apil 21, 2005 Mr. Marcus Wide was appointed pro isional liquidator of Horizon Bank.

On June 9, 2005 the High Court made a winding up order in relation to Horizon Bank and

appointed Marcus Wide as Liguldator.

On June 30, 2006 the Applicants filed proofs of claim in the liquidation of Horfzon BEIEC_:_ o




(8]

[9]

[0}

- {1

12

Ry letter dated July 18, 2006 the Liquidator nofified the Applicants thiat their proofs of claim

were rejected.

On October 17, 2006 the Applicants filed an appeal against the decision of the Liguidators.,

This appeal is stil panding.

On November 2, 2005 the iguidator commenced anciliary winding up procaedings in

Benmuda.

On December 8, 2005 the Liguidator consented to the Iifting of the automatic stay of
proceedings in relation to the Bermuda proceedings.

On November 10, 2006 the Applicants filed this application in which they sought fousr
refisfs, but on the hearing of the applicaion only the following reliefs were pursued:
(1) An Order that &l proceedings on he Applicant's Appeal before
fhe Court in Saint Vincent and the Grenadines be stayed pending the final
determination of all procsedings befween the parties hereto curmently
pending in Bermuda in the Supreme Court of Bermuda {Commercial

Gourt) Suit No, 257 of 2004 (“the Bermuda proceedings”) inciuding the

final determination of any appeal from any rling or decision of the

Bermuda proceedings.

)  Anorderthalthe Applicants be at liberty fo pursue their claims for
damages In the proceedings pending the Supreme Court of Bermuda, and
civil Jurisdiction Suit No. 257 of 2004 (the Beymuda proceedings™}.

STAY OF THE APPEAL

M
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Leamed Queen's Counsal for the Applicants‘submitted fhat the Court should grent the

relief soughtfor the following reasons: . . 1




(a)  The facts and mafiers underlying the claim in these proceedings and in
the Bermuda proceedings are the same.

(6}  There wil be a full tfal in Bermuda on the issues underlying the propriety

~ claim, ’ _

()  fihe appeal proceeds in Saint Vincent znd the Grenadines there will be a
full trial involving & paralel set of proceedings in Saint Vincent and the
Grenadines on the underlying facts as are being determined in Bermuda.

" {d}  Costs o the parties would be significantly reduced.
{e)  The proceedingsin Bermuda are already at the discovery stage.

114] Leamed Counsel for the Respondent submitted that the relief sought shouid not be

[5]
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grantad for the following reasons:
{8  The refief sought amounts fo a request that the Coust should delegate
jurisdiction over this matisr to the Bermuda Court,
(b)  There was procadural efror In making this application.
{©  The Applicants have no locus stand. |
@ I the relief sought is granted the unsecured credites of Horizon Bank

wobld be prejudiced.
(e}  The appeal can be determinad sooner than the Bermuda proceedings.

().  Procedural Ervor and Delegation
Leamed Counse! for the Respondent submitted that [he Ap |
procedure in seeking relief, The application is made under Sections 395 and 399 of the

Companies Act, while the appropiiate provision Is Rule 4.93 of the United Kingdom
nsolvency Rules 1986 and Part 26.2 (a) of CPR 2000.

plicants had adopted the wrong

Leamed Queen's Counsel for the Applicants refemed the Courl (o Section 9 of the Eastem
Carbbean Supreme Court (St Vincent and e Grenadines) Act Cap. 18, section 5 of the
Application of English Law Act Cap. 8 and Part IV of the Companies Act No. B of 1294 and
submitied thal the U.K. Insolvency Rules 1985 are to be applled [n Saint Vincent and the

Grenadines subject to the provisions of the Companies Act 1994. e
|
‘ ‘ ]
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The Applicanis' application which was filed on Novermber 10, 2006 stated that it is made
under seclions 395 and 399 of the Companies Act and under the inherent jurisdiction of

" the Court. In Halsburys Laws of England 40 Edition Volume 37 in dealing with the grant

of a stay of proceedings the [eamed Authors stated af parégraph 437:

“The court's power to stay proceedings mey he exercised under particular
stafutory provisions, of' tnder the Rules of the Supreme Court or under the Court's
inheren{ jurisdiction, of under one of all of these powsrs, since they are

cumulative, not exclusive, in their operafion.”

Leamed Counsel for the Respondent stated in paregraph 32 of his written submigsions

and | agree with Leamed Counsel that

*Essentially, the Court has inherent jurisdiction to order, where the cireumstances
dictate, that certin procaedings be stayed uniil such time as itis fair and just that
fhay be heard and determined. In fhis regard, the Courf engages in a batance of

fhe respactive prejudice to be suffered by the parties should the stay application

. not be determined in their favour, The fundamental principle to-be observed by

the Court Ini this regard s {o ensure that jusfice is being dong betwaar the paries
in the exercise of its discretion.”

Further under Part 26.9 of CPR 2000 the Court has a discretion fo reclify an error of

procedure where the consequence of fallure to comply with a fule, nractice direction, court

order or direction hes not been specified.

in view of the above | ﬁnﬂ that the submission has no ment. 1 also find that thers is no

ment in the submission that the granting of a stay would emount fo @ delegation of

jurisdiction. | agree with the submission of Leamed Queen's Counsel for the Applicants
that the s'tatuiory winding up schema contemplates that the Court in the exercise of its
supervisary authority may direct that certain matters be dealt with in other jurisdicfions. TFa
stay of procesdings is granted this will not mean that al the end of the Bermuda
proceedings the Court would not have jurisdiction to hear the appeal if the Applicants wish

o pursue their appeal.

{i)  Locus Standi




[20]  Learnsd Counsel for the Respondent submitted that the Applicants have no locus standr

since hey are not creditors of Horizon Bank. Leamed Counsel further submitted that a
person is only a creditor if his claim is accapted by the liquidator or I his claim succesds
before the Court on appeal. Where persons are not creditors then they must have a
relevant interest in the estate and that relevant inferest can only arise Upon recognition as
a credifor, In support of this proposition Leamed Counse! refened ihe Court to the

decision of the Privy Gouncil in Defoitte and Touche AG V. Cheistopher D Johnson and
Another {Cayman Isiands) {1988) UKPC 25 107 June, 1098,

[21] Leamed Queen's Counsel for the Applicants submitted in response fhat the Applicants

have standing pursuant to Section 339 (5) of the Companies Act to appsal against the

rejection of their proofs, this was confirmed by the Liguidator in his lelter of July 18, 2006

'to the Applicants and his affidavit of October 30, 2008. Leamed Counse! refemed the Court

(o the case of Re Capital Project Home Pty 1992) 10 ACLC P 75. Re David Lioyd and
Co, {1877} 6ch. 0. P339 and Mahomed V Morsis [2000] BCLC P 536 and Macpherson's

Law of Company Liguidation 2001 ed, Paragraph 8.87.

'[221 It is sciied faw that when the Court makes & winding up order in relation to a company &
statutory scheme for deafing with the assets of the company comes mto force. The
statutory scheme is oulined in Part IV of the Compenles Act No. 8 of 1884,

[23]  Sechion 388 (5) of fhe Companies Act No. B of 1584 provides that:

by any act or decision of the liquidator that person may

“f any persen is agarieved
& or modify the act or decision

apply to the Court and the Court may confirm revers
- complained of and make such order as it thinks fit.

jo section 168 (5} of ihe UK Insolvericy Act 1086, Section 168{5)

This provision is simitar
in Mahomed V Morsis. Peler

of the UK Insolvency was considered by the Gourt of Appeal
Gibsan L in considering whether the claimants came within the section stated:

- *in general | respectiully agree with the sentence which | have cited from Re Eden
note Ld [1996] 2BCHC p 382 It could not have been the intention of pariiament
that any ouisider to the liquldation, dissatisfied with some act or decision of the
liquidator, cotid attack that act or decision by the special p

rocedure of Section 168 i



(5). Howaver | would accept that someone fike the landlord in Re Hans Place Ltd
(1393) BCLC 768 who is directly afiected by the exercise of & power given
specifically to liquidators, and who would not ofherwise have any right to challenge

the exarcise of [hat power can ufifize 168 (5). It may be that other persons can

properly bring themsefves within the subsection. But fhe mere fact that the got or
proceeds

decision i that of a liquidator fn respect of an asset of the company the
of which would be available for unsecured creditors is not enough, &s can be seen
from the example of the persons denied an opportunity to buy an asset of the
company from the liquidators in Re Edennote Lid [1986] 2 BCLC 389. Nor in my
view is it enough that the persons claiming 10 be aggrieved by the act or decision
of the liquidator in respect of assais of fhe company is @ surefy when his
subrogation rights do not in any way depend on the company being in liguidation.

[24]  In the Deloitie and Touche Case the Privy Councll in considering whather under section
106 (1) of the companies law of the Caymen lslands a debior of 2n insolvent company
ings to remove a liquidator, the Court held that a debtor had no

coltld maintain proceed
in delivering

ocus standi since b had no relevant interest in the relief sought. Lord Millet

the judgment of the Privy Council stated at paragraphs 18-21 88 follows:

*48, fn their Lordship's opinion fwo different kinds of case must be distinguished
when considering fhe question of a parly’s standing o make an application to the
Court The first occurs when the Court is asked to exercise a power conferred on it
by staute. In such a case the Court must examine the staute to ses whether it
identifies the category of persons who may mmake the application, This goes to the
jurisdiction of the Cour, for the Court has no jurisdiction to exercise a statulory
power except on the application of a person qualified by statute 10 make it. The

second is more general. Where the Court s asked to exercise @ slatutory power or
its inherent jurisdiction, It will act only on fhe application of a party with a sufficient
It is a matter of judicial

interest to make K. This is nof a mafier of jurisdiction.
restraint, Orders made by the Court are coercive. Every order of the Court affects

he freedom of action of the: party against whor it is made and sometimes (&8 in
1. It is, therafore, neumbent on the Court

the present case) of other pariies as we
io consider not only whether It has jurisdiction to make the order but whether the.

appiicant is a proper person to invoke the jurisdiction,

40, Where the Court ié asked to exercise a statutory pawel; tharefore, the

applicant must show {hat he is a parson qualified make the application, But this
does not conclude the question, He. must also show that he is @ proper person {0
fiznts submit that he "has

make the application. This does not mean, as the appe
an interest In making the appiication or may be affected by its outcome”. |t means
fhat he has legitimate interest in the refief sought. Thus even fhough the staiute
does hot fimit the category of persons who may make lhe application the Cour{ will

not remove a lquidator of an insolvent company on the zpplication of a

¢ontibutory who is not aiso & credilor....
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“account In the

[26] |

20, The sianding of an applicant cannot therefore be considered separately and
without regard 1o the nature of the refisf for which the application is made, Section
106(1} does nol fimit the category of persons who may make fhe application. The
appeliants, therefore, do not fack 2 statutory quatification to invoke (he section. But
the quesfion remains whether they have 2 legitimate interest in the relief which
they seek. They are not asking the Court to appoint a liquidator o fill @ vacancy.
They are asking the Court fo remove mcumnbent liquidators for cause. The English
cases refied upon by thay appefiants show thal an interest which Is sufficient io
support an application of the former kind may not be sufficient to stipport a0

application of the lafter kind.

51, The company is insolvent. The liguidation is continuing under the supervision
of the Court. The oniy person who could have any legitimate interest of their own

in having the respondents ramo
entilled to partizipate in the ultmaie distribution of the company’s assets, that is to

say the creditors, The respondents are witling and zble to confinue o acl, and the
The appellants are not merely

crediiors have taken no step fo remove them.
sirangers to the liquidalion; their inlerests are adverse to the fiquidation and the

interests of the credifors, in their Lordships' opinion, they have no legifimate
interests iy the identity of the fiquidators, and ave not proper persons fo invoke the
statufory Jurisdiction of the Court to remove fhe incumbent office-holders.”

The same cannot be said about the applicants in these proceedings. The Applicants are

persons who are alleging that they were defrauded of considerable sums of money by the
principals of Horizon Bank and that their money or 2 substantial part of It is heid in an
name of Horlzon Bank in Bermuda. I these circumstances the applicants
by the liquidators { am of the view thaf they are
Sention 399 () of the companies Act and also 2
lnsolvensy Rules 1986. 1 note that this is

proafs of claim having besn rejected
aggrieved persons within the meaning of
creditor within the meaming of Rule 4,83 of fhe
only an appiication to stay the appeal, | agree with the su

the Applicants that the Applicants do have locus standi to seek a stay of the appesl,

(i) Exercise of Djscrefion -

| will deal with the issues raised in subparagraphs (d) and () of Leamned _Cuunsel for the
ng. Both | eamed Queen's Counse! for the

espondent agree thal the grant of a stay of
ider the varous factors in this case.

Respondent submissions under this headi
Applicants and Leamed Cotneet for the R
proceedings is discrelionary. 1 will therefore COnS

These are:

|

ved from office as liquidaiors &re the persons:

bmissions of Leamed Counse) for .




{af  The Respondent in rejecting the Applicants’ proofs of claim gave as his
reasons the matiers he pleaded in his Points of Defence in the Bermuda
proceedings. He stated In his letter of July 18, 2006 as follows:

"2)  The evidence of NECESSATY facts in order to support & claim for
damages for an alieged fraud commitied by Horizon Bank
Infemational | {d have not been submitted and for (he reasons as
disclosed in the Points of Defence fled by Horizon Bank
intemational Lid {in iquidation) in the Supreme Court of Bermuda
(Commercial Court) 2004, No, 257 annexed hereto as Scheduie
A" and

(3  Theevidence of necessary facts in order 10 support & proprietary
trust claim based on equitable principles of constructive tiest and
fracing have not been submitied or made out and is disallowed by
reason of the matfers and facts dislosed in Schedule “A™

annexed hereto”
{(t)  The Claim in Bermuda would procee
these procesdings Is granted.
(¢)  TheBermuda proceedings are at the discovery stage.
{d)  The ciaim in Bermuda and the Appeal would involve substanfially the
same facts and ciroumstances, the same parties and substantially the

same documentation. _

(e)  The hearing of fhe appeat would be a hearing de novo, Bofh Counsel
referred the Court to the case of Re Kentwood Censtrucion Ltd [1960}.

{f  Thecost o both parfies in funding two sets of proceedings K a stay is not
granted and the possihility of funding only one set of proceedings if a stay
is granted, having regard to the points of claim and points of defence in
the Bermuda procaedings and having regard also fo. the fact thaf the
Respandent has idaniified the matters that he has pleaded in his points of
defence as reasons for the rejection of the Applicants' proofs of claim.

(@ Astayof proceedings would bring fhe liquidation process fa & halt, The

~ unsacured creditors would have [0 wall a longer period to receive their

distribution. This #s assuming that if the appeal s heard it would be
detenmined bafore the Bermuda proceedings.

d imespective of whather a stay of

taken into consideration the only factor in favaur of not
granting the stay of proceedings is the possibility that fhe unsecured crediiors may have 1

wait & longer period fo receive their money from Hofizon Bank. | find that the factors In

Favour of the granting of a stay, being the factors staled above al subparagraphs (a), o),

(c), (d), (&) and () far oufweigh this factor,

[27]  When alf of e above factors are




[ FAVE TO PURSUE CLAIM FOR DAMAGES

(28]

[29)

(301

Ledmed Counsel for the Respondent submitied thal the issue in relation to the claim for
damages could be determined on the appeal. Furiher no good reason was given in the
Afiidavit in support of the application on which the discrefion of the court couid be
exercized and if laave is granted the hearing in Bermuda would be further delayed since it
would be necessary o amend the Foints of Claim and the Points of Defence.

Leamed Queen's Counsel for the Applicants submitted that the Bermuda proceedings are
at the discovery stage and if leave Is granted both parties would save fime and expense.
Further the Applicants in the Bermuda proceedings aflege that Horizon Bank knowingly
received the proceads of fraud and énis gives Fise to 2 claim for damages and may be

made out even if Horizon Bank was held not to have participated in the fraud itsell. Having

the damages claim dealt with in the same procsedings 2s the proprietary claim would

avold the res! risk of meonsistent findings.

When a winding up order is made in refation fo a company, no procaadings against the
company can confinue or commence without the leave of the Court. In David Lioyd & Co.
(1877) B Ch. D p. 339 James LJ &t p. 344 explained the effect of similar provisions in the

UK. Companies Act in fhe following manner:- ‘
“These seclions in the Companies Act, and the comesponding legislation with
regard fo bankmpicy, enabling the Cowrt io interiere with actions, were intended,
not for the purpose of harassing, or impeding, or injuring third persons, but for the
purpose of preserving the Imifed assets of the company or bankrupt in the best
way for distribution among all the persons who have ciaims upon them. There
being only & smalf fund or limited fund to be divided among a greet number of
persons, it would be manstrous that one or mare of them should be harassing the
company with actions and incurring costs which would increase fhe claims against
the company snd diminish the assets which ought fo be divided amang all the
creditors. Bot that has really nothing to do with the case of a man who for the
present purpose is fo be considered as enfirely outside the company, who is
merely seeking lo enforce a claim, not agalhst the company, but to his own
properly. The position of a morigagee under such circumstances s to my mind
exacly similar to that of a man who saild, “You the company heve got property
which you have taken from me; you are in possession of my propery by way of
trespass and | want to get it back ggain.” A landland might say, ™You have
property under lease from me; you have broken the covenants of the feass, and |

10

T T T




[31]

the one hand and the inferest of the parly seeking lsave on fhe other

have a right of re-entry in consequence of that breach.” The company ought not,
because i has bacome insolvent or has minded fo wind up its atfairs, fo be placed
in a better position than any other lessee with regard to his lessor.”

The rationale for this as stated in cases such as Re Kentwood Construction Lfd is that
under the stafutory scheme the inconveniance and the expense of lifigation is Bvoidad, it s

expeditious and provides for an orderly process of winding up.

in defermining whether to grant leave fhe Court is required fo perform a balancing

exercise. The Court s required fo consider the interest of the esiate of the company on
hand, The

authorities show that Isave to proceed 15 not granted readily. Leave will not be granied to
& claimant if the proposed action ralses issues which can conveniently be decided in the
winding up and at less expense except where there are special circumstances. in Re

Exchange Securities and Commodifies and Others [1083] BCLC p. 186 1n considering
seofion 231 of the U.K. Companies Act.1948 which s in the same terms as section 356 of

{he Companies Act No. 8 of 1834 the Court stated:
“The Courf in exercising its discretion under Section 231 of the Camnpanies Act
1948 should do what is rigt and Tair in all the circumstances. If the proposed
action for which leave is sought raises issues which can be canveniently decided
in e course of the winding up then, in {he shsence of special circumstances,
permission fo bring the aclon should be refused. There Is 2 positive benefit in
having the issue decided in the figuidation procesdings 25 this should be less
expensive and quicker than an Indapendent course of action, Also, as the
liquidator is obfiged o act pven-handsdly as betwean each class of claimant, the
setlement of claims through the winding up proceadings will normally not catisé
 prejudice o any partioutar class of ctaimant.”

in New Cap Reinsurance v HIH Casualty and General

stated in considering whether to grant leave the court will have rega
the cost to the estale and Ihe risk of inconsistent findings in ofher pending proceedings.

While in Dgilvie-Brant v East (1983 7 ACLR p. 699 the Court stated factors to be

consitlered would include:
*The amount and seriousness of the claim,
and faciual issues involved, and the stage ©
commenced, may have prograssed.”

[2002] 2 BCLC p.228 thg Court
rd to factors such as

the degree of complextty of the legal
which the proceedings, if already

11




[34)

[36]

126]

It is not disputed that the claim in damages can be determined in the winding up
proceedings. What then are the special circumstances in this case for the granting of

leave? The circumstances ae -

()  The Respondentis presently engaged i lifg
in those proceedings the Applicants claim that Horizon Bank is in recaipt of the

ation with the Applicants in Bermuda.

proceeds of fraud.

(p)  The claim for damages is Tinked to the propristary
Bemmuda, If the claims are heard {ogether [t woul
inconsistent findings.

(©)  TheBermuda proceedings are at fhe discovery stage.

{d)  Both parties would save expense and time if the claim in damages is

-claim in the proceedings in
d also avoid the risk of any

heard in the

same aclion as the proprietary claim,
Having regard fo 2l of the circumstances and being mindfut of the purpose of the
a5 stated earfier [ am of the opinion thal it Is right and fair to permit the

automalic stay
aim which is pending it

Applicants fo pursue the claim for damages in the propristary ¢

Bemuda.

The Application is granted. ftis ordered:

(1)  Thatal proceedings on the Applicants’ App
and the Grenadines be stayed pending the fi
betwsen the parﬁes'hereto currently pending in Bermuda in
Bermuda {Commercial Courf) Sul Number 257 of 2004 (Th
proceedings”) including the final determination of any appeal or appeals from any

ruling or decision of the Bermuda proceedings.

eal before the Court in Saint Vinecent
nal determination of all proceedings
the Supreme Court of

(2)  That the Applicants be at fiberty to pursue their claims for damages ln the
proceedings pending in the Supreme Court af Bermuda in Civil Jurisdiction Sult

No. 257 of 2004, ¢

12
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el Thom '
HIGH COURT JUDGE
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