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In November 2005, the Liquidator caused the Bank to commence ancillary winding-up
proceedings in Bermuda designed to increase the efficiency, cost and logistical ease with
which litigation and asset recovery in that jurisdiction could be carried forward. The Supreme
Court of Bermuda, by Order dated November 10, 2005 (a copy of which can be accessed
below at/Appendix 1) appointed Marcus Wide and PricewaterhouseCoopers (Bermuda)
partner Peter C.B. Mitchell, as Joint Provisional Liquidators (“JPLs”) of the Bank in Bermuda.

The application referred to in the Status of File Report posted on this site on April 6, 2006 (to
settle the terms of the order of the interlocutory decision of the Court of February 2005) was
brought on April 26 and 27, 2006. In addition, further applications made by the JPLs and by
Messrs. Walsh and Taal were heard at the same time.

The JPLs application by summons (a copy of which can be accessed below at
sought various terms of relief, including:

e Payment out to the JPLs of funds held in Bermuda Commercial Bank (“BCB”) in
excess of the lowest intermediate balance as found earlier by Kawaley J.;

e An anti-suit injunction to prevent Messrs. Walsh and Taal from joining the Liquidator
or JPLs in their litigation in Toronto, Ontario, Canada; and,

e Case management directions in relation to the prosecution of Messrs. Walsh and Taal’s
proprietary claim to the monies held in HBI’s accounts at BCB in Bermuda.

Messrs. Walsh and Taal’s application by summons (a copy of which can be accessed below at
sought relief including:
e Immediate payment to them of the lowest intermediate balance;
e No payment of any of the funds in Bermuda to the Liquidator; and,
e A direction that there should be a determination of all fraud issues by the Ontario
Courts before their tracing issues could be tried by the Bermuda Court.

On the hearing of the applications, the JPLs relied upon the Affidavit of James Pomeroy.
Messrs. Walsh and Taal relied on the Seventh and Eighth Walsh Affidavits filed earlier in the
interpleader proceedings.
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Facsimile +1 (902) 422 1166
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The Pomeroy Affidavit, based on records then in the JPLs’ hands, deposed that the lowest
intermediate balance figure should be $4,422,863.43 based on the accounts being at their
lowest balance as at August 4, 2003.

Counsel for the JPLs challenged the Seventh and Eighth Walsh Affidavits as disclosing no
evidence in support of their proprietary claim to the funds in the HBI bank accounts. By way
of response, counsel for Messrs. Walsh and Taal represented that they had not seen sufficient
documents and bank records which they required before the issue of the amount of their
proprietary claim could be resolved. Counsel for the JPLs, and on their instructions, offered to
immediately make available to Mr. Walsh and/or his counsel all books and records seized by
the Liquidator as soon as viewing could be arranged.

Counsel for the JPLs argued that, in view of the liquidation proceedings against HBI in St.
Vincent and the ancillary proceedings in Bermuda which had the effect of staying the actions
of all the parties to the interpleader proceedings, other than Messrs. Walsh and Taal who were
no longer relevant, and what remained was the proprietary claim of Messrs. Walsh and Taal as
plaintiffs against the Bank. The Court accepted that this was the case and accordingly made an
order giving case management directions relating to the further prosecution of Messrs. Walsh
and Taal’s claim. A copy of the order can be accessed below.

The issue of an anti-suit injunction and the issue of possible jurisdiction of the Ontario Courts
with respect to any matters in issue in the Bermuda proceeding was suspended pending the
case management order which flowed out of the application (a copy of which can be accessed

below at/Appendix 4).

In summary, the order provided for:

e The proceedings to be reformatted with Messrs. Walsh and Taal as the plaintiffs and
HBI, in Liquidation, as defendant,

e Inspection of HBI’s documents by Messrs. Walsh and Taal within two weeks (which
took place in May 2006),

e The filing of a Statement of Claim by Messrs. Walsh and Taal as Plaintiffs by June 1,
2006 (which took place; a copy of which can be accessed below at,

e Filing of a Defence by HBI by July 1, 2006 (which took place; a copy of which can
be accessed below at[Appendix 6),

e The Plaintiffs to give discovery by the provision of a list of documents and
production of the said documents the Plaintiffs following the close of pleadings,

e A date to be fixed for a further directions hearing following discovery by Messrs.
Walsh and Taal,

e And the other applications in the summonses of Messrs. Walsh and Taal, and HBI
respectively were adjourned to the future directions hearing.

The JPLs served a request for further and better particulars of the Plaintiff’s points of claim
at the same time as they served the Bank’s defence (a copy of the request can be accessed

below at[Appendix 7).
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September 22, 2006 was fixed as the time to return before Kawaley J. for the hearing for
further directions and directions for trial.

Notwithstanding requests for listing and production of documents for inspection and an
answer to the request for particulars, the Plaintiffs failed to take any steps in that regard.

Over the summer months, the Liquidator and his advisors became aware that there were gaps
in BCB account records for accounts held by HBI which might bear on the issue of the lowest
intermediate balance in the accounts for the purposes of calculations of the amount to remain
subject to the interim freeze pending trial. The JPLs requested production of further materials
from BCB which, when reviewed by the Liquidator’s staff and advisors, disclosed that the
lowest balance in the accounts at BCB, upon which the lowest intermediate balance figure
would be calculated, occurred in September 2000. This resulted in a recalculation of the
lowest intermediate balance of $4,246,007.30.

In September, 2006, the JPLs filed an application (a copy of the request can be accessed below
at Appendix 8), returnable the same date as the directions hearing, September 22, 2006,
seeking that an order that unless the Plaintiffs provided discovery and responded to the Bank’s

request for further and better particulars by September 29, 2006, their points of claim should
be struck out.

Messrs. Walsh and Taal filed an application also returnable September 22, 2006 (a copy of the
request can be accessed below at , seeking the following relief; a stay of the
Bermuda proceeding pending an application being made in St. Vincent by Messrs. Walsh and
Taal for “sanctions” against the Liquidator in relation to an alleged conflict of interest; or, in
the alternative that the Plaintiffs be granted leave to file further evidence in relation to the
applications of Messrs. Walsh and Taal, and the JPLs, which had been adjourned on April 27,
2006.

It was the Liquidator’s view that it would cause the estate unnecessary expenses to participate
in a wide reaching multi-party proceeding in Ontario in which the specific issues that were
required to be adjudicated to resolve the interpleader matter in Bermuda would form only a
minor part of the trial. Further, there could be significant delays in making this determination
as the Ontario proceeding was outside the control of the JPLs, in a court to which the
Liquidator had not submitted, and which may not have jurisdiction over the JPLs in any event.

At the hearing, the judge, from the Bench, dismissed the Plaintiffs’ application for a stay of
the proceedings pending resolution of the Plaintiffs’ conflict allegation in St. Vincent. As the
Judge was minded to grant the JPLs the order releasing the monies in excess of the lowest
intermediate balance from the BCB accounts, Messrs. Walsh and Taal’s counsel then made
representations to the effect that Messrs. Walsh and Taal wanted an opportunity to argue that
the amount of monies remaining frozen should not be the lowest intermediate balance
calculated in the second Pomeroy affidavit, $4,246,007.30, but approximately $5.6 million and
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to file further Affidavits (a copy of the affidavit can be accessed at . So as not
to allow further delay, the JPLs agreed, if so ordered, to a payment out to the JPLs of all sums
in excess of $5.6 million without prejudice to their right to argue that the amount of the
remaining subject to the interim freeze ought to be $4,246,007.30. The Court so ordered.

The court directed that the Plaintiffs file a response to the request for further and better
particulars and their list of documents within 28 days of September 22, 2006, and have their
documents available forthwith. The court also granted the plaintiffs leave to file a reply to the
defence within 28 days.

The Court reserved decision on the jurisdictional issues as to whether the fraud issues should
be tried in Ontario and Bermuda, and by written decision of September 27, 2006 found that the
proper forum for trial of all issues relating to the bank was Bermuda. In its ruling, the court
gave a direction that the Plaintiffs file a summons for pre-trial directions within 28 days of
September 27, 2006.

Copies of the ruling dated September 27, 2006 and the orders dated September 22, 2006 and
September 27, 2006, can be accessed below at Appendices 11] respectively).
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. IN THE SUPREME COURT OF BERMUDA
COMPANIES (WINDING-UP)
2005: No. 359

IN THE MATTER OF THE COMPANIES ACT 1981
AND IN THE MATTER OF HORIZON BANK INTERNATIONAL LIMITED

ORDER

UPON the application by Ex Parte Summons dated 8 November 2005 of Marcus A

Wide, the liquidator of Horizon Bank International Limited (“the Liquidator”);

AND UPON READING the affidavits sworn by the Liquidator on 4 November 2005

and 9 November 2005 in support

AND UPON HEARING Counsel for the Liquidator

IT IS HEREBY ORDERED THAT:

55087

Marcus A. Wide, Director PricewatethouseCoopers (WI) Inc, partner i
PricewaterthouseCoopers LLP ( who was appointed Ligquidator of the Company by
order of the High Coutt of Justice of Saint Vincent and the Grenadines in winding-
up proceedings in Saint Vincent and the Grenadines on 9 June 2005), and Peter
C.B. Mitchell, Managing Director of PricewaterhouseCoopers, Dorchester House, 7
Church Street, Hamilton, Bermuda, be appointed joint provisional liquidators of the
Company (“the Joint Provisional Liquidators”) and that any act required or
authorised to be done by a liquidator may be done by either one of the Joint

Provisional Liquidators.

The Joint Provisional Liquidators shall have power to carry out the following

functions namely:

24 to locate, protect, sccure, take possession of, collect and get in all the
property or assets (of whatever nature) located in Bermuda to which the

Company is ot appears to be entitled, such assets and property not to be



2.2

3

24

distributed or parted with by the Joint Provisional Liquidators until further
order except pursuant to the functions and powets hereby contained, and to
review, where necessary, any and all records of Bermuda Commercial Bank

Limited pertaining to the Company;

to locate, protect, secure, take possession of, collect and get in the books,
papers and records of the Company located in Bermuda including the

accounting, statutory records, bank account and bank records;

to investigate the affairs of the Company so far as it is necessary to locate,
protect, secure, take possession of, collect and get in the assets of the

Company located in Bermuda,

to do all such things as may be necessary or expedient for the protection of

the Company’s property or assets located in Bermuda.

3 The Joint Provisional Liquidators do have the following powers without prejudice

to the generality of the powers set forth in paragraphs 2.1 to 2.4 above:

31

3.2

3.3

3.4

55987

to carty on the business of the Company to the extent necessary to settle

claims against the Company;

to investigate the affairs of the Company and obtain such information as is
necessary to locate protect, secure, take possession of, collect and get in the
assets of the Company located in Bermuda or to further a scheme of
arrangement; and for this purpose to apply for orders under s.195 of the
Companies Act 1981;

to continue to operate the existing bank accounts of the Company and to
open and operate new bank accounts (whether within or outside the
jurisdiction) as appropriate and to pay monies into such accounts and

authotise paytments from such accounts:

to incur and pay out of the assets of the Company the normal administrative
expenses of the Company and any other payment which they are empowered
to make pursuant to this Order which are necessary or incidental to the

performance of the Joint Provisional Liquidators’ dutes and functions;
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3.5

3.6

3.7

3.8

3.9

3.10

to terminate, complete, or perfect, any contracts or transactions relating to

the business of the Company;

to brng or defend or intervene in any action or other legal proceedings in
the name and on behalf of the Company including, for the avoidance of
doubt, the giving of any indemnity or cross undertaking in damages as may
be necessary or if so required and including proceedings outside as well as
within the jurisdiction and, in particular, if necessaty proceedings in the High
Coutt of justice Saint Vincent and the Grenadines and the Bahamas;

to do all acts and to execute, in the name and on behalf of the Company all
deeds, receipts or other documents {and for that purpose using, where

necessary, the Company’s seal) pursuant to the powers conferred herein;

to engage and remin and/or employ (whether within or outside the
jurisdiction) any solicitors, counsel, lawyers, accountants, investment
advisors, actuaries, run-off and claims consultants, loss adjusters, surveyors,
and/or other qualified persons to assist them in the performance of their
duties and functions and, in particulat, to prepare such reports as the Joint
Provisional Liquidators may consider necessary to assist in discharging their

dutes as Joint Provisional Liquidators under the law;

to rank and claim in the bankruptey, liquidation ot insolvency of any person
(including but not limited to any body corporate) indebted to the Company
and to receive dividends, and to accede to trust deeds for the creditors of any

such person;

to do all things incidental to the exercise of the foregoing powers.

That no disposition of the Company’s property by or with the authority of the Joint

Provisional Liquidators in either case in the carrying out of their dutes and

functions and the exercise of their powers under this Order shall be avoided by

virtue of the provisions of Section 382 of Saint Vincent and the Grenadines

Companies Act, No. 8 of 1994 or Section 166(1) of the Companies Act 1981.



5  That the application under paragraph 5 of the Ex Parte Summons dated 8
November 2005 seeking orders pursuant to section 195 of the Companies Act 1981
shall be adjourned to a date to be fixed by the Registrar.

6  That the application under paragraph 6 of the Ex Parte Summons dated 8
November 2005 seeking an order that no person shall be entitled to inspect the
Court file in this matter without the leave of the Coutt shall be adjourned to a date
to be fixed by the Registrar.

7 That there be liberty to apply to the Court for such further orders or directions
whether in relation to the exercise of the above powers or otherwise as may appear

to the Joint Provisional Liquidators to be necessary or appropriate.

//‘
Dated this 10th day of November 2005. ‘ /%7

-

HON. DR. MWALEY
PUISNE JUDGE

7
55087 4
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IN THE SUPREME COURT OF BERMUDA
COMPANIES (WINDING-UP)
2005: No. 359
IN THE MATTER OF THE COMPANIES ACT 1981

AND IN THE MATTER OF HORIZON BANK
INTERNATIONAL LIMITED

ORDER

Attride-Stirling & Woloniecki
Crawford House
50 Cedar Avenue
Hamilton HM 11
Attorneys to the Petiioner
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IN THE SUPREME COURT OF BERMUDA

CIVIL JURISDICTION

2004: No: 257
BERMUDA COMMERCIAL BANK LIMITED Plaintiff
HORIZON BANK XN:I?E?{NATIONAL LIMITED First Defendant
| THE BRI’I?;iNIA GROUP Second Defendant
’ FX BRIDGE LTD Third Defendant
FOUR SQUA.Ia{:}lE;I PARTNERS LTD Fourth Defendant

TRANSWORLD MANAGEMEN;?ONSULTANI‘ S CORPORATION
Fifth Defendant
and

INTERNATIONAL MONETARY RESOURCES LTD Sixth Defendant
SLALOMQI!;?TVESTMENTS LTD  Seventh Defendant
ALL;I‘:II WALSH " Eighth Defendant
H:I?Ig TAAL Ninth Defendant
WWIN INTERNZ?I('!IONAL LIMITED Tenth Defendant
INTERNATIONAL CORPORA’?"ESSERVICES LIMITED Eleventh Defendant
MARIJ?(;TEVAN OVIC Twelfth Defendant
MARGAI?JI_:??I' BARRY Thirteenth Defendant

SUMMONS

LET ALL PARTIES concerned attend before one of Her Majesty’s Judges sitting in
Chambers at the Supreme Court, Hamilton in the Islands of Bermuda, on / A day

the 2 D 7 day of ;@F 2 2006 at q fd o’clock in the ‘7—&;4 noon, on the

hearing of an application by HBI, Horizon Bank International Limitéd (“HBI) acting by

its joint provisional liquidators (“the JPLs”) for the following orders:

61879 1




1.

61879

That the following directions be made in relation to the further prosecution of the 8®
and 9% Defendants’ (as notional plaintiffs) proprietary claim to the monies held in

vatious accounts in the name of HBI at the Bermuda Commercial Bank:
1.1  Pleadings shall be exchanged as follows:

1.1.1. The 8% and 9% Defendants shall serve a statement of claim on HBI
. within 28 days of the date of this order;

1.1.2. HBI shall file a defence within 28 days of service on it of the 8% and 9%

Defendants’ statement of claim;

1.1.3. The 8% and 9t Defendants shall file their reply (if any) within 14 days of

service on them of HBI’s defence.

1.2 There shall be discovery by exchange of lists of documents in accordance with
Otrder 24 of the Rules of the Supreme Court; and

1.3 The 8 and 9% Defendants shall issue 2 summons for directions relating to the

trial in accordance with Order 25 of the Rules of the Supreme Court.

That the order dated 3 September 2004 by which all the sumns in the accounts of HBl at
Bermuda Commercial Bank were frozen, shall be varied to allow Bermuda Commercial
Bank to pay the sum in excess of US§4,422,863.43 (“the Excess Monies”) to the JPLs,
and that Bermuda Commercial Bank is directed to pay the Excess Monies to the JPLs
upon their undertaking to this Court that the Excess Monies shall be administered in
the Saint Vincent and Grenadines winding-up proceedings (“the SVG proceedings”) in
accordance with the order of the High Court of Saint Vincent and Grenadines (“the
SVG Court™) dated 10 February 2006 and such other orders as the SVG Court may
make thereafter in the SVG proceedings, provided always that the JPLs acknowledge
that the 10% to 13% Defendants shall have a prima fade right to prove in the SVG

proceedings in the amount found to be due to them by this Court in its ruling dated 7

February 2006




3.

A
Dated the ?’ day of 2006.

This Summons was issued by Attride-Stirling & Woloniecki, of Crawford

That the 8% and 9% Defendants, whether by themselves their servants or agents or
otherwise howsoelver, be permanently restrained from taking any further steps to have
HBI and/or Marcus A. Wide joined as defendants in the proceedings in the Supreme
Court of Justice of Ontario captioned “Alen Wash & Hans Taal v DBM Financial Grozp
Inc., Jerry Prucba, Mark Edwards, William F. Presnail & Daniel O’Connor” Commercial List
No, 04-CL-5414, or otherwise from bringing any other proceedings in the Supreme
Coutt of Justice of Ontario against HBI and/or Marcus A. Wide arising from or in

connection with their proprietaty claim against HBI.

That the 8% affidavit of Allen Walsh sworn on 29 October 2005 and filed herein be
struck out on the grounds that it is itrelevant and/or vexatious and/or prolix and that
the 8 Defendant be order to pay the costs of the JPLs and their advisers occasioned by

the said 8% affidavit on an indemnity basis.

ouse, 50 Cedar

Avenue, Hamilton, Bermuda, Attomneys for the First Defendant.

To:

61879

Conyers Dill & Pearman

Clatendon House

2 Church Street

Attorneys to the 8 and 9 Defendants




IN THE SUPREME COURT OF BERMUDA

CIVIL JURISDICTION
2004: No: 257
L .
BERMUDA COMMERCIAL BANK LIMITED Phaintiff
and ‘
HORIZON BANK INTERNATIONAL LIMITED First
Defendant
and
THE BRITTANIA GROUP Second Defendant
and
FX BRIDGE LTD Third Defendant
and
FOUR SQUARE PARTNERS LTD Fourth Defendant
and
TRANSWORLD MANAGEMENT CONSULTANTS
CORPORATION Fifth Defendant
and
INTERNATIONAL MONETARY RESOURCESLTD
Sixth Defendant
and
SLALOM INVESTMENTS LTD
Seventh Defendant
and
ALLEN WALSH  Eighth Defendant
and
HANS TAAL Ninth Defendant
and
WWIN INTERNATIONAL LIMITED
Tenth Defendant
and
o INTERNATIONAL CORPORATE SERVICES LIMITED
od Eleventh Defendant
) and .
é_': MARIJA STEVANOVIC Twelith Defendant
T o and
MARGARET BARRY
Thirteenth Defendant
SUMMONS

61879

Attride-Surling & Woloniecki
Crawford House
50 Cedar Avenue
Hamilton HM 11
Bermuda
Attorneys for HBI
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IN THE SUPREME COURT OF BERMUDA .
CIVIL JURISDICTION 2004 : NO. 257

BETWEEN:
"BERMUDA COMMERCIAL BANK LIMITED : L
‘ S o - T o : *" Plaintiff
. : . - . And I : ,
HORIZON BANK INTERNATIONAL LIMITED o
' : R ‘ I First Defendant -
- And . : )
BRITTANIA GROUP .
A " Second Defendant
- And o C
FX BRIDGE LIMITED - L
B Third Defendant
o - And . e
FOUR SQUARE PARTNERS INC. -
o ' ' Fourth Defendant
. _ -~ And R : '
TRANSWORLD MANAGEMENT CONSULTANTS CORPORATION R
: ' Fifth Defendant
,  And R S
INTERNATIONAL MONETARY SERVICE INC.
) -Sixth Defendant
And :
SLALOM INVESTMENTS INC.
: o , Seventh Defendant
- And. - - -
ALLEN WALSH
Eighth Defendant
And
HANS TAAL
_— Ninth Defendant
And
WWIN INTERNATIONAL LIMITED
Tenth Defendant
And
INTERNATIONAL CORPORATE SERVICES LIMITED S
S S . Eleventh Defendant
And
MARIJA STEVANOVIC
Twelfth Defendant
" And
MARGARET BARRY
Thirteenth Defendant

SUMMONS




LET ALL PARTIES attend beforc one of Hcr Majesty s Judges s:ttmg in Supreme

‘ Court, in the cny of Hamﬂton, mn the Islands of Bermuda onthe day of 2006 at

o clock in the - orso soon thereaﬁer as Counsel may be heard seeklng the

followmg ordets namely that that:

I That therc be no reiease of any ﬁmds currently frozen at HBI's account at BCB
(the “Frozen Funds”) to the L:qu;dator the Defendant Depositors or those '
.claumng through them until after there has (a) been a trial i in Ontano on the Fraud :

issues (bya mal in Bermuda on thq tracing issues.

2. That there be no determination of the tracing issues in Bermuda until after

determination of the Toronto Fraud issues.

3. Atthetrial of the tracmg issues m Bermuda, there shall be a determmatlon as to

‘ . - whether the lowest mtermediate balance rule (“LIBR”) has any apphcatlon to the

facts of this case.

4. At that trial, if there is a determination that the lowest intermediate balance rule
does apply, then the burden of proof lies upon the Liquidator and the other

depositors to fully account at trial for the disposition of the proceeds of fraud

removed from HBI’s account and to prove that:

&) It is not possible for any trust monies removed from HBI’s
account to return to the account because they were dissipated

or squandered; and

(ii)  That there was no intent for deposits made to HBI's accounts
_ after the date of the lowest intermediate balance to replenish

or restore the missing trust fund.

. 5. The said trial should also determine the issues set out at Appendix | hereto.

.



6. The Toronto action is the natural and appropriate forum in the circumstances for
deciding all fraud issues including the question as to whether HBI and Kevin
Coombes partimpated in the fraud with the Toronto defendants or knowingly

received the proceeds of fraud into HBI’s accounts at BCB.

7. That the sum of US$4,422,863.43 shall be released to the 8" and O defendants

immediately.

i
1

8. That there be an abridgement of time with respect to the service of this summeons.

DATED this day of April 2006

REGISTRAR

To:
Attride-Stirling and Woloniecki
Crawford House

50 Cedar Avenue

Hamilton

HMI11

This Summons was taken ot by Messrs Conyers Dill & Pearman, Clarendon House, 2 Church Street, Harnitton HM 11, Bermuda,
Attomeys for the Eighth and Ninth Defendants whose address for service is the same.

(%]



1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

APPENDIX {

_ -Whether the defendant dep051t0rs and thelr customers ate beneﬁ(:laily
' owned by, or connected thh, the perpetrators of the fraud on Wﬁish and

Taal:

Whether funds deposited thh HBI by the defendant dep031tors can be

‘traced to monies stolen from Walsh and Taal orto other moncy—laundenng

- or illegal activities;

Whether the suspicious transact:ons ;denﬁﬁed in the afﬁdav:ts of ‘Walsh ‘

-relate to the stolen _monies or to other. money«laundenng or lllegal .

aCtIVIUGS

Whether funds deposited with HBI by the I‘lve Deposnors ongmated from

bona fide business transactions with bona fi de custorners of each

defendant;

Whether stolen monies deposited to HBI's accounts at BCB were sent to
other parties or institutions and. were returned either before or after the

date of Lowest Intermediary Balance (“LIB”) to HBI’s accounts at BCB;

Whether Transworld can prove that the loan deposit of $2.1 million dated
March 9, 2004 was received by BCB or not, and whether its claim must be

reduced by that amount;

Whether the defendants can, by evidence heard at trial, rebut- the
presumption that monies stolen by Walsh and Taal continue to be held on

constructive trust for their benefit in HBI’s accounts; and-

Whether Walsh and Taal are entitled to participate in any distribution of

funds cuwrrently on deposit in HBI’s name at BCB.



IN THE SUPREME COURT OF BERMUDA
CIVIL JURISDICTION 2004 : NO. 257
BETWEEN:-
BERMUDA COMMERCIAL BANK LIMITED

\ Plaintiff
And
HORIZON BANK INTERNATIONAL LIMITED
First Defendant
And
BRITTANIA GROUP
Second Defendant
And
FX BRIDGE LIMITED
Third Defendant
And
FOUR SQUARE PARTNERS INC. -
Fourth Defendant
And
TRANSWORLD MANAGEMENT CONSULTANTS
CORPORATION
Fifth Defendant
And
INTERNATIONAL MONETARY SERVICE INC.
Sixth Defendant
And
SLALOM INVESTMENTS INC.
Seventh Defendant
And
ALLEN WALSH
Eighth Defendant
And
HANS TAAL
Ninth Defendant
And

WWIN INTERNATIONAL LIMITED

Proposed Tenth Defendam

And

INTERNATIONAL CORPORATE SERVICES LIMITED

Proposed Eleventh Defendant

And

MARUA STEVANOVIC

Proposed Twelfth Defendant

And

MARGARET BARRY

Proposed Thirteenth Defendant

SUMMONS

Conyers Dill & Pearman
Clarendon House, 2 Church Street
Hamilion, Bermuda
Attorneys for the 8 & 9™ Defendants
Ref: CRL/nm/328388/litdocs. 43388

Ly
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. IN THE SUPREME COURT OF BERMUDA
CIVIL JURISDICTION
2004: No: 257

BERMUDA COMMERCIAL BANK LIMITED Plainuff
HORIZON BANK INTglrill(iI-ATIONAL LIMITED  First Defendant
THE BRIT'I'aX::J IA GROUP Second Defendant
FX BR?II])dGE LTD Third Defendant
FOUR SQUAR]?‘.H;ARTNERS LTD Fourth Defendant
TRANSWORLD MANAGEMEN;I?ONSULTANTS CORPORATION
Fifth Defendant

and
INTERNATIONAL MONETARY RESOURCES L'TD Sixth Defendant
and o
SLALOM INVESTMENTS LTD Seventh Defendant
and
ALLEN WALSH Eighth Defendant
. and
HANS TAAL Ninth Defendant
and
WWIN INTERNATIONAL LIMITED Tenth Defendant
and
INTERNATIONAL CORPORATE SERVICES LIMITED Eleventh Defendant
and
MARIJA STEVANOVIC Twelfth Defendant
and
MARGARET BARRY Thirteenth Defendant
ORDER

UPON THE APPLICATION by summons of the 1% Defendant, Honzon Bank International
Ltd (“HBi . acung by its joint provisional liquidators {“the JPLs™), dated 7 Aprl 2006
AND UPON THE APPLICATION by summons of the 8b and 9% Defendants dated 24®
Aprtd 260

. AND L - iE APPLICATION of HBI made at the hearing on 27 Apul 2006 for these

proceedmg; -~ me transferred o the commercial hist

618887 1



. AND UPON READING the affidavit of Marcus Wide sworn on 28% March 2006 in support
of the HBI summons and the affidavit of R. Bruce 'Srnjth sworn on 20t Aprﬂ 2006 1n support

of the B aﬁd oh Dyefendants’ summons
AND UPON HEARING counsel for HBI and counsel for the 8% and 9% Defendants

AND UPON counsel for HBI undertaking to this Coutrt to permit the 8% and 9% Defendants
and their counsel to inspect all of the documents belonging to HBI in the possession, custody
or power of the JPLs (“HBI’s documents”), provided that this undertaking does not extend to

any third party documents in the possession, custody or power of the JPLs

AND UPON counsel for the 8 and 9% Defendants undertaking that they shall take no further
steps, between the date of this order and the date of the directions hearing to be fixed pursuant
to this order, to have HBI and/or its Liquidator in the Saint Vincent and Grenadines winding-
up and/or the JPLs joined as defendants in the proceedings in the Supreme Court of Justice of
Ontario captioned “ Allen Wash & Hans Taal v DBM Financal Group Inc., Jerry Prucha, Mark
. Edwards, William F. Presnail & Danie! O 'Connor” Commercial List No, 04-CL-5414

THIS COURT DOES HEREBY ORDER as follows:

1. That pursuant to Order 72 rule 5 of the Rules of the Supreme Coutt, these proceedings

shall be and are hereby transferred to the commercial list with the following caption:

“IN THE SUPREME COURT OF BERMUDA (COMMERCIAL COURT)

2004: No: 257
(HALLEN WALSH
(2) HANS TAAL
Plamnaffs
and
C HORIZON BANK INTERNATIONAL LIMITED (IN LIQUIDATION)
Defendant”

2. That the following directions be made in relation to the further prosecution of the 8t and

613852 0

9t Defendants’ claim 1n these proceedings:



. 21 Inspection of HBI’s documents by the 8% and 9t Defendants shall take place within
14 days of the date of this order or such longer period as may be agreed by the
Parties;
22  Pleadings shall be exchanged as follows:

22.1. The 8% and 9% Defendants shall serve a statement of claim on HBI within
/) 28 days of the completion of the 8" and 9% Defendants’ inspection of

HBI's documents;

2272 HBI shall file a defence within 28 days of setvice on it of the 8" and 9t

Defendants’ statement of claim;

23  Within 14 days from the service of HBI’s defence, there shall be discovery by the 8%
and 9% Defendants in accordance with Order 24 of the Rules of the Supreme Court;
and in particular, without limiting the foregoing, there shall be discovery in relation
to the settlement reached by the 8% and 9t Defendants with Extant Management
Ltd and Hamilton Securities Group LLC referred to in paragraph 86 of the 8®

. affidavit of the 8% Defendant sworn on 29 October 2005.

3. That a date shall be fixed by the Registrar for a directions hearing to take place following
discovery by the 8% and 9% Defendants.

4. That the said summonses of HBI and the 8% and 9% Defendants be adjourned to the date
of the said directions hearing at which hearing the Parties may advance such of their

applications by those summonses as they may think fit.

5. That the costs of this application be reserved to the said directions hearning.

Dated the 27 day of Apnl 2006.

HON. IAN R. C. KA) ;
PUISNE JUDG

618882
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IN THE SUPREME COURT OF BERMUDA
CIVIL JURISDICTION
2004: No: 257

BERMUDA COMMERCIAL BANK LIMITED Plaintiff

and .
HORIZON BANK INTERNATIONAL LIMITED Fisst
Defendant
and '
THE BRITTANIA GROUP Second Defendant
and
FX BRIDGE LTD Third Defendant
and
FOUR SQUARE PARTNERS LTD Fourth Defendant
and
TRANSWORLD MANAGEMENT CONSULTANTS
CORPORATION Fifth Defendant
and
INTERNATIONAL MONETARY RESOURCES LTD
Sixth Defendant
and
SLALOM INVESTMENTS LTD
Seventh Defendant
and
ALLEN WALSH  Eighth Defendant
and
HANS TAAL Ninth Defendant
and
WWIN INTERNATIONAL LIMITED
Tenth Defendant
and
INTERNATIONAL CORPORATE SERVICES LIMITED
Eleventh Defendant
and
MARIJA STEVANOVIC Twelfth Defendant
and
MARGARET BARRY
Thirteenth Defendant
ORDER

Attrde-Surling & Wolonsecks
Crawford House
50 Cedar Avenue
Harmslton HM 11
Bermuda
Attorneys for the First Defendant

618882



Appendix 5




IN THE SUPREME COURT OF BERMUDA (COMMERCIAL COURT)

2004 No 257 7- o

* .. BETWEEN.

Tl = {I)ALLEN WALSH
B P R (2)HANSTAAL o
Plainirts

) N - _ and | . : ‘
| 'H'ORIZON B@'TK: H\TERMTIONALLIWTED N -L'\}QUIDA-T'ION);

Défen&aht |

. POINTS OF CLAIM

"1 " These Pomts of Clalm are ﬁled pursuant to an order for dlrectlons dated 27‘}‘ Aprzl 2005 and are

- ﬁled wnhout prEJudxce to the plazn’uffs contennon that if the defendant is not prepared to adm:t o

S ﬁ‘that it pammpated m or xcnowmgly recewed the proceeds of the fraud pracnced on the
. piazntzﬁ”s that ‘éhe proper court for Ihe detennmanon of the fraud issues. 18 the Ontano Supenor
) '~Court of Jusnce Ontanc Canada in ihe proceedmgs wh:ch are a}readv pendmg before that court - ;

relat_mg to_ the unde_rlymg 'fraud._

2. The ?laiﬁtiffs are bu:s'ines's_;-'ne'n énd'im;e's_t"o'fs :who. reside in the City of Ozkville, in the Province

of Onimio,'Canag_ia._ R

Ly

- The defendant -Horizc-)n'B.a.n'k Inierﬁaﬁc}na] Limited (‘.?}_IBI:’_} was inc-brporated in Antigua befqre



it was- contmued to St Vznceni and the Grenadmes and on ]7 May 1999 l;censed to operate as a‘

; .bank nnder the laws of St Vmcent and the Grenadmes

“ . HBl was one of the pnmary cozporate »elncles u‘nhzed by DBM Fma:zczal Group lnc Jerry |
' Prucha, Mark Edwards W 1lham F Presnall Damel O Connor Kevm Coombes and Extant
| _Managernent Lu‘nlteé 10 ﬂefraud the plamnffs of amounts in excess: of US SEO milhon {- :
| Pamculars of the fraud S0 far as zs relevant to *{hese proceedzngo, are’set out belon/ DBM
_Fmanmal Group Inc J erry Prucha Mark Edwards Wllham F Presnaul and Damel O’Conner '
| .-a:re Defendants in an action that is penémg.m the Omarlo Supenor Court of Jusnce Lo

-Comme;cmi LlSi, as No. 04-CL_-,5.¢;4 _(t_hg~“Toxogxo-pe:endants=j). iy-

. Aﬁer the fraud was perpetraied HBI’S regulatory anthonty n Samt Vmcent and The
Grenadlnes ‘the Intemat;ona.l Fmar;mal Semces Authonty (the “IFSA”) appomted Stanley
DeFrenas as Controller of HBI effectwe November 1 1, 20()4 pursuant w0 the IFSA’S statutory S

powers (the “Contz‘ollez ) The Controller was an accoumant resaclent mthat country The

| Comro}lcr S mandate inter aha was to detemnne whether HBl had become msolvent, whether' S

HBI had pamczpated in fraudulent acnvztzes whether 1t was beneﬁcmﬂy owned or controlled by

- the zndw;duals who perpetrated a fraud and to report back to the IF SA on lns ﬁndmgs

. .As aresu t Itof adves'qe ﬁndmgs rnado.on those 1ssuos in the Comxoiler s l{eport of ?ebmary 15

| 2005, the A’{tomev General of the State of qamt Vincent and the Grenadmes preseniecl a - .
pemt:on on the ZO‘h Apnl 2005 the Hmh Conn of Jusnce in that counm for an Order gra.nted
effectwe Apnl 21, 2005 \Ahu:h appomted Marcus A ‘\7» }de of PncewaterhouseCoopers (W I ) .
Inc a resident of Hal;fax Nova Scona 10 be provzsmnal lxquzdator of HBI, On 9*’ June 2005,_ :

that court has ordereo Lhat HBI daall be: compulsorl v wonnd up appomnng Mr Wlde as"



: ‘}‘iquidator‘.s HBI’S ]j@ehs"é-to:g}ﬁé_rate‘és & Bank;ﬁras'fbéeﬁ'révokédz and it hf;is Ceése"d‘ all b'usiﬁéss |
; ;-ppéra'tion-'s. o

7. By Order made m the Supreme Court of Bemuda dated November 10 2005 pursua.nt toa |

' Wmdmg up pe‘auon presen%ed in Bemjuda, , Jomt prov:swnal hqu}dators of HBI were appomted R

'm Bermuda, bemg the sa1d Marcus A Wide of PncewaterhouseCoopers (W I ) Inc. and
-PncewaterhouseCoopers LLP and Peter C. B Mltchell of PncewaﬁerhouseCoopers m Bermuda -
B (the “L1qu1dators”) Mr Wzde is and was resmlent at all tlmes in thf: C}’f}f of Hahfax in the’

Province of Nova Sgona, Caaad_a._ Mr. Mitchell is a_nd -w_as resident at.al] times i, Bermuda.

' In'divi{iﬁals W’hé Con.-t.r'dilec.l' HBi and Perﬁétrated t}ié':’ffraud 7 =

8 HBI was at all matenal ‘ames zhe altcr ego of the Toronto Defendame and /or aItematwely they,

: a}ong wnh Kevm Coombes were sts controlimg a.nd/ or d1rectmg mmds

) Before the appomtment of ihe Liqmdazors of HBI zts semer 0peratmg ofﬁcer was Kevm
: Coombes of N’assau Bahamas (“Coombes”) who was employed as its V:ce»Presﬁem '
Operatmns and was respons;ble for HBI 5 da} to day managcmem and operatzons ‘Mr.

Coombes isa fonner res1dent of Canada and isa c]ose busmf:ss assocnate of the’ Toronto

Defendams.
- 10. Atall relevant timés }jzidr to.the appdinﬁncm of the Controller ahd the Liéuidatcjr;.

(&) HBI’s registered dir‘_ector&s were in the first instance, Daniel O°Connor, William F
Presnail, William Cooper and William Cooper when it :waé ﬁrét mcorporated in

Antigua on 28 April 1995,

1
)
L}



, (5)_'
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(h)

NG

‘ HBE camed on busmese in Torontg, Ontano Canada through ﬁs Iepresentatlve and _

; 'agent remdenz in Toromo Jerry Prucha (“Prucha”) P:rucha is oné of the Toronto o

Defendanis '.

~HBI also carried on business under Coombes’ supervision and managemeat offices ~ *

Jocated in Nassau, Bahamas and in St. Vincent ah@'the,.-Gfenadjﬁesi, EERt

- HBI Coombes and Prucha camed on busmess for HBI under the control and
.dHECUOH of the Toromo Defendants W1111am F, Presna;l (“Presnaﬂ”), Mark

. Edwards (“Edwards ) and Damel O Con.uor {“O Connor’ )
Beﬁeﬁti'a; omershsg'dfﬂél wa_'s:céﬁnoué&,bg?r-:snaﬂ,'-E&wa:ds &nd O*Connor; -

Edwards is an accountafit whd'ﬁ.ctéd‘ Bﬁ'ecﬁﬂé&_asVﬂieréghior.:ﬁnaﬁciﬂ oﬁceratHBI .

and directed and c_o"nﬁ_oﬂed its_ﬁﬂa:'zéiai béok_é,'r’ééords and affairs mthass;stance S

from Coombes -and'__thc: othe_r._Tor-ont'ca"Defenaéhts;' .

B Presnail and O’Conﬁér wér;e tbefoundmg ofﬁcers and di‘réctdrs -of HBI.aﬁd' o

exermsed pnmary controI over a§1 1€s act:vmes and busmess affazrs through the ; '

: achons of Coomhes Edwards and Prucha -

O’Connor supervised and controlled HBI’s investment activities for its own account -

' and for the accounts of HBI's customers and investors;

HBI provided financial services '10 North Azhérﬁcan customers, which included
offshore mvestmem plannmg ﬁnancla] ‘management and securities tradmg

snpenlsed and conducted under the pnmarv dlI‘GChOn and control of Presnall and



(1)

O

g aha Berrnuda Commerc;a} Bank (“BCB“) of Hmlton Bermuda Those accounts

W

O’Cbgpo{;f o e
' Prucha s ro]e as HBI s Toromo ;epresentauve and agent was to offer zts servmes as. a 'f ek
B _- fmanmai adwsor and 1nvestment manager to Cazzadla.n customers 1nterested m

: : 'offshore- ;nvespnentpppomnes. }?ruch_a_ ';md‘Pr_esnaﬂ_ are/Were'bmﬂlers-m-law.ﬂ

_HBI mamtamed ﬁs own call accoums and fixed term deposﬂs in its name wrch inter -

| and deposxts were epera‘{ed and manazed by Coombes for HB} under the con‘coi and

- ‘dxrectzon of Presnaﬂ Edwards a.nciO Connor

. Funher Mr dee ﬁled a report dated May 13 2005 w1th the ngh Court of Jusnce |

cf St Vmcem and Grenadmes wh:ch contams the foilowmg admmqons

: “30 Mr Coombes mdmated when mtemeweé by my counsel and Agent m _
the Bahamas, that while he was aware of the ownershlp and who the -
- Directors were, he took direction on the day to day operation of Horizon
from a Mr. Mark Edwards, a resident of Ontario in Canada, who he beheved
- actedon behalf of Mr Presnall and- M:r 0 Connor also remdents of Ontano

' : Canada

_ 34, Walsh and Tali also xdent;ﬁed and assert that the perpetraiors of the
- fraud are the same as those that have been exermsmg day to day manaﬁement ’

control of Honzon

12, itis ciear from areview of the documents examined to date and the
- informal examination of Mr. Coombes that the bulk of the transactions of -
‘Horizon were executed by him, and that he had knowledge cf a number of

companies controlled by those instructing hin as- 10 ﬁae operanon Of Honzon L
and the cornpames assomated wszh 1ihose persons.. o

S 2L Gmdme Mmds - Based on ﬁm books and records recovereé m both Sz

Vincent and, with the assistance Qf the Bahamian Courts, in the Bahamas,

- afier interviews with Mr. Kevin Coombes, the Vice-President of Operations

who was fully cooperating with the Provisional Liquidator, and the review of _.
the files of International Financial Services Authority, formerly the Offshore
Financial Authority (the “Authority™), there are a number of indications that



- the gmdmg minds of Horszon m the performance of 113 day to day a.ctmues '
for the last number of years, were not the owriers authorized by the Authonty
- norits declared Directors, but persons not disclosed to-the Authority. These :,
" include Mr. Edwards, Mr. Presnail'and Mr..O’ Connor, all residents of -
- *Ontario, Canada. This view is con51s‘£ent with that rcached by Mr Stanley
De Frenas the controlier in h1s rf:port el Lo ;

: V’I"’he conciusmns reached by Mr De Freztas in thc: Coﬂﬁroller ] report on HBI dated

' ‘F ebmar}f 15 2005 wfuch are reieva.ni 10 the qumdator s adm1551ons above are %
e -fol]ows: - |

«6.0 PNANCIAL LINKAGES OF KEVIN COOMBS

”:Whale M_r Coombes cEalms 10 be 1he owner ¢ of HBI, we beheve that he 1s
- only an officer of the bank; based on the apparent effective control bemg

exerted by Mark Edwards, 1 erry Prucha, William Presnail and Daniel- .

 O’Comnor. In addition, it appears, subject to further mvesngatlon that Mr
- _.'Coombes is. connected with 1he foliowmg entities. namely e

. Extam Management Ltd (Baha.mas) Beneﬁma} Owner and Oﬁicer
‘- Boomer Tradmg Company Ltd (Bahamas) Ofﬁcer o
e Aurora Managemem Ltd (Bahamas) Ofﬁcer

7. O ROLES OF MARK EDWARDS JERRY PRUCHA WILLIAM

PRESNAIL AI\D DANIEL O CONNOR IN HBI TRANSACTIONS

' 7 1 These genﬂemen are purported to be agen‘{s of HBI but it appears that S
" 'Mr. Kevin Coombes réceives and execute directives from them. Accorchng R
1o availabie information, subject to further testing, Mr. Mark Edwards isan’
. " .accountant responsible for internal and external reporting 1o different -
- stakeholders while the others are responsible for marketing the HBI's - o
;- products and services as well as indirect administrative (pohcy) matters In L
_ other words they ceﬁectzvely fom;ed a quasi board of dzrectors R

11T The bank wtilizes an accoummg package 10 track aIE acceun{mg o
_ wransactions and 1o facilitate internal and external reports for all stakeho!dcrs.- .
During our preliminary review; it appears that there is one person, Ms. Ynisc

Hanna, in the Bahamas, responsible for all data entries. The accounting

function is superwsed by Mr. Mark Edwards; believed to be 2 designated

accountant with prior high-level expenence at KPMG and Deloitte & Touche
at thelr Toronto, Ontario, Canada offices. AN



\ Court of Jusnce of St Vmcem and the Grenadmes That report contams the o S

©)

;‘4 0 OWNERSHIP OF THE BANK

o 4. 1 While we made progress in determmmg the beneﬁcxal owner of (HBI)
- ..suchlike determination is inconclusive due to the lack of a paper trail and

unwillingness of the main players to divulge information for their own-

- particular reasons. - Discussions with Mr, Coombes and the HBI’s Canad1an '
_ agents suggest to us that ovmershlp effective control and knowledge of the -
. affairs are within the collective domam of t.he smd Canadlan agents orata
BN m1n1mum two ofthem SR s o

-' Mr W1de sxgned anether Report daied October 6 2005 and ﬁled it w;th the Hlohf' '

' 'rfollomng admzsswn agaansi mterest L '

| “‘2 Gmdmg Mmd

B My review has conﬁrmed my prehmmarv vsew that the gulcimg mmds of
~ "~ Horizon int the’ perfozmance of its day to day activities for the last mimber of
- -years were not'only the-owners authorized by the Authority-and 1ts Declared
-+ Directors and Officers, but persons not disclosed to the Authority. These
- include Mr, Edwards, Mr Presnaﬂ and Mr 0 Connor all re51dents of
.t Ontano Canada” ) - el U g

' :;‘ _ ‘T'he St Vzncent L1qmdator aiso S1gned anci swore an aﬁidavrc daied November 8,
h 2005 in an Ontano apphcatzon brought by hlm n the matter of HBI whn:h contains
E the fol]owmg admzssxons agamsi mterest |

%19, Based on ihfdrination containied in the Comipany’s Books and Records:
.- and as specifically set out in the Letter of Request, several individuals '

resident in Omntario played key roles with respect to the COmpanv mcludmg -
William Presnail, Mark Edwards, Daniel O’ Connor and Jerry Prucha (the
“Additional Directing Minds™).. Based on my investigation fo date and as set

“ out in the Letter of Request, the Addltlonal Directing Minds collectively
- gnd/or individually provided primary instructions 1o Kevm Coombes, the

Vice-President of Operations for the Company, and were indrvidually and

* collectively instrumenta] in the day o day operations of the Company:. 1t
also appears that the Additional Directing Minds may possess .
- documentation, books, records, property, assets and/or other mformatmn
: pertammg 10 the Compamf '



11

12

B xts busmess of pmwdmg ﬁnanczai advzce and semoes for offshore mvestments made by 1ts R

: Tﬁe' Fraudulent Ioi’esinﬁént S'trlic't:ﬁrer-;"':‘j--_ o

In March 199’? the piamtlffs Were mtroduced to Prucha "who 1dent1ﬁed hlmself as the Toronto . o

‘ , agent and representanve for HBE and asa prmmpal of DBM Fmanc;ai Group Inc (“DBM”)

At all re}evant tlmes DBM was a company 1ncorpora‘£ed unéer the }8ws of Ontano, operatmg

| 'chents from 1ts off ces located in the Greater Toronto Area i Markham, Ontano DBM and

13.T

rucha 8 ac‘imtxes for DBM were controlled azad éirected at aI] re]evant hmes by Presnall

Edw_ards anc_l o) Com_lo.r. _

'I’hrouahout 1997 and 1998 Prucha persuaded the plamnffs 1o mvest thear assets worthm
o .excess of us $20 mlihon ina corporate structure for offshore mvestments thatwas mmally

7' created (and {hen resn'uctu:red) by HBI DBM Coombes and The Toronto Defendants The o

pmnarv coxporate vehzcle created to hold ﬂ:e plamnffs assets offshore was Boomer Tradmg '

Co. Ltd. _(“Boomer’,’).

" 14. At Prucha’s uzgmg the _'piéim-iffs__ agroedf - S

@ 0 éppoi_nf Coombes to act as hominé_éﬁ_shaﬁreholdér, officer an_ci di-i-e"étoi_' fo;‘B'oohierj _
-and to deposit the p}aint_iffs? ass'et.sﬂ_in‘fto éo'coﬁms' op.ezied in Boomér"s name with -

: ;Lehman Brothers, Inc.of New'-Yo;I'( City;
(b) - that Coombes was. authonzed on Boomer 5 behalf 1o (1) obtam margm }oans from

Lehman s, secured. aOamst Boomer 3 assetq and (1) 1o mvesi Ihose loan procoeds to

fund a d'ay-n"admg program in AIDQHC&I} 'treasz_n'_y bﬂis.(“T-Bﬂls’ ) to:be 'held_' and



S .mana'g_ed in Boomer’s name at Lehmans in New York; and
(@) o .A.':..that Coombes, on beha%f of Boomer appomt Extam Manacement Itd. (“Extant ) of

¥ Nassau Bahamas as tradmo manager to darect the day-tradmg program for :

_"-a - L 'Boomer 5 T- bﬂls at Lehmans

‘ 15 At aII matenal txmes Ex%ant was Y companv mcorporated pursuant to zhe Iaws of the Sahamas o
and was managed day-to-day bv Coombes as its sen;or operatmg ofﬁcer Boomer and Extant (and

E Coom‘oes acuons on thmr behalf) were dnected and controiied at ail materzal tu:oes by the Toronto

Defendants

16 By persuadmg {he plamoffs (1) to adopt Pmcha s ﬁnanmal advxce and (11) to transfor theu assets
to Boomer as part of the offshore mvestment strocmre and (111) to approve Extant’s tradmg |
‘--program Prucha, Coombes, HBI and DBM acted at all matonai ‘omes uslder the conlrol and

‘*,duecnon of the Toronto Defendants wztb the shared common mtent from the outset of stealmg the
' .plamtlﬁ's assets.-- R L
17 Ozher coxporate ve}ncles (the “C}ther Compames ’) utﬁlzed in the mvestment su’ucture desxgned

'to deﬁaud the plamtiffs were also managod dav-to day by Coorﬂbos actmg under the dwec‘oon and.

control of the Toronto Defendams and ;ncluded the followm -

'(aj o Echo Ventures lelted Lmbllztv Partnersth, formed under Tho laws of the Bahamas

and oporated b} Coombes from HBZ $ ofﬁoos in I\assau through its general partner

' _Aurora Managom_ent L_td.;. -

(b) - Aurora \4anagemont 1td.. 2 companv mccrporated under the 1aWS of the Bahamas

was Oporated by Coombeq at all matenai t1mes from HBI 8 o“nces in Nassau .



Bahamas,

© _'":-‘,CLM Investments Ltd a company mcorporated under the laws ef the Bahamas ‘was 7»' '
. operated by Coombes at alI matenal times from HZBI’S ofﬁces Iocated mNassau, |

S Bahamas [N

.(_d) Lo 'jVenture Capltal Holdmgs Ltd a company mcorperated under the laws of the . .‘ BT

. Bahamas was operated by Coombes at aI] matenai umes from I—IBI’S oﬂ'lces m =

18 The plamuﬁs gave Coombes (?hrough Prueha) Who were both at all znatenal nmes was acnng
' on behalf of HBI Ex‘iant and the o{her Toronto Defendams or undez then‘ d}IGCtIOﬁ and control

hmxteé authonty zo act as theu nemmee ofﬁcer and duector for Boomer Hls authonty tn borrow

a agamst Boom-er 3 assets was confined to ralsmg funds to be held in Boomer s name for mvestment : IR

. »m the approved T- Bﬂls day-tradmg program at Lehmans in New Yerk Clty Pmcha, COOmbes, ey T

‘ ',HBL Boomer anci Extan‘i had 7o authonty to borrow funds agamst Boomer s assets for any other

. . pz_nfpose. -

o 19 In tha% marmer, the p}am‘uffs entrusted thexr assets to. the ca.re of HBI Ceomhes Boomer
Extant and the Toronto Defendams ma manner thai left the plamuffs ina posmon of vnlnerablhty
'and dependence and whlch gave Tise to a f‘ ducmrv duty owed to the p}mntszs so act so]ely n the o

: plamtszs best mterest in the managemem of thea.r assets in the offshore mvestment sn'uctuxe and its -

'St_zbsequem revisions or:amendments. o

20, In law and equity, onlv leoal m]e for the P]aﬂmfl‘“ s assets was Zransfe*‘reﬁ to Boomer Atall ..

ma{ena} t;mes the plamnffs remamed beneﬁczal DWners of those assets

S10-



s ‘21 It is averred HBI Extant Coombes the Toronto Defendants and the thor Compames formed a L

S common mtent from tfne outset to defraad the plamuffs of theu assets and to breach theu ﬁduczary

dutles 10 the plamtszs and to conceal the f:raud from them for as long as posmbie At ail matenal

tzmes therr main demgn and purpose was to frauduiently convert the p}amnffs assets io theu' own

i
i

use,”

-‘,.-;F’raudu]'ent'-fLo_én Transaction “ -

: 22, In November 1998 the Toronto Defendants du’ec{ed Coombes to make a loan apphca‘uon in" . |

o the narme: of Extant to Lehman Broihers m New York for US$15 OOO OO{} 00 and o offer a p}edge e

: ofBoomer s assets as sceunty for that 1oan T

' ‘-;23 As the plamtlﬁs nommees, Coombes and the Toronto Defondants had no lowﬁﬂ nght 10" grant |

-‘ ‘.secur:ty agamst T-bllls cash and other assets heid m Boomer s name to support Lehman s loan to _ |
Extant.- No saoh authorzzy was g:ven under a.ny of the plazotlffs mstructions zo Pruoha, Coombes :
"‘_'Extant or. Boomer In domg 50, Boomer Extant Coombes and The Toronto Defendams acted T

fraudulenﬂy, without }awﬁﬂ nght and m furtherance of thezr cons;)z:acy when they caused Boox'ne-r-. o

1o ;;ledge 1’;5' T~b1}Is, cash and othe_r assets_as s_e_can_ty for Lehn;z;’n s -loan_ to Extant,i'

; 24 The sum of USSIS OOG OOO OO was advanced by Lehmans io Ex%ant bv way of Ioan oo
i November 27 1998 secured bv the f:raudtﬁent pledge of Boomer s assots to Lohmans The loan : s
. proceeds were pald bv Lehmans pursuzmt t0 Coombes dlreotxon to account #l{}lG 924756 .
mamtmned by Bdlk of Bormuda n Ham:]ton Bermuda for ;to cusfomer Irwin éovoonrooﬂt
Afbnrage Fund Ltd (“Irwm”) In‘ do;ng s0, .Coombes acted un'der the duectioo and oonn'ol-ofif:l.lo;_

Toronio Defendams purquant 10 ther" shared fraudulent mtent io stoal the Plamtsz s assets B

-11-



.:‘.;.-l.':_",‘.'25 Irwm was a fund eompany v»hOSe seed caprtal of $15 OOO 000 was prowded by Presna.ll and ..

‘A o O Connor m December 1998 usme 1£he proceeds of the smd fraudulent pledoe On Deeernber l

: ;14' j ‘_'--.1998 Extant pazd US$15 000 000 of the plalntiffs stoien monres to Irwm in. exchange for 150 OOO _:_ ke |
;'l:": : .:. sha,.res gf Irwm Subsequently, at the defendants cnrect;on lrwzn caused 31(} OOG 000 of the - B

l\ ,l'.j-'.:' plmnt;ffs stolen momes to be transferred baok to Extant over tune between 1999 and 2600 Of that:-'-' N

- $10 000 000 at least US$9 26} 612 85 of thezr stolen funds were transferred bv Coom‘oes on. -

o " mstructmns from the Toronto Defendants and can be traced to HBI s aceounzs Wﬂ.h the BCB in-

S Hamrlton, Bermuda Paymems rnto I—IBI § account at BCB are set out in Appendrx A annexed
o he_reto.:
o .--1-726 In F ebruary 1999 the Toronto Defendants acnng fraudulently, d;reeted Coombes a:nd Prucha

s 'to make a further 1oan applzea’uon in zhe narne of Extant to an afﬁhate of Lehman Brothers

B Lehman Brothers Fmance SA {“LBFSA’) in New York_for US$5 ooo ooo oo offenng © pledoe P

..Boomer s assets as secunty for that loan

o 27 As the plamtiﬂ's nomrnees Prucha arzd Coambes had 1o lawﬁll 1l ght to grant secu:nty agamst

i T-brlls, cash and other assets held in Boomer s name to support Lehman s or. LBFSA 5 Ioans to

; _ Extant \Io such authonty \nas gzven under the plamnﬁs mstrucnons to Pmcha Coombes Boomerf" -
| or Extan% In domg 50, Boomer Extant Coombes and the Toronto Defendants acted fraudulently, B
iwrthout lawful nght and in furtherance of therr shared mtent and con5p1racv o steal the plamnffs o
aseets when thev caused Boomer 10 p]edge 1ts. T bllls eash and other assets as seeurzty for

-'--LBFSA’S loan to Extant.

- 28.The sum of USSS 000 OOO OO wes aavanced by LBF SA to Extant ’ov Way of loan on Februarv |

22,1999, secured b} tne fraudulent pledee of Boomer 5 as'aetQ 10 Lehmans Pursnaot to Coombe‘:

'
st
b2

o



d1recuon, the piamnffs s{olen momes were pazd,over tlme be‘{ween 1999 and 2003 to acccnmts
o mamtamed for Extant by Haml tc}n Secunt;es Gmup LLC 111 New York C;ty At lcast
', US$3 665 395 64 of the1r stolen mon}es were' subsequenﬂv transferred by Coombcs from Ha:mlton s

: Secuntxes on. mstrucizons from the Toromo Defendants and were sent to (and can be traced to)

HBI 8 accoums w1th BCB in Hamﬂton Bermuda, Payments mto HBI’S account at BCB a:e set out S

©in Append1x B azmexed hereto o

29, Accordmgly, ;he proceeds of assets stolen from the plamnffs can be traced m the total amount -
of US$12 927. 008 59 to the accoums of HBI mamtamed bv BCB m Ha.mﬂton Bexmuda Those

', _'stoien proceeds remazn frozen in those accounts today bv order of ﬂ'llS Honourable Court and ara ‘:.-: :

;'-held on constructwe trust. for the plmnnffs 1n the fu}} ameunt standmg to HBI’S cre,dlt . IR

: 3{} Pollowmg I\ovember 27 }998 Edwards ferwm'ded 10 the pIauntlffs (through ﬂnelr acmuﬁwnt) B :
ban.k account statemems and other ﬁnanczal mformatzon Wthh had been fraudtﬂenﬂy prepared to
.conceal the said pled ges of the assets and theu mvestmem at. Irwm and Hamﬂton Secmtzes
“reSpecnvely and g;ve the fa]se u:npresszon r.hai the iaiamtlffs assets remamed safely on: de;msﬁ in '-.. -
Boomer 3 name at Lehmans in ’\?ew York Cny and to }nde theu fraudulent actzons Those acts |
| fozmed pan of the common demgn of the Coombes and Toronto defendants to ﬁ'audulenﬂy con§en N

the plmnt;ffs assets 10 their own use and to h:de ﬁaenf wrongdomg from the plamtszs s

31 AII assets transferred bv zhe plamuffs to Boomer have since: been so}d mto the pubhc market or '

_ 'otherwxse utilised 0 pav down Extam s Ioans wzth Lehmans and LBFSA

32.In that memner the Torom Defendams convened and steie xa}ue ﬁom the plamnffs assets for' R

- their own use and deposned US $12, 92’7 008 q9 of the stolen proceeds for thelr ﬁnanc:al beneﬁt

into HBI'S accour;ts at BRCHB.



;

- 733 The proceeds of the ﬁaud nameiy ‘oeneﬁcaal ownershlp mterest in Boomer s assets can be

o :'-;:traced or followed to the funds cm*rent}y ﬁozen in the accozmts of HBI at BCB The proceeds of

T l'{-"ﬁ*aud were recelved by HBI wmh the acmal knowledge of the controlhng mmds of HBI 1ts off cers

L ‘ot ﬁs agents mcludmg Coombes Extant and the Toromo Defendants Aitemanvely, HBI kxiowmgly - '_

_ a351steé the Toronto Defendan%s in breaehmg thexr ﬁduczary dutles to the p]amtlffs In the farther

. aIternanve HBI reeewed the funas as a volumeer

: 34 Accordmgly all such momes ere held on constmctwe tmst for the piamtlffs in pnonty to any v

o clalms asserted by the qumdators to xhose frozen momes ':‘-' R

: f 35 The plamtxffs aiso clalm a fuI} accounnng from HBi azad the L1qu1dators in respect of the

- (_t*acmg and fmaj d;sposmon of thelr stolen assets aﬁer Ihey amved in HBI s aocounts at BCB

' '_: 36 Further and m the altemauve hy an afﬁdav;t dated November 8“‘ 2005 Marcus dee has o

. admmed that Extant Management Lzzmted by zts sole dlrector Kevm Coombes usmg funds from

R HBI advaneed a loan to an Omano Company known as 15:4865 Ontano Ll,mned m the sum of _ . l'

e , 7._.‘$1 18 mﬂhon w}nch was. secured by a mortgage in favour of Extant over property Iocated m

. 'roromo Ca.nada at 247 Yonge Stree‘i (PIN 21098 0068LT LT E/S Yonge St PL 224 Toronto

= The sums representmg the lo&n Were transferred from the defendant s aocoun% at BCB in two

' roayments to Gera d Wzse a propeny aﬁomey 1‘n Ontano the same propemf attomey who prepared o
| . -' the' sazd mortgage referred io above to be held o1 Imst ozi Brd July 2002 and 16 July 2{)(}2 in sums of B SO

;L ‘CAD$ 475 000 and CAD$ ?05 ooo recpectlvel\/

37. The loan receivable aod the secumv recewed for 1he Ioan were acqmred out of funds held by -

. the defendant which are heid on oonsmlctwe trust’ bv the defendani for the piamuffs

S P



: 38 Altemanveiy, the piamtsz seeks an. accountmg i rela‘uon to the 1oan transactxcn If r.he lo&n RO

was advanceé from the p}amtszs funds .

39..':TH:E PLAINT_IFFS THEREFQRE C’tA;M:* S

‘ @

®)

©

@
N BCB a.nd an accoummg ofthe source of fundq paxd bv HBI to fund the Ioan of

o clmms to such_momes. P

B _svch_ monies. . -

A declaratlon ihat some or aﬁ momes cun'enﬁy frozen 111 HBI’S call accounts and

ﬁxed deposn acce‘snts at Bermuda Commerma] Ban}( in Hamﬂtcan, Bermuda are § '{' ; . PR

' subject to a consirucnve trust m favour of the plamtlﬁs m pnonty to the defendant s - : '.'l-j‘:‘- o e

JEE

Funher a declara’uon that the proceeds of the loan of CAD$1 1 80 000 and any
secum‘y held by the defendam for paymem of I.he saad loan be subject to a

constructlve trust in favour of the Piamt;ffs in pnonsy to the defendam ] clazms to L

An order d1rectmg that aﬂ momes or assets subject to constructwe tmst shal} be pazd. o

or traasferred *io the plamtlﬁ's wﬁh accrued mterest Ahemaﬁvely that the momes or V* o
assets Sub_] ect 10 the constructwe tz'ust shali be pa:d or n-ansferred to T.he Acceuntant )
:of the Snpenor Court of Oma.rlo in Toromo Canada pursuant to the Order of Jus‘ﬁce T
" Lax dated 28 Oc’tober 2004 to stand 1o the credlt of the acﬂon styled Walsh arzd

' T aal v DBM Fmanczal Group Inc Jerry Prucha Mark Edwards Wzllzam F

Premazi and Danzel O ’Connor m the Ontano Supenor Couri of Justzce, Commercsaj

, -_Li.st, as__No. 04;CL-54-14_ ; _. -

A ful l accountlng of any constructzve trust momes removed fmm HBI’S accounts at '

Ca15-



CA'DSI 30000010 1‘5345’5_5 o;ﬁg;iaf_};imiﬁted..—_ e

-(Vc)"_‘,' o "fCGmpound or alternatzvelv sxmp}e mterest in equlty or al‘cematzvely under secnon 10 o

o 1 of the Interest and Credlt Cha:rges (Regulaﬁon) Act 1975 at the commermal rate or
ERCE raltematwely at the statutorj, rate or at such raie as t‘ms court shall determme : : e

s appropriate in the _c1rcum siances. _

- Dated this 5" day of June 2006

' “"~Conyers Dill and Pearman.
Attomeys for the Plamnffs
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IN TH,'E SUPREME COURT OF BERMUD A SR
(c()MMERCIAL COURT} [

o 2004 No: 257

(I)ALLEN WALSH
(z) HANS TAAL kN

S ,f]f_, HORIZON BANK INTERNATIONAL LMTED

(IN LIQUIDATION)

COWERQ DILL&PEARMAN_Q L
Clarendon House, 2 Church Steet - R
- Hamilion, Bermuda .
A*lomess for the Plaintiffs:

o CRL/nm/iitdocséti'FSS

' .?hiﬁﬁff‘fS_ﬁ? o
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IN THE SUPREME COURT OF BERMUDA (COMMERCIAL COURT)
2004: No. 257

BETWEEN
(1) ALLEN WALSH

b (2) HANS TAAL
' Plaindffs

and

HORIZON BANK INTERNATIONAL LIMITED (IN LIQUIDATION)
~ Defendant

POINTS OF DEFENCE

1. These Points of Defence are filed without prejudice to any application by the Defendant

to strike out the Points of Claim in whole or in part as disclosing no cause of acton.

2. Paragraph 2 of the Points of Claim is admitted.

3. Paragraph 3 of the Points of Claim is admitted.

4. Ttis denied that HBI was 2 primary corporate vehicle utlized by the Toronto Defendants
to defraud the Plaintiffs of amounts in excess of US $20 million as alleged in paragraph 4
of the Points of Claim. The Defendant’s positive case with respect to the fraud that was
committed by the Toronto Defendants and the involvernent (or lack of involvement) of

HBI in the said fraud is set out in paragraphs 40 to 46 below.

5. Paragraph 5 of the Points of Claim is admitted save as follows:

60673 1



9.

10.

GGG

51  The phrase “after the fraud was perpetrated” is only admitted referring to the
fraud pleaded in paragraph 45 below and not the fraud alleged in the Points of

Claim.

5.2  No admissions are made as to the Controller's mandate referred to in the last

sentence of paragraph 5.
Paragraph 6 of the Points of Claim is admitted.
Paragraph 7 of the Points of Claim is admitted.
It is admitted and averred that at all material times Kevin Coombes was the controlling
and/or directing mind of HBI who acted upon the instructions of the other individual
Toronto Defendants. Save as aforesaid, paragraph 8 of the Points of Claim is denied.
Paragraph 9 of the Points of Claim js admitted.
With respect to paragraph 10 of the Points of Claim:
(a) Subparagraph (a) is admitted.

(b) Subparagraph (b) is denied.

(c) Subpartagraph (c) is admitted.

(d) It is admirted and averred that at all material dmes Kevin Coombes was the

controlling z2nd/or directing mind of HBI who acted upon the instructions of the

other individual Toronto Defendants. Save 2s aforesaid, subparagraph (d) is denied.



GGETS

.(e)' The Defendant is unable to plead in relation to subparagraph (¢) pending a response

to the Request for Further and Better Particulars served herewith.

(f) It is admitted and averred that Edwards (i) is an accountant; (i3) is not an officer or
director of HBI; (iil) prepared certain books and records of HBIL Save as aforesaid,

subparagraph (f) is not admitted.

(g) It is admitted and averred that at all material times Kevin Coombes was the
controlling and/or directing mind of HBI who acted upon the instructions of the
other individual Toronto Defendants. The Defendant does not know who exercised
“primary control” over the activitics and business affairs of HBI and is unable to

plead further to subparagraph (g).

(h) The Defendant does not know who, if anyone, supeivised and controlled HBI’s
investment activities for its own account and is unable to plead to the allegation in
subparagraph (h) that it was O’Connor. It is denied that HBI conducted any

investment activities on behalf of customers or investors.
(i) Subparagraph (i) is denied.

() Itis denied that HBI offered services as a financial adviser and investment managesr
through Prucha as alleged in subparagraph (j) or otherwise. The Defendant does not
know of the relationship berween Prucha and Presnail and is unable to plead o the

-second sentence of subparagraph ().

(k) Subparagraph (k) is admitted.



@ It is admitted that the passage quoted in, subparagraph (I) is from Mr. Wide’s report |
dated 13 May 2005. It is denied that the passage quoted contzins any admissions
binding upon the Defendant in these proceedings.

(m) It is admitted that the passage quoted in subparagraph (m) is from the Controllet’s
report dated 15 February 2005. It is denied that the passage quoted contains any

admissions binding upon the Defendant in these proceedings.

(n) It is admitted that the passage quoted in subparagraph (n) is from Mr Wide’s report
dated 6 October 2005. It is denied that the passage quoted contains any admissions

binding upon the Defendant in these proceedings.

(0) It is admitted that the passage quoted in subparagraph (o) is from Mr Wide’s affidavit
dated 8 November 2005. It is denied that the passage quoted contains any admissions
binding upon the Defendant in these proceedings.

11. Paragraph 11 of the Points of Claim is not admitted.
19. Save that no admissions are made as to the extent to which Prucha’s activites for DBM

were controlled and directed by Presnail, Edwards and O’Connor, paragraph 12 of the

Points of Claim is admitted.
13. With respect to the first sentence of paragraph 13 of the Points of Claim:

(2) It is denied that HBI had any part in the creation or restructuring of the offshore
investment structure that was entered into between the Plaintffs and the Toronto

Defendants.

GOGT3



() It is denied, if it is intended to allege, that Coombes played any active role in the

creation ot restructuring of the aforesaid offshore investment structure.

(©) No admissions are made as to the amount of the Plaintiffs’ assets which Prucha

/' allegedly persuaded them to invest.
The second sentence of paragraph 13 of the Points of Claim is admitted.

14. The contractual arrangements relating to the offshore investment structure entered into
berween the Plaintiffs and the Toronto Defendants are set out in two letters dated 28
August 1997 signed by the first and second Plaintiffs respectively anél addressed to
Prucha. The Defendant will rely at trial on the 28 August 1997 letters for their full terms

and effect. Save as afotesaid, paragraph 14 of the Points of Claim is denied.
15, Paragraph 15 of the Points of Claim is admirted.

16. Patagraph 16 of the Points of Claim is denied. In particular it is denied that there was any
shared common intent “from the outset” of stealing the Plaingffs’ assets. If, which is
dénied, any of the Toronto Defendants intended “from the outset” to steal any of the

Plaintiffs’ assets the same was not known to either Coombes ot HBIL

17. Tt is denied that the investment structure referred to in paragraph 17 of the Points of

Claim was designed to defraud the Plaintiffs. It is further denied that the office occupied

by Coombes in Nassau from which he directed the affairs of HBI and various other

companies can be described as “HBI's offices™. Save as aforesaid, paragraph 17 of the

Points of Claim is admitted.

18. It is admitted that the Plaintiffs gave Coombes limited authority to act as their nominee

officer and director in respect of Boomer. Save as aforesaid, the Defendant is unable o

G6673 )



plead in relation to paragraph 18 of the Péints of Claim pending a response to the

Request for Further and Better Particulars served herewith.

19.1t is denied that HBI owed any fiduciary to the Plaintiffs or that any assets of the

Plaingdffs were entrusted to the care of HBI. Save as aforesaid, the Defendant is unable to

plead in relation to paragraph 19 of the Points of Claim pending 2 response to the

Request for Further and Better Particulars served herewith.

20. No admissions are made as to the legal effect of transacdons entered into with Boomer

which are referred to in paragraph 20 of the Points of Claim.

21. Paragraph 21 of the Points of Claim is denied. In particular it is denied that there was any
common intent formed “from the outset” of defrauding the Plaintiffs of their assets. Itis
further denied that HBI owed any fiduciary duty to the Plaintffs. If, which is denied, any
of the Toronto Defendants intended “from the outset” to fraudulently convert the

Plaintiffs’ assets to their own use the same was not known to either Coombes or HBI.
22. Paragraph 22 of the Points of Claim is admitted.

23. Paragraph 23 of the Points of Claim is denied. It is admitted and averred that undér the
investment stracture documents Coombes and/or the Toronto Defendants had express,
alternatively implied, authority to use the Microsoft shares as securty for trading

activites.

24,1t is denied that the pledge of Boomer’s assets to Lehmans was fraudulent as alleged in
paragraph 24 of the Points of Claim or at all. The second sentence of paragraph 24 of the
Points of Claim is admitted. It is denied that Coombes or any of the Toronto Defendants

shared a fraudulent intent to steal the Plaingffs’ assets in or about November 1998.



[
%

25. The Defendant has no knowledge of 2nd does not plead to the allegation in paragraph 25
of the points of claim that Irwin used the sum of US$15,000,000 as “seed capital”. The

following allegations in paragraph 25 of the Points of Claim are denied:
ta) Itis denied that the pledge referred to in the first sentence was fraudulent.

(b) It is denied that the 1US$15,000,000 referred to in the second and the third

2 oex

sentences were the Plaintiffs’ “stolen monies”.

{c) It is denied that US$9,261, 612.85 referred to in the fourth sentence were the

Plzintiffs’ “stolen funds™.

(d) It is denied that the Plaintffs’ are entitled to trace into HBI’s accounts with BCB

any of the sums referred to the fourth sentence.

The payments set out in Appendix A are admitted. 1f, which is denied, any of the sums
are the “stolen funds” of the Plaintiffs it is in any event denied that they are traceable at
law or in equity into the hands of HBI. The Defendant’s case with respect to Irwin is set

out in paragraphs 40, 41 and 42 below.

26. Save that it is denied that the Toronto Defendants were acting fraudulently in directing

Coombes and Prucha, paragraph 26 of the Points of Claim is admitted. -

27. The first and second sentences of paragraph 27 of the Points of Claim ate denied. Itis
admitted and averred that under the Investment stracture documents Coombes and/or
the Toronto Defendants had express, alternatively implied, authority to use the Microsoft
shares as security for trading activities. It is denied that in or about February 1999 any of

Boomer, Extant, Coombes and the Toronto Defendants (z) acted fraudulently, or (b)
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without lawful right, or (c) in furtherance of a shared intent and conspiracy to sfeal,the

Plaintiff's assets as alleged in the third sentence of paragraph 27 of the Points of Claim.
28. The following allegations in paragraph 28 of the Points of Claim ate denied:
(2) Itis denied that the pledge referred to in the first sentence was fraudulent.

(b) Itis denied that the monies referred 1o in the second and the third sentences were

the Plaintffs’ “stolen monies™.

(c) It is denied that the Plaintiffs’ are entitled to trace into HBI's accounts with BCB

any of the sums referred to the third sentence.

The payments set out in Appendix B ate admitted. If, which is denied, any of the sums
are the “stolen monies” of the Plaintffs it is in any event denied that they are traceable at
law or in equity into the hands of HBIL The Defendant’s case with respect to Hamilton

Securities is set out in paragraphs 43, 44 and 46 below.
29. Paragraph 29 of the Points of Claim is denied.

30. It is admirted that between about December 1998 and June 2002 Edwards forwarded
certain bank statements and financial information to the Plaintiffs which had been
prepared fraudulently. As pleaded in paragraph 45 below the ‘individual Toronto
Defendants conspired to conceal from the Plaindffs the Irwin trading losses and to give

. the false impression that the Plaintiffs’ assets remained safely on deposit in Boomer’s
name at Lehmans. Save as aforesaid, paragraph 30 of the Points of Claim is denied. In
particular it is denied that Coombes was party to any common design or conspiracy with

the Toronto Defendants to fraudulendy convert the Plaintiffs’ assets to their own use.
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31. Paragraph 31 of the Points of Claim is admitted.
32. Paragraph 32 of the Points of Claim is denied.
33, The following allegations in paragraph 33 of the Points of Claim are denied:

(a) The allegation in the first sentence that any funds currently frozen in the accounts

of HBI at BCB represent the proceeds of fraud is denied.
(b) If, which is denied, any fraud with respect to “beneficial ownership interest in
Boomer’s assets” occurred, it is denied that the proceeds thereof can be traced or

followed into said funds.

(© The allegation in the second sentence that any funds representing the proceeds of

fraud were received by HBI with the actual knowledge of HBI is denied.

(d) Save that it is admitted that the knowledge of Cooinbes as an officer of HBI is to

be imputed to HBI the second sentence is denied in its entrety.

(¢) The allegation in the third sentence that HBI knowingly assisted the Toronto
Defendants in a breach of fiduciary duty to the Plaintiffs is denied.

(f) The allegation in the fourth sentence that HBI received the funds as a volunteer is

denied.
34. Paragraph 34 of the Poiﬁts of Claim 1s denied.

35 1t is denied that the Plaintiffs are entitled to the accountng claimed in paragraph 35 of

the Points of Claim.
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. Paragraph 36 of the Points of Claim is admitted.

37. Paragraph 37 of the Points of Claim is denied.

h

38. It is denied that the Plaintiffs are entided to the accounting claimed in the first sentence

of paragraph 38 of the Points of Claim. The Defendant is unable to plead to the second

sentence of paragraph 38 of the Points of Claim which is incomplete and ungrammatical.

39. The Plaintiffs’ prayer for relief in paragraph 39 of the Points of Claim is denied. The

40.

41.

06672

Defendant’s positive case is set out in out paragraphs 40 to 46.

In or about October of 1997, the Toronto Defendants entered into agreements with the
Plaintiffs involving the incorporation of international business corporations in the
Bahamas whereby assets of the Plaintffs, comptised primarily of Microsoft shares, would
be invested and managed by the Toronto Defendants. Such agreements, as amended
from time to time, shall be referred to at trial for their full force and effect. To the
knowledge of the Plaintiffs, those assets were pledged, levered or margined by a
corporate entity of entities, Boomer and/or Extant, at Lehman Brothers, New York,
New York, and trading was undertaken on behalf of the Plaintiffs in mainly T-bills and
US government instruments, with any trading gains or losses truly reported to the

Plaintiffs from time to time through to and including October 1997 to December 1998.

In or sbout December 1998, the Toronto Defendants, on the security of the Plaintiffs’
assets, caused Boomer and/or Extant to borrow from Lehman Brothers the sum of $15
smillion 2nd caused that money to be invested on behalf of the Plaintffs by way of
subscription of 150,000 common shares in Irwin at $100 per share. Extant caused all of

the shares to be redeemed at the times and in the amounts and at the then current net

10



asset value of shates as they appeared in Appéndix A to the Points of Claim herein, and

trading losses were suffered in the amount of $5,739,387.15.

42. Extant deposited the aforesaid sums referred to in paragraph 41 herein in its account at i
HBI, which received the said sums for good consideration as 2 banker from its customer
Extant. The said funds were subsequently withdrawn by Extant by way of deposit or
wire transfer 1o other parties or entities, and at the time of said withdrawals, HBI had no
knowledge of the recipients’ use of those funds being for anything other than investment

purposes for the Plaindffs.

43.Tn or about February 1999, the Toronto Defendants, on the security of the Plaintiffs’
assets, caused Boomer and/or Extant to borrow from Lehman Brothers the sam of §5
million dollars, $1,335,000 of which was traded and lost on behalf of the Plaintiffs
involving the purchase of put derivatives, with the balance loaned or placed with

Hamilton Securities for the purpose of trading on behalf of the Plaindffs.

44. Retween February 23, 1999 to July 22, 2004, Hamilton Securities deposited at the time
and in the amounts provided in Appendix B of the said Points of Claim to Extant’s
account at HBI 2 sum totaling $3,665,395.74, and HBI received these funds not as a
volunteer. The Defendant has no knowledge 2s to whether the deposits reccived are in
any way related to the monies that were received by Hamilton Securities on February 19,
1999 referred to in the preceding paragraph. “Those funds were subsequently withdrawn
by way of deposit or wire transfer to other patties or entities, and at the time of the said
withdrawals, HBI had no knowledge of the recipients’ use of those funds being for

.anything o{her than investment purposes for the Plaintffs. The Defendant has no
knowledge puor to discovery and/or interrogatories as to whether there were trading
gains or losses through the acavides of Hamilton Securities with respect to Plaintffs’

assets.
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45. The Defendant admits and avers that, between about December 1998 and June 2002, the

Toronto Defendants caused to be forwarded to the Plaintiffs altered and/or false
staternents on Lehman Brothers’ stationery, which fraudulently misrepresented the values
of the Plaintiffs assets and the nature of the trading program actually being carried cut
and concealed from the Plaintffs the losses to the extent they were occurring in the

actual trading that was engaged in.

46. During the course of the tading pleaded in paragraphs 42 and 44 herein, Extant directly

66T

or indirectdy returned to the First Plaintiff part of his assets amounting to the sum of
$5.040,575. The Defendant has no knowledge, prior to discovery and/or interrogatories,
as to what other returns of assets may have been made to the Second Plaindff. In late
2005, pursuant to a settlement of proceedings commenced in the Courts of New York,
the Plaintiffs received from Hamilton Securities and/or Extant, by way of return of their
assets, the sum of §3,400,000. The Plaintiffs are required to give credit for all mogeys

retarned by Hamilton Securities and/or Extant.

hidy. kg Wolsuurehs

ATTRIDE-STIRLING & WOLONIECKI
Attorneys for the Defendant




IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004: No. 257
BETWEEN
(1) ALLEN WALSH

(2) HANS TAAL

- Plaintiffs

and

HORIZON BANK INTERNATIONAL LIMITED (IN -
LIQUIDATION)

Defendant
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Attride-Stirling & Woloniecki
Crawford House
50 Cedar Avenue
Hamilton HM11
Attorneys to the Defendant
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IN THE SUPREME COURT OF BERMUDA (COMMERCIAL COURT)
2004: No. 257

BETWEEN
(1) ALLEN WALSH

(2) HANS TAAL
Plaintiffs
and

HORIZON BANK INTERNATIONAL LIMITED (IN LIQUIDATION)
Defendant

REQUEST FOR FURTHER AND BETTER PARTICULARS
OF THE POINTS OF CLAIM

Under paragraph 10
Of subparagraph (e): “Beneficial ownership of HBI was controlied by Presnail, Edwards and O Connor™

Request:

(1) Explain what is meant by the allegation that Presnail, Edwards and O’Connor
“controlled” the beneficial ownership of HBI.

(2) Without prejudice to the generality of (1) is it alleged that each of Presnail, Edwards and
O’Connor were in fact the benefical owners of HRI?

Of subparagraph (h): “O°Connor supervised and controlied HBIs investment activities ... Jor the
accounts of HBI's customers and investors,”

Request:

(1) Give full particulars of any and all investment activities allegedly undertaken by HBI on
behalf of customers and investors.

(2) Explain what is meant by “investors” as opposed o “customers” and identify all
“lnvestors” referted to.

74
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Under paragraph 19

Of “.. the plaintiffs entrusted their assets to the care of HEI ... in a manner ... which gave rise to a
Jfiduciary duty”

Request:
(1) Identify all assets of the plaintiffs which it is alleged they entrusted to the care of HBI,

(2) Give full particulars, so that the Defendant may understand the nature of ﬁc plaintiffs’
case, 1o support the allegation that HBI owed the plaintiffs a fiduciary duty.

Under paragraph 21

Of:. “.. HBI ... formed a common intent from the outset to defrand the plaimtiffs of their assets and to
breach their fiduciary duties to plaintiffs.

Request:

(1) Identify the natural person or persons who it is alleged formed the common intent that is
allegedly attributable to HBL

(2) Give full particulazs, so that the Defendant may understand the natare of the plaintiffs’ case,
of the fiduciary duties which it is alleged HBI owed to the plaintiffs.

Under paragraph 25

OFf “.. At least USE9,267,612.85 of their stolen funds ... can be traced to HBI's accounts with the
BCB ... Payments into HBI's account ar BCB are set out in Appendic A ..."

Request:

(1) Identify the natural person or persons who it is alleged stole money from the the plaintiffs.

(2) State whether it is alleged that HBI had any knowledge of the alleged theft and, if it is so
alleged, identify the natural person or persons through whom it is alleged the aforesaid
knowledge is attributable to HBIL

3) Give full particulars, so that the Defendant may understand the nature of of the plainiffs’
case, of il facts and matters relied upon to support the allegation that the payments set out
in Appendix A are traceable 2t law or in equity into the monies presendy held in HBI’s
account at BCB.

66674
2



Under paragggph 28

OFf “.. at least US$3,665,395.64 of their siolen monies. .. were sent 1o (and can be traced to} HBI's
accounts with BCB ... Payments into HBI's arcount at BCB are set out in Appendix B .7

I

Requést:
M idcnﬁfy the natural petson ot persons who it is alleged stole money from the the plaintiffs.
(2) State whether it is alleged that HBI had any knowledge of the alleged theft and, if it is so
alleged, identify the natural person or persons through whom it is alleged the aforesaid
knowledge is attributable to HBIL
| (3) Give full particulats, so that the Defendant may understand the nature of of the plainiffs’
case, of all facts and matters relied upon to support the allegation that the payments set out

in Appendix B are traceable at law or in equity into the monies presendy held in HBI’s
account at BCB.

UIndet paragraph 33

OF: “The proceeds of the fraud were received by HBI with the actual knowledge of the controlling minds of
HBI...”

Request

(1) Identify each and every natural person who it is alleged was a controlling mind of HBI
and/or whose knowledge is allegedly attributable to HBIL

(2) Give full particulars of the knowledge of the zlleged fraud which it is alleged each of the
natural persons identified in (1) possessed and which is allegedly attributable 1o HBL

OFf “HBI knowingly assisted the Toronto Defendants in breaching their fidudlary duties fo the plaintiffs.”
Request

(1) Give full partculars, so that the Defendant may understand the nature of the plainaffs’ case,
of the fiduciary duties which it is alleged HBI owed to the plaintfis.

(2) Tdentify the natural person or persons who it is alleged knew that HBI was allegedly
breaching fiduciary duties and whose knowledge is allegedly attzibutable to HBL

60674
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OFf “HBI received the funds as a volunteer.” y
Request

(1) Identify each and every transaction in respect of which it is alleged that HBI received funds
as a volunteer. '

(2) State whether it is the plaintffs’ case that a bank recciving a deposit from a customet which
it credits to the customer’s account is receiving funds as a volunteer.

Under parapraph 38
OFf ‘U the loan was advanced from the plaintifls’ funds”
Request:

Restate the above allegaton in the form of a complete and grammatical sentence.

Dated t )3’4'*‘ day of July 200

\MHWOTOM;AL

ATTR}DE STIRLING & WORONIECKI
Attorneys for the Defendant
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IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004: No. 257

BETWEEN
(1) ALLEN WALSH

(2) HANS TAAL
' Plaintffs
and

HORIZON BANK INTERNATIONAL LIMITED (IN
LIQUIDATION)
Defendant

REQUEST FOR FURTHER AND BETTER
PARTICULARS OF THE POINTS OF CLAIM

Attride-Stirling & Wolonieck
Crawford House
50 Cedar Avenue
Hamilton HM11
Attorneys to the Defendant
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IN THE SUPREME COURT OF BERMUDA
. (COMMERCIAL COURT)
' 2004: No: 257

(DALLEN WAILSH Plaintiifs
(2) HANS TAAL
and

HORIZON BANK INTERNATIONAL LIMITED
Y (IN LIQUIDATION) Defendant

SUMMONS

LET ALL PARTIES concerned attend before one of Her Majesty’s Judges sitting in

Chambers at the Supreme Court, Hamilton in the Islands of Bermuda, on F Z1  day

the 22 N hday of ffp 7 2006 atﬁ'j(o o’clock in the noon, on

the hearing of an application by the Defendant for an Order that:

o

1. Unless the Phintiffs serve their list of documents and response to the Defendant’s
request for further and better particulars of the Phintiffs’ points' of claim on the
Defendant on or before 29 September 2006 the Plaiﬁtiffs’ pbints of claim shall be
struck out. '

2. Costs to be provided for.

ot T
Dated the J day of H /P 7/"’7'{“28(}6.

"This Summons was issued by Attride-Stirling & Woloniecki, of Crawford House, 50 Cedar
Avenue, Hamilton, Bermuda, Attorneys for the Defendant.

To:  Conyers Dill & Pearman
Clarendon House

. 2 Church Street

Hamilton HM 11

69399



7 BERMUDA

p -5 Pt el

Col

GUPREH
TR

IN THE SUPREME COURT OF BERMUDA .

(COMMERCIAL COURT)
2004: No: 257
(DALLEN WALSH Plaintiffs
(2) HANS TAAL
and

HORIZON BANK INTERNATIONAL LIMITED

(IN LIQUIDATION) - Defendant

SUMMONS

Attride-Stithing & Wolonieck
Crawford House
50 Cedar Avenue
Hamilton HM 11
Bermuda
Attomeys for the Defendant
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. IN THE SUPREME COURT OF BERMUDA (COMMERCIAL COURT)
2004: No: 257
BETWEEN
(DALLEN WALSH
(2) HANS TAAL

Plaintiffs

and

HORIZON BANK INTERNATIONAL LIMITED (IN LIQUIDATION)

Defendant

. SUMMONS

LET ALL PARTIES concerned atiend before one of Her Majesty's Judges sitting in Supreme
. ; M
Court, in the city of Hamilton, in the Islands of Bermuda on the 2 2 day of J?P,QM 2006

aq Joo'clock in the}hmoon or so soon thereafter as Counsel may be heard for an order that:

1. The action herein be stayed, and all time requirements be extended, until determination of

the Plaintiffs” application in St Vincent and the Grenadines on the issue of conflicts of

interest;

2. That in the alternative, the Plaintiffs be at liberty to file further affidavit evidence in relation
to the Plaintiffs” summons of 22 April 2006 and the Defendant’s summons of 7™ Apri}
2006 within 21 days, and thereafter that the said summons of 22 April 2006 and summons

of 7 Apnil 2006 be set down for hearing for two days:



3. That there be liberty to apply; and

4. That the costs be in the cause.

7
DATED this /& day of f/ﬁm’féﬂ 2006

V 0 REGISTRAR

This Summons was taken out by Messrs. Conyers DNl & Pearman, Claren

don House, 2 Church Street, Hamilon HM | i, Bermuda, Attosneys for the
Plaintiffs whose address for service is the same.



g SEP I Fif12: 33

{

IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)

2004: No: 257
BETWEEN
(HDALLEN WALSH
(2) HANS TAAL
Plaintiffs
and

HORIZON BANK INTERNATIONAL LIMITED (IN
LIQUIDATION)

Defendant

SUMMONS

CONYERS DILL & PEARMAN

Clarendon House. 2 Church Street
Hamilton, Bermuda
Attorneys for the Plaintiffs
CRL/nmfitdocs47715
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Sworn on behalf of: Defendant

Name of deponent: James A. Pomeroy
No. of Affidavit; 2™

Sworn on: September 13, 2006

IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004 : No. 257

BETWEEN:

(1) ALLEN WALSH
(2) HANS TAAL

Plaintiffs
-and -
HORIZON BANK INTERNATIONAL LIMITED
(IN LIQUIDATION)
Defendant

SECOND AFFIDAVIT OF JAMES A. POMEROY

I, JAMES A. POMEROQY, of Head of 5t. Margaret's Bay, in the Province of Nova Scotia,
Canada, MAKE OATH AND SAY as follows:

I

I am a Manager at PricewaterhouseCoopers LLP and am the duly appointed agent of
Marcus A. Wide (“Liquidator”), the Liquidator of the Defendant, Horizon Bank
International Limited ("Horizon"), and as such I have personal knowledge of the matters
herein deposed to except where otherwise stated to be based on information and belief,
which matiers I verily believe to be true. A true copy of the Notice of Appointment by
which I was appointed the Liquidator's agent is on file with this Honourable Court.

I have reviewed the Decision of Kawaley J. of this Honourable Court in relation to this
matter dated February 7, 2005 (“the Decision™), and specifically that segment of the
Decision in which the lowest intermediate balance of funds deposited by Horizon in
Bermuda Commercial Bank Limited ("BCBL”) was considered and determined. In the
Decision, Kawaley J. determined that the lowest intermediate balance occurred on
August 8, 2002 when this balance stood at $2,155,222.37. From the evidence placed
before His Lordship, it was determined that deposits attributable to traced funds of the
Plaintiffs, Walsh and Taal, after this date were in the amount of $3,476,197.47. It was
therefore His Lordship’s finding that the total sum of 35,631,439.84 was to be frozen on
an interim basis,



At the request of the Liguidator, in late September/early October 2005, I conducted a
review of all Horizon banking records maintained by BCBL then in the Liquidator’s
possession, and other account information gathered by the Liquidator to that point in
time, for the purpose of calculating the account’s lowest intermediate balance. The
records I reviewed to that point in time disclosed that the lowest intermediate balance in
fact occurred on August 4, 2003, when the balance in the account was $1,343,361.26.
According to my review of the records at the time, deposits attributable to traced funds of
the Plaintiffs, Walsh and Taal, made subsequent to this date totalled $3,079,502.17.
Employing the methodology used by Kawaley J. in the Decision to these figures, I
therefore calculated and deposed in my First Affidavit, filed with this Honourable Court
on October 3, 2005, that the proper amount of funds which ought to have been frozen
totalled $4,422,863.43.

In the months following the filing of my First Affidavit, the Liquidator received, through
mandatory and voluntary productions, additional account statements for the accounts of
Horizon at BCBL which covered transactions and the state of accounts prior to the
accounts previously reviewed for which no records had been previously obtained. These
accumulated materials came into the Liquidator’s hands in April or May of this year. In
or around June/July 2006, at the request of the Liquidator, I conducted a further review of
the newly produced BCBL account statements for the purpose of calculating the
account’s lowest intermediate balance.

Following my review of the materials aforesaid, 1 discovered that the lowest intermediate
balance in fact did not occur on August 4, 2003, but rather the lowest intermediate
balance occurred on September 14, 2000, when the account stood at $580,611.56.
Coupled with the post-lowest intermediate balance deposits as recognized in the Decision
as being properly subject to the Plaintiffs’, Walsh and Taal’s, prima facie tracing right, 1
calculated the total amount of lowest intermediate balance plus permitted post-lowest
intermediate balance deposits to be $4,246,007.30.

Attached hereto and marked Exhibit “JP-4” is a bundle containing an Excel spreadsheet
summarizing the analysis of balances on a daily basis which supports the conclusion in
the preceding paragraph, together with relevant BCBL account statements, '

I'make this Affidavit in support of an Application by the Liquidator to vary the terms of
the Decision and have certain frozen funds released from Horizon’s account at BCBL for
possible interim distribution to creditors, and for no tmproper purpose.

SWORN TO at Halifax, County of Halifax, )
Province of Nova Scotia, this {3 day )

of September, 2006, before me: ) / 7
SN M Aoy

A Notaty Public in/ahd for the Providce

)
) i
}  JAMES A. PMMEROV
of Nova Scotia D)
' BENJAMIN R. DURNFOR



Sworn on behalf of Defendant

Name of deponent: James A. Pomeroy
No. of Affidavie; 2™

Sworn on: September 13, 2006

IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004 : No. 257

BETWEEN:

(1) ALLEN WALSH
(2) HANS TAAL

Plaintiffs
- and -
HORIZON BANK INTERNATIONAL LIMITED
(IN LIQUIDATION)
Defendant

EXHIBIT “JP-4”

This is the document referred to in the Affidavit of JAMES A. POMEROY sworn before me this
13™ day of September, 2006.

Nl

'BENJAMIN R. DURNFORD
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Bermuda Commercist Bank Lumitad

Bermuda Commeriai Bank Suilding
41 Vicicha Streel

P.C. Box HM 1748
Hamyllon AMGX Benada
Teigphons: 441-295-5678
Facsimde: 441-295-8091

Name HORIZONS BANK INT'L LTD
Account Number D68/CH/ 027039/
Account Daposgits FIXED DEPOSITS
Statement Date 15 MAY 06
Interest Rates 4.500 Statemant Numbaerx 2

Faga Number 6 US¢ Currency

BALANCE BRCUGHT FORWARD 376,548.1BCR

03 APR (0| INTEREST TO DATE 03 APR 00 1,722.58 378,270.7¢6
05 APR (0] INTEREST TO 0% APR 00 115.58 378, 386.34
05 APR 00} ACCEPTANCE DEF BRERK 05 APR QO 378, 386.34
05 APR 00f FUNDS TO CALL AC PLUS DQUR 35 APR 0O 100,250.00 278,136.34
BREAK FEE CHARGE

Gl MAY D0| ACCEPTANCE ROLLOVER 03 MAY 00 278,136.34
03 MAY (0] INTEREST TCO DATE 53 MAY 0C 1,189,351 219,326.15
01 JuN G0l ACCEPTANCE ROLLOVER 0% JSUN G0 279,326.15
D5 JUN CCO[ INTEREST TO DATE 05 JUN 0C 1,424.27 280,750.42
03 JUL 00f ACCEPTANCE ROLLOVER 05 JUL g0 280,750.42
05 JUL 00] INTEREST TC DATE 0% JUL 00 1,403.73 282,154.17
Gl AUG 00] ACCEPTANCE ROLLOVER 07 AUG DO 2é2,154l17
07 AUG 0| INTEREST TO DATE 07 AUG 00 1,55%1.85 283,706.02
31 AUG 06| ACCEPTANCE ROLLOVER 05 SEP 00 283,706.02
05 SEP 00} INTEREST TO DATE 23 SEP G0 1,371.29 285,077.27
Faiilng receipt by the bank, within 15 days from the date of dispatch of this statarment, of notice of disagreament with any of the DR = OVERDRAWN BALANCE
snines, confiumation of the statement ay rendersd will be assumed. ATM = AUTOMATED TELLER MACHinE

Any communication intimating disagreerrent with the statermant should be adiressed to the Customer Service Departmant.

HORTZONS BANK INT'L LTD

TN: MIGEL CHATTERJEE

/2 FRICEWATERHOUSECQUGPERS

L0, BOX HM 1171 CONTINUED
AMILTON HMEX

AT

bo ol ]



Barmuda Commercial Bank Limited

Barmuga Cammerciai Bank Buiiding
41 Vittona Straed

P.O. Box HM 1748

Hamylton HMGX Bermuda
Telephone: 441-295-5678
Facaimile: 441-295-8091

Name HORIZONS BAKK INT'L LTD
]
Account Humber g&8/09/027039/
Account Deposits FIXED DEPQSITS
ftatament Date 15 MAY 06

H Interast Rates 4,500 Statement Nunbar 2
i
: Page Number 7 USD Currency

Dabit. . . Cradit

" Balance

% éALANCE ééOUGHT FééﬁARD 255,977_2

g 63 oCT 0f] ACCEPTANCE ROLLOVER 05 OCT ©G 285%,077.27

| 05 OCT GO INTEREST TC DATE 05 oCT 00 1,425,239 286,502.66
02 NaV G0} ACCEFTANCE ROLLOVER 06 NOV 00 286,502.66
36 NOV G0} TNTEREST TO DATE be NOV 00 1,548.01 288,030,867
04 DEC 00} ACCEPTANCE ROLLOVER 66 DEC 00 288,030.67
06 DET 00| INTEREST TO DATE 06 DEC 00 1,440.15 289,470,822

e

2ee4] 04 JAN 01] ACCEPTANCE ROLLOVER 08 JAN 01 289,470.82
08 JAN (1] INTEREST TO CATE 68 JAN 01 . 1,592.09 291,062.91
06 FEB 01} ACCEPTANCE ROLLOVER 8 FEB {1 291,062.91
08 FEB 01| INTEREST TG DATE 08 FE® C1 1,378.31 292,441.42
08 MAR OL| I[NTEREST TO DATE 98 MAR 01 1,123.0¢ 293,564.48
08 MAR (J1] AUTO-MATURITY CREDIT 08 MAR €1 293,564, 48
09 APR 01| INTEREST TQ DATE 29 AFR 01 1.174.26 294,738,774
€9 APR 01| AUTO-MATURITY CREDIT 0% APR (1 294,718.74
Failing recart by the bank, within 15 days from e dale of dispatch of this stalement, of notice of disagreement with any of the DR = OVERDRAWN BALANCE

antrias, canfirmation of the statement as rendered will De assumed. ATM = AUT
Any tommnicaron mumating disagreemant with the statement should be addressed to the Customer Service Department, UTOMATED TELLER MACHINE

ACRIZONMS BANK INT'L LTD

ATTN: NIGEL CHATTERJEE

o0 PRICEWATERBOUSECOOPERS

F.3. BOX HM 1171 CONTINUED
HAMILTON HMEX



Nams

scount Statement

Account Number

Account Deposits

HORIZONS BANK

J68/09/027039/00

FIXED DEPOBITE

INT'L LTD

Befruda Comimercial Banh Liritag

Bermuda Commercial Bani Builting
4] Victoriz Street

PO, Box HM 1748

Harmdon HMGX Bermusa
Telaphone: 441-205-5678
Facsimite: 441.295-809¢

Statemant Date 15 MAY 0¢
Interest Rates 4.500 Statement Numbar 2

Page Number & USD Currency
Pé#ﬁ Date pirti#dl@{’i;:“x' .'f-DQbi§-= . Creadit: ' Balance .

| BALANCE BRQUGHT ?5RWARB l ) 20@,103.77Cé.

16 AUG 00| INTEREST 7O DATE 16 AUG 0C 238.12 204,341,389
21 AUG 00| ACCEPTANCE ROLLOVER 23 AUG 00 204, 341.89
23 AUG 0] INTEREST TO DATE 23 AUG Q0 233.40 204,580.29
28 AUG Q0| ACCEPTANCE ROLLOVER 30 AUG 90 204,580.29
30 AUG GC| INTEREST TO DATE 30 AUG Q¢ 138.68 204,818,497
01 SEP 00] ACCEPTANCE ROLLOVER 06 SEP 00 204,818,397
06 SEP 00 INTEREST TQ DATE Gé6 3EP 00 238.8¢ 205,057,923
11 SEP O0F ACCEPTANCE ROLLOVER 13 5P 0O 2045,057.93
13 SEP GO} INTEREST TO DATE 13 SEPR 00 239,23 20%,237.146
18 SEP CO} ACCEPTANCE ROLLOVER 20 SEP 00 20%,297.1¢6
20 SEP GO] INTEREST TO DATE 20 3EP 00 235,51 20'5,535_57
25 SEP 20| ACCEPTANCE ROLLOVER 27 3EP 00 205,536, 57
27 SEF 00] INTEREST TO DATE 27 SEP 0O 238,73 205,776, 46
02 GCT €01 ACCEPTANCE ROLLODVER 04 0OCT 00 203,776, 46
Failing receipt by the bank, within 15 days from the date of dispatch of this statement, of notice of disagrosment with any of the DR = GVERDRAWN BALANCE

srires, confirmation of the stalement as rendered will be assumed.
Any communicabion wlimating disagreemant

HORIZONS

ATTN:

BANK INT'L LTD

NIGEL CHATTERJEE

C/0 FRICEWATERHOUSECOOPERS

BOX HM 1171
RMEX

g0
HAMILTON

willi he stalement should be addressed Lo the Customner Service Departmsn}

CONTINUED

ATM

= AUTOMATED TELLER MACHING




-;-écount Statement

Name HORTZIONS BANK

Account Number Ge8/09/027033/01

Account Deposits FIXED DEPOSITS

INT'L LTR

Bermuda Corwrmicial Bank Limieg

Bermwda Commercial Bank Building
43 Victoria Sirael

P C. Bax HM 1748
Harrilton HMGX Bamuda
Telephona: 441-205.5678
Facsimiie: 441.295./041

Statement Date 15 MAY 08§
Interest Rates 4,500 Statement Number 1
Page Number S USD Currency
- particalar : Value: Dote Credit Bala '
éALANCE EROUGHT FQRW%gﬁ .55,1%;.18¢é
13 JuN 00} INTEREST TO 13 JUN o0 3.29 58,183.47
13 JUN 00 13 JUN 40 58,183.47
13 JUN 00] FUNDS TO GALL AC 13 JUN 80 58,183.47 0,00
31 AUG 00§ FUNDS FROM CALL 31 AUG 00 100,000.00 100,800.00
0% SEP 00| ACCEPTANCE ROLLOVER 07 SEP QU 100,000.00
07 BEF 00 INTEREST TG DATE 47 SEP (0 1i6.67 106,2116.67
13 SEP 00} INTEREST TC 13 SEP 00 in0.12 160,2%6.79
13 SEP 00| ACCEPTANCE DEP BREAK i3 SEP OO0 163,216,779
13 SEP (0| FUNDS TO CALL AC 13 SEF 00 60,250,800 39,966, 79
PLYS OUR BREAK FEE CHARGE
1% SEP 00| ACCEPTANCE ROLLOVER 21 SEP 00 39,966.‘q
21 SEP 00] INTEREST TS DATE 21 SEP Q¢ 91.07 40,017.8¢
26 SEP 0] ACCEIPTANCE ROLLGVER 23 SEP 00 40,017, 26
28 SEP 00} INTEREST TO DATE 28 SEP G0 41.34 40,059.20
03 OCT 00| ACCEPTANCE ROLLOVER G5 QCT 00 40,059.20
Failing receipt by Lhe bank. within 15 days from the dale of dispatch of tus statemant, of notice of disagreement with any of the DR = OVERDRAWN BALANCE
entries, confirmalion of te stalement as rendersd wilt be assumed, ATM = AUTOMATED TELLER MACHINE

Any communication intmaling disagreement with the stalemant should be addressed to the Customer Sewvice Department.

HORIZONS BANK INT'L LTD

ATTN: NIGEL CHATTERJEE

C/0 PRICEWATERHOUSECOCFERS

F.o. BOX BM 1171
RAMILTON HMEX

O
o
3

NTINUED
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o

DEC
DEC
JAN
FEB
FEB
FEB
AFR
APR

APR
APR
JUN

JUN
JUN
JUN

JUN
JUN
JUL
JUL
JUL
JUL
SEP
SEP
SEP
oCT
ocT

ocT

49
99
00
06
a0
00
80
co

Ly
(1Y)
00

Go
00
0o

00
0o
]
a0
00
6o
oo
0o
Gao
0o
8¢

00

HORIZONS BANK INT'L LTD

02800/027939/

CALL ACCOUNTS

BERMUD
CTOMMERCIA L
BANK (LIMITED
BALANCE B/F
BROUGHT FORWARD BALANCE 22 DEC 99
INTEREST TO DATE 0L JAN 00
TFR FROM USD CALL ACCT 23 FEB 00
W/T-PERRIGRINE LTD 23 FEBR 00 135, 000.
WIRE CHG 23 FEB 00 50.
INTEREST TC DATE 01 APR 00
TFR FROM USD CALL A/C 27 APR 00
USD122000.00 @ .6814
W/ T~-BRAWLEY CATHERS LTD 27 APR {0 174,360,
WIRE CHG 27 APR 00 50.
TFR FROM USD A/C 02 JUN 00
USD 30000.00 @ ,6742
W/ T-CNJT 02 JUN 00 50,000,
WIRE CHG 02 JUN 00 50.
TFR FROM USD A/C 08 JUN 00
CAD61773.79 @ .6799
W/ T-ROSTEN INVESTMENTS 08 JUN (00 a(t, 000,
WIRE CHG 08 JUN 00 50,
INTEREST T0O DATE 01 JUL 60
TFR FROM USD ACOT. 03 JuL 00
W/T-PERRIGRINE LTD. D4 JUL Do 85,000,
WIRE CHG 04 JUL 00 50.
W/T-PERRIGRINE LTD 13 SEP 00 S0, 000
WIR 13 SEP 00 50.
8t 13 SEP 00
INTEREST TO 01 oo 00
TFR FRCOM USD CALL A/C ocT 06

USD15600.00 @ .6581

BALANCE C/F

T USD ¥ ked deposit-

éfﬁﬂﬁgcx;

HORIZONS BANK INT'L LTD

ATTN: NIGEL CHATTERJEE

C/0 PRICEWATERHOUSECOOPERS
F.O. BOX HM 1171

HAMILTON HMEX

60
00

0o
0o

00
00

0o
00

0o
6o

.00

0o

05 MAY 2006
ADHOC
/1 <Cap
0.00
10.402.¢05 10,402.05
67.36 10,469 .41
130,000.00 146,469 .41
5,469 .41
5.,419.41
21.13 5,440.54
179,043 .15 184,483 .69
10,183 .59
10,133 .69
44,497.18 54,630.87
4,630.87
4,580.87
61,773.79 66,354 .66
6,354.66
6,304.66
13.64 6,323.30
85,000.00 91,323.30
6,323.30
6,273.30
83,726.70D;
83,776.70D
£8,287. —4.210.53
.44 4,514.97
12,503.9¢0 17,018.87
17,018.87
i
923 % 29743



Sworn on behalf of: Defendant

Name of deponent; James A. Pomeroy

No. of Affidavit; 2™

v Sworn on: September 13, 2006

IN THE SUPREME COURT OF BERMUDA

(COMMERCIAL COURT)
2004 : No. 257

BETWEEN:

(1) ALLEN WALSH
(2) HANS TAAL

Plaintiffs
-and - '
HORIZON BANK INTERNATIONAL LIMITED
(IN LIQUIDATION)
Defendant

EXHIBIT “JP-4»

Attride-Stirling & Woloniecki
Crawford House
50 Cedar Avenue
Hamilton HM-11
Bermuda
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In the Supreme Court of Bermda

COMMERCIAL COURT

2004 : No. 25

BETWEEN :

ALLEN WALSH
and
HANS TAAL

Plaintiffs

and
HORIZON BANK INTERNATIONAL LIMITED

(in Provisional Liquidation)

Defendant

RULING

Date of hearing: September 22, 2006

Date of Ruling : September 27, 2006

Mr, Cluistian Luthi, Conyers Diil & Pearman , for the Plaintil{s

Mr, Jan Woloniecki and Ms. Kehinde George, Attride-Stirling & Woloniecki,
for the Joint Liguidators of the Defendant

Introductory

1.

The present proceedings were commenced by the Bermuda Commercial
Bank by Criginating Summens dated August 19, 2004 and resulted in an
Order dated September 3, 2005 effectively freezing certain monies held in
the Defendant’s account there. Various customers of the Defendant, a SL
Vincent and Grenadines hank, shortly thercafier formally joined the
proceedings, and an interpleader aclion to determnine entitlement to the
monies, and in particular the Plainlifl’s proprietary claim, proceeded with
the eriginal Plaintiff withdrawing from the proceedings in or about April
2005.

From the outset, the Courl was concemed about the implications of Lying
up the monies of innocent depositors while the Plamtiff sought to estabiish
its proprietary claim. On February 7, 2005, the Court ruled that the
Plaintiff had a good arguable case for tracing its allegedly stolen monies
inlo the Defendunt’s accounts based on an application of the lowes!
intermediate batance rule. The contention that a good arguable case was
made out {or a tracing claim altacking all the monies in the account was
rejecled al the interlocutory stage. The Plamatiffs’ claim was that the
Defendan! was controlled by one company and eerlain individuals basad
in Omario, Canada (“the Toronio Defendants™), and that the Delendant



received the Plaintiff's monies with notice of the fact that they were
stolen monies, $o that the monies received were impressed wilh a
constructive trust in the Plaintiffs’ favour, On April 22, 2004, the Plaintiffs
had already sued the Toronto Defendants in Ontarie, and alieged that the
Defendant company was controtied by the Toronto Defendants.

. This Coust’s Order of February 7, 2005, envisaging an expediled trial of
the Plaintiff's seemingly somewhat tenuous claim to monies fn excess of
the lowest intermediate balance with & view to expediting the pessibility
of innccent deposilors reoeiving their monies, proposed that 2 limited
{ssu¢ be tred. On the assumption that the monies were held on
constructive trust for the Plaintiffs, could they prove as matter of evidence
the right lo irace monies in excess of the lowest intermediate balance? {
envisaged that the other Defendants would likely receive some, if not all,
of their monies in early course, and that the issue of whether or not as 2
matter of fact and taw the Defendant did receive the Plaintiffs’ monies
jmpressed with a constructive trust could conveniently be tried in the
Toronto action. This would minimize the prejudice to the depositors,
enable the Plaintiffs to prove their proprietary claim in their preferred
forum, should this prove feasible from an Ontario law perspective, The
Defendant was, at this juncture, stifl under the formal control of the
alleged perpetrators of the fraud, and it seemed possible that any deficit
owing to its depositors might be made good out of other resources, and
that any prejudice it might sustain in being sued in Ontario need not be
taken into. account. The ramifications of ordering a split trial on a non-
consensual basis were simply not analyzed at this stage.

On April 5, 20035, when [ declined an application by the Defendant’s then
attorneys for payment of their fees out of the Bermuda monies, I indicated
that the information then before the Court suggested that independent
management should be appeinted because of the actual or contingent
insolvency of the Defendant. On or sbout April 21, 2005 Marous Wide of
PricewaterhouseCoopers Toronte was appointed Provisional Liquidator of
the Defendant in St. Vincent, and fresh lawyers were retained in Bermuda,
At a hearing on October 6, 2005 with attempts still being made to finalize
an order giving effect to the February 7, 2005 Ruling, Mr. Woloniecki for
the Provisicnal Liquidator placed before the Court. his client’s First
Report. This indicated that: (a) the Plaintiffs appeared o have a pgood
proprietary claim; and (b) that the Defendant was clearly insolvent with
additional unsecured creditors not before the Bermuda Court, Counsel
further stated that the only live issue was the extent of the proprietary
claim. The matter was adjourned to a date to be fixed for further
srguments on the terms of the February 7, 2005 Order, and further
evidence was directed to be filed within 14 days. This First Report gave
credence to the earlier view that the existence of the proprietary claim
might not need to be adjudicated by this Court.

However, on November 10, 2005, ancillary liquidation proceedings
were conunenced in respect of the Defendant in Benmuda, and Messrs.
Peter Miichell and Marcus Wide were appointed Joint Provisional
Liguidators (“JPLs”) by this Court in Companies (Winding-Up) 2005
359. The application was granied by me primarily on the jurisdictional
ground that the Defendant was carrying on business therough an agent, the
Bermuda Commercial Bank Limited, in Bermuda. It followed Lhat the
Exlernal Companies (Jurisdiction in Actions ) Act 1888 (as read with
section 4 of the Companies Act) applied to give this Court jurisdiction as
of right over the Defendani. The Petiionsr’s Counsel, Ms. George, cited
Wade-Miller I’s decision in Jnformission-v- Convertix Corporation [2000]
Bda LR 75. The JPLs subsequently consented to the liquidation slay
being lified 1o permit the Plaintiffs to pursue the present claim. The other
deposilors, as unsecured credilors, were now prevented by the liguidation
stay froms further participating in the Bermuda procesdings.



6. By Summons dated April 7, 2006, the TPLs sought orders (a) directing the

~3

exchange of pleadings and trial of the Plaintiff’s proprietary claim, and (b}
payment out to them of monies in excess of the lowest intermediate
balance. On April 26, 2008, by way of response, the Plaintiffs issued 2
Summons seeking orders that: (a) the issuec of whether or not the
Defendant was through Kevin Coombs fixed with knowledge of the
Toronte Defendants’ fraud when it received the Plaintiffs” montes should
tried in Toronto, which was the natural and most appropriate forum, (b)
that tracing issues should only be determined after that adjudication, and
{c} that the JPLs should not in the interim have recourse to the monies in
excess of the lowest intermediaté balance amount, which latter amount
should be paid out to the Plaintiffs forthwith.

On Aprif 26, 2006, the two Sumnmonses were argued. Mr. Wolontecki
opposed trial of the issue of whether the Defendant was a constructive
trustes in Ontario because that forum was not a competent jurisdiction.
Written submissions on junsdiction were filed on Loth sides. The JPLs
position on the fraud issue was tentatively revised to the position that (a)
the Plaintiffs’ loss was essentially an investment loss, and (b} accordingly
the Defendant did not receive the moniss with notice that they were stolen.
T encouraged the parties to consider whether, in light of the discovery and
the pleadings which I ordered on that date, agreement on the fraud issue
could be reached so that only tracing issues need be actually tried in the
present proceedings. Such a compromise would obviously save fime and
costs, and also avoid this Court rying any issues which overlapped with
matters likely to be determined in the Ontario action. Pleadings wete
ordered to be exchanged on the entirely of the proprietary claim, but the
Plaintiff's application for & cross-jurisdictional split trial, as it were, was
adjourned, together with the JPLs’ application for (a) full discovery, and
(b) a permanent imjunction restraining the Plaintiffs from seeking fo jois
themn as defendants in the Ontario action. The matter was adjourned for a
further directions hearing after the exchange of pleadings, which hearing
ook place before me on September 22, 2006.

The issues for determination

8.

At last week’s hearing, asnxious to avoid further delays, I refused the
Plaintiffs’ application for a stay of the present proceedings pending an
application to the St. Vigcent Court to have Mr. Wide removed as
Liguidator of the Defendant on conflict grounds. I reserved the costs of
that application as the JPLs sought indsmnity costs and it seemed wrong to
adjudicate such an application until after the St. Vincent Court had dealt
with the conflict spplication, notwithstanding my view that such overseas
application 'provided no  good justification for placing the present
application before this Cowrt on hald. [ ordered that the Plaintifls provide
the further and better particulars sought by IPLs in respect of the entirety
of the proprictary claim but, after hearing further summary argoment on
the forum issue, declined the PlaintifTs’ request that I fix an extended two-
day hearing on this izsue. Instead, I reserved judgment on the issue of
whether or not, absent consent, I should follow the unusual course of
allowing a portien of the Plaintiffs’ claim {o be determined in a foreign
action. While it scemed imprebable that I could properly compel the JPLs
to submit to the Ontario Cour’s jurisdiction for the tnal of the lability
porticn of the Plaimtiffs” proprietary claim, the rules of law and practice
applicable to this uinusual scenario wers not immediately clear.

The issue of forum non conveniens 1o my mind only sirictly arises at all in
respect of an entive cause of action. Mr. Luthi did not cite any authorilies
where the doctrine has been applied to one portien of a cleim, ard ne
doubt relied on the doctrine nol in ifs strict sense, but by way of analogy.
He relied principaliy on Dongghueav-doee {20027 1 Llovds Law Rep



425, where the House of Lords held that because it was desirable that all
issues of a common dispute involving third party interests be resolved in
one forum, they would not grant an anti-suit injunction restraining the
applicant from being sued outside of England (in particular in proceedings
already commenced against the applicant in New York) for breach of
English exclusive jurisdiction clauses. The latter case tumed on whether or
not an anti-suit injunction should be granted, not on classic forum non
conveniens principles in any event. The Plsintiffs may not have formally
entered an upconditional appearance in the present proceedings, but they
have appeared through Counsel on various occasions over some 18
months before they first applied for relief on forum grounds, and sought
substantive relief by way of an interpleader order in the First Affidavit of
Allens Walsh sworn on or zhout September 14, 2004. They elected (o seek
retief in this Court in respect of the Bermuda monies before considering
suing the Defendant in the Oatario action. In my view they have
unarguably submitted to the jurisdiction of this Courl. The issue of forum
was first formally raised, and then only as regards one aspect of their
claim, in April 2006. By this time the fund the Plaintiffs assert a claim to
is the principat liquidation asset of the Defendant’s provisional liquidation
under the supervision of this Court. Bermuda is, against this background,
the most appropriate forum for a dispute over fitle to essets located here to
be tried in any event. So I would reject the forum argument on these
fundzmental grounds, without deciding Mr. Woloniecki's contention that
the Ontaric Court is not a “competent” jurisdiction for forum purposes.

1. Ontario need only be “competent” in the sense of possessing personal

jurisdiction as of right over the Defendant, for forum purposes, it seems to
me, if this Court itsell has junisdiction “as of right” : Arabian American
Insurance Company (Bahrain}) E.C. —w Al Amana Insurance and
Reinsurance Company Limjted {1994] Bda LR 27, per Ground J (as he
then was) at page 6, following da Costa JA of the Court of Appeal for
Bermuda in National Iranian Oil Company ~v- Ashland Overseas Trading
Limited [1988] Bda LR 13. As indicated above when giving the history of
these proceedings, this Court in its winding-up jurisdiction has already
determined that this Court has jurisdiction as of right over the Defendant
comnpany when appointing the JPLs, an appointment which the Plaintiffs
have never challenged on jurisdictionzl grounds. So whether the forum
non conveniens doctrine applies strictly or is applied merely by way of
analogy, the present proceedings may not be stayed on forum grounds in
favour of Ontario unless {he Plaintiffs are able io show that thal
jurisdiction is competent as of right over the Defendant. There is presently
no evidence before the Court to the effect that Ontario is a competent
courl, a point which was first taken by the JPLs on Apri} 26, 2006, and this
basic factual assertion was not disputed by Counsel either then or at the
renewed hearing of the Plaintiffs’ forum Sunsmons. In these circumstances
it does not seem lo me, even assuming Ontario law to be the same as
Bermuda law and further assumning that legislation similar to our Extemal
Companies {Jurisdiction in Actions)Act 1888 exists there, that Ontario is a
compelent jurisdiction, The Plaintiffs’ own case is that the Torento
Deflendants were the alfer egos or principals of the Defendant company,
not its agents, so no basis for asserting personal jurisdiction over the
company in Ontario would necessanly fellow just because the Toronto
Defendants controlled the company from there. So on this further ground |
would hold in the alternative that Bermuda is the natural and most
appropriate forum.

_ However, it seems to me that the real issue to decide is not wiich

surisdiction is the most appropriate forum for the trial, the Plaintiffs having
had little choice but to elecl 1o sue in Bermuda to recover assels localed
here. Rather, the relevant question is whether as a matter of case
management this Courl ¢an and should compel the JPLs (o submil ta the
jurisdiction of the Ontarre Courls to determing one discrete 1ssue which



appears 1o overlap with wider issues iikely {o be tried in a wider and far
lenger trial, on the grounds that the needs of justice so require.

Principles relevant to the exercise of the Court’s discretion

12. The Plaintiffs require leave of this Court to continue to sue the Defendant,

2 company i provisional fquidation, as epposed to being lefi to their
remedy of proving in the liquidation. It appears that their proprietary claim
has been dismissed in St. Vincent, triggering the curious complaint that
they only consented to Mr. Wide serving as liquidator because they
helieved he would agree that claim. Leave has been granted in respect of
these proceedings alone, in line with the general rule that purported
secured creditors should not have to prove in the liquidation of an
insolvent company, which process is designed for persons having claims
against the company’s property as opposed to those seeking to recover
their own property. But the automatic stay triggered by the appointment of
the JPLs under section 167(4) of the Companies Act 1981 would still have
to be lifted to permit the Plaintiffs, as matter of Bermuda law, to seck to
join the Defendant as a party to the Oniario Proceedings. Section 167(4)
provides as follows:

Y4 When a winding-up order has been made or a
provisional liguidator has been appointed, ne action or
proceeding shall be proceeded with or commenced against the
company except by leave of the Court and subject to such terms
as the Court may impose.”™

13. The primary object of this stay provision is o (a) prevenl an insolvent

L

company's assets from being depleted through litigation with unsecured
creditors, and (b) preveni individual unsecured coreditors making
preferential recoveries. But this does not mean thaf the Court does not
retain a discretion, in appropriale circumstances, 1o refuse leave to proceed
to a disputed secured creditor, even with respect to proceedings within the
jurisdiction of this Court. Leave is usually granted ahsent “special
circumsiances”™: In re Atlantic Computer Systems PLC [1992] Ch.505 at
520-521 (C.A.). In my view il is ebvious, without authority, that this Court
in considering how to manage the present litigation must have regard to
the impact of the litigation on the Defendant’s unsecured creditors, even if
both parties in any event (by virtue of the Overriding Objective) have a
common obligation to save time and costs. It also obvious that seeking
leave to sue a company in liquidetion in a foreign court, in respect a
portion only of a proprietary claim which is also to be pursued here, is
clearly a highly unusual sel of circumstances.

. Mr. Woloniecki made the rather bellicose suggestion thal even if this

Court {ifted the stay to permit the Plaintiffs to seek to join the Defendant
in the Onterio proceedings, the JPLs would simply ignore the proceedings
and argue before this Court that any findings made against them were not
binding because they were not made by a competent court. This robust
position to some extent averlooks the fact that tihe JPLs are officers of this
Count, and this Court must potentially possess the competence 1o direcl
liguidators it has appointed to participate in forcign proceedings where
such participation wouid be in the best interests of the liquidation estate.
Section 173 (3) of the Companies Act as read with scetion 175(1) provides
that the liquidators powers to, fuver alia, bring and defend procestings
shall be “shall be suhject to the control of the Cowrt ™.

_ But. this technicality aside, this Court in {ts winding-up jurisdiction will

rarvely second-guess liquidators” judgment as to where tie hestinterests of
creditors lie untess such judgment is clearly awry. Because where (as is
the case here) creditors are likely to be informed of alt material steps taken
by the hiquidators, the creditors, and not the court, will usnally be tie best



judges of where their own interests lie. And, bearing in mind that the
proceedings here are only ancillary to the principal liquidation in St
Vincent and the Grenadines, this Coust should be cautious in the extent to
which is seeks fo supervise the JPLs at all.

I6.

=

But the primary guide to deciding how issues should be tried is now the
Overriding Qbjective, which in my view implicitly empowers this Court to
direct that certain issues should be determined in foreign proceedings,
although the primary aim of the rules is obviously to regulate proceedings
before this Court, and it is difficult to imagine such a direction being
routinely made absent al] parties consenting tfo the proposed maulti-
jurisdictional division of issues. Qrder 1A of the Rules of the Supreme
Court provides as follows:

“1A4/1 The Overriding Objective
! (1) These Rules shall have the overriding objective of enabling the
court to deal with cases justly.

(2)Dealing with a case justly includes, so farasis  practicable —
(a)ensuring that the parties are on an equai footing;
(b) saving expense;
(c)dealing with the case in ways which are propartionale —
() io the amount of money involved,
(ii) to the importance of the case;
{iti) to the complexity of the issues,; and
(iv) fo the financial position of each party,

{d) ensuring that it is dealt with expeditiously and [fairly;
and

{e)alitting to it an appropriate share of the couri’s resources,
while taking inte account the need lo allot resources lo ather
cases.

1472 Application by the Court of the Overriding Qbjective
2 The court must seek to give effect to ihe overriding objective when il

(ajexercises uny power given to it by the Rules; or

() interprets any rule. 1473 Dury of the Parties
3 The parties are required to help the court to further the overriding
objective.

1474 Court’s Duty to Manage Cases
4 (1)The court must further the overriding objective by aclively
Managing cases,

(2} Active case management includes —

{a) encouraging the parties to co-operate with eacl other in the
conduct of the proceedings,

(b} identifying the issues ai an early stage;

(c) deciding promptly which issues need full imvestigation and trial
and accordingly disposing summarily of the cilters;

(d) deciding the order in which issues are to be resolved;

{z) encouraging the parties io wse an alternative dispute resofution
procedure if the eouri considers  thur appropriaic ariel
Jacilitaiing ihe use of such procedure:



(f} helping the parties to seitle the whole or part of the case;

(g} fixing timetables or otherwise controlling the progress of the
case;

(b) considering whether the likely Dbenefits of taking a
particular step justify the cost of taking it;

(i} dealing with as many aspects of the case as it can on the
same occasion;

(i} dealing with the case without the parties needing io allend at
caurt;

{%) making use of technology; and

1) giving directions to ensure that the trial of a case proceeds
quickly and efficiently. " {emphasis added}

Key factors relevant to the exercise of the Court’s discretion

17.

19,

I have had regard to the above principles in encouraging the parties {o
reach agreement on the further conduct of these proceedings and in
declining to aliow further extended argument on the forum case
management issue. I also apply the above principles to the issues at hand.
The Plaintiffs seek to have the issue of whether or not the Defendant
Company received their monies with nctice of the Toronto Defendants’
fraud tried in Ontasio together with their main fraud case against the
Toronte Defendants. From paragraphs 71-82  of the Eighth Waish
Affidavit, 1t appears that they rely primarily on the pre-liquidation
somewhat superficial view this Court expressed in January, 2003, rather
than on any direct evidence that trying this issue in Onlario would be more
just to all concerned. When Mr. Luthi was challenged to justify the
practical merits of his position, he did not refer me to any evidence. 1 took
the view that in light of the passage of time since the Plaintiffs’ forum
applisation was first filed {April 16, 2006), they had had more than
sufficient time to file evidence in this regard.

. When the Defendant bank was still to some extent under the control of an

individual Yinked with the Toronte Defendants and apparently solvent, it
seemed obvicusly desirable that the Plaintiffs should be able to advance
overlapping fraud allegations against all defendanis in one trial, and have
one discovery process. 1t was hoped that the upper limits of the Plaintiffs’
claims could have been quantified in the course of 2003, and that the other
depositors would be returned their money almost in full within the same
time-frame. The position is no lenger the same i that the manifestly
insolvent Defendant is now completely under independent Couri-
supervised management in St. Vincent and Benmuda, and s now clear not
enly that the other depositors cannot be paid in full, but that the timeline
for detennining the Plaintiffs’ substantive claim (which now clearly
impacts o the other depositors) is far longer than previcusly hoped.

The JPLs suggest that it is unclear whether all issues relevant to the
tracing claim would be determined in Toronto. This is not a substantial
abjection as, assuming the proprietary claim was asserted in the Onlario
action with the JPLs participation, there 13 o reasons why the parlies o
the present action should not fully sdjudicate all wssues relevant to (he
merits of the substantive claim in those proceedings. leaving only the
application of the tacing remedy to be determinod here. Would the
Plaintiffs be vnduly prejudiced by having that ciaim tried here, and 1f so
how? It is true that their ability to cross-examine the Toronto Defendants
would be tuken away, but (hat is 1o a large extent offset by the fact that
those Defendants would not be here lo directly contradict the altegahions
of fraududent intention faid against then,



20, The main controversy on fraud appears to be whether or not the Plaintiffs’

o]

22,

23

monies were Jost in bad investments, as the JPLs contend, or were stolen,
as (he Plaintiffs contend. That question seems likely to depend more on an
assessment of docurentary records rather than on questions of fraudulent
intent. The Plaitiffs wifl tkely find 1t easier to make out a prima {acie
case of fraudulent intest without the perpetrators here to defend
themselves in the present proceedings, provided their characterisation of
the transactions which resulted in what they claim io be their monies
coming to Bermuda can first be made out. On the pleadings, the Defendant
has essentiaily admitted that the Taronto Defendants were its alter ego, s0
the padicipation of the Toronte Defendants is in this important regard
irrelevant. This is not a case for contending that manifest injustice will be
suffered by the Plaintiffs if forced to establish their proprietary claim in
{he present aclion and to separately establish their fraud claims in the
Ontario action against defendants who are not party to the present
proceedings at all. It cannot be credibly suggested that the Plainiffs’
pursuit of the Ontarie action in way depends on the present claim, which
deals with a wholly distinct issue, which is on the pleadings now even
narrower than it appeared o be in early 2003, when 1 was sympathetic to
the notion of a split trial.

 Would the fact that this Court finds that the Plaintiffs’ monies were not

stolen prejudice the Plaintiffs” positien in the Cntario action, assuming
that this Court makes such determination first? Such taclical prejudice is
plausible, even though the JPLs accept that fraud of some kind took place.
Even thongh this Court’s findings would not have any formal effect on the
Onlario proceedings, the Plaintiffs would hardly be assisted by an early
adverse finding here, and their negotiating position thers would likely be
weakened. The other side of this coin is that if they try their proprietary
claim here first, come what may the Plaintiffs will have a better grasp of
the overlapping fraud issues which wili likely assist them in presenting a
more realistic case against the Torenta Defendants. IT they win here, &
further moral advantage would be gained in their wider campaign for
justice in respect of the alieged fraud.

Even if the Plaintiffs will be prejudiced te some extent by trying those
elements of its proprietary clsim which genuinely overlap with issues
before the Oniario court (and it only a case of overlapping issues arising
out of a wholly distinct ciaim), the goal of sensible case management in
the context of cross-border civil litigation in a real world can never be to
eliminate all incidental injustices which inevitably flow from the muit-
jurisdictional subject-matter of the litigation before the Court. And the
fundamental goal of dealing with cases justly must take into account the
position af all parties before the Court.

The JPLs object to being compelled to litigate the proprietary claim in
Canada on bwo cogent grounds. Firstly they assert thatl it is unclear how
Jong the Cnlario proceedings will last, and secondly they complain about
the costs implications for their estate of becoming embroiled in litigation
involving issues which are of no ditect concern to the Defendant. The
Defendant no tonger represents the interests of alleged fraudsters, but the
interests of the unsecured creditors of an insolvent comnpauny. Postponing
this Court's adjudication of the tracing claim until after the disputed
proprietary claim is adjudicaled in Ontario would cause obvious defay
which would unarguably be prejudicial to the interests of the Defendant’s
creditors. 1 the JPLs were (o participate in two sets ol proceedings mslead
of one (admittedly if the proprictary clam was lost by the Plantiffs
Ontario, no further proceedings here would be required) would clearly
impose an additional costs burden on the Defendant’s estate, and minimze
funds wvailable to meet creditars claims, 1 seems obyvious thal irying the
parrowly defined claim against the Defendunt in Bermuda, both a5 o



Hability and quantum, would be quicker and cheaper for all concemed.
Indeed, il may be that the liability issue should be tried first before the
guanbuin issue in any event, by this Court,

g

Conclusion

24. In sumumary, the JPLs can demonstrate far more ocbvious prejudice to the
Defendant, if the proprietary claim is tried abroad, than would obviously
be suffered by the Plaintiffs if the entirety of their claim is tried here. In
these circumstances, it is not open to this Court {0 grant the extracrdinary
relief which the Plaintiffs ultimately seek.

25. There ig no basis for concluding that the JPLs have misconstrued the best
interests of the Defendant in declining to consent {o trying the proprietary
claim in Ontario, and thereafter reselving tracing issues here. Accordingly,
there are no grounds for this Court to take what would in any event be an
unprecedented step in terms of judicial case management by compelling
the Defendant fo submit to the jurisdiction of a court which does not
appear to be competent for the {rial of a portion of the Plaintiff’s claim.
Absent truly exceptional circumstances, the directions for a split trial in
Ontario and Bemnmuda that the Plaintiffs seek could only properly be
ordered by consent.

26. Accordingly, the Plaintiffs” application for the relief set out in paragraphs
1,2 and & of their April 24, 2006 Directions Summens is dismissed. I will
hear Counsel, if required, as to costs, but would otherwise order that the
costs of these aspects ef their Summons should be in the cause.

27. T weould further order that the Plainiff within 21 days issue 2 Summons
for Directions so that pre-trial directions can be given with regard to, inter
alia, entry for trial, the exchange of witness statements, expert evidence (if
applicable), and issues fo be tried. Counsel should seek to agree as many
dirsclions as possible, and should in particular consider whether it would
be feasible to try the issue of the existence of the Plaintiffs’ proprietary
¢laim first on the basis that however this threshold 1ssue 1s determined, it
may be possible to aveid a trial on the extent of the tracing remedy issue,

Dated this 27" day of September, 2006 o ,//;M//:%,
P

KAWAL e
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IN___THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004: No: 257

(DALLEN WALSH Plaintiffs
(2) HANS TAAL
and

HORIZON BANK INTERNATIONAL LIMITED
(IN LIQUIDATION) Defendant

ORDER

UPON THE APPLICATION by summonses of the Defendant, Horizon Bank
Intetnational Ltd (“HBI™), acting by its joint provisional liquidators (“the JPLs™), dated 7
April 2006 and 6 September 2006; and the application by summonses of the Plaindffs
dated 24 April 2006 and 14 September 2000

AND UPON HEARING counsel for HBT and counsel for the Plaintiffs

AND UPON the JPLs undertaking to this Court that the Excess Monies (as defined in
paragraph 1 of this Order) shall be administered in the Saint Vincent and Grenadines
winding-up proceedings (“the SVG proceedings”) in accordance with the order of the High
Coutt of Saint Vincent and Grenadines (“the SVG Court”) dated 10 February 2006 and

such other otders as the SVG Court may make thereafter in the SVG proceedings

IT IS HEREBY ORDERED THAT:

1. The sum in excess of US§5,600,000 (“the Excess Monies™) in the Defendant’s accounts
at HSBC Bank of Bermuda (to be established pursuant to the consent order of this
Court dated 22 September 2006 (the “HBI Accounts™)), shall be paid to the JPLs upon
their undertaking above, and accordingly the JPLs are authotized to withdraw the
Excess Monies from the HBI Accounts. PROVIDED THAT this Order shall be

70528.2 ' 1



without prejudice to the right of the Plaintiffs to seek to prove that theit proptietary

claim against the Defendant is for an amount in excess of $5,600,000.

2. The Plintitfs’ application that the action herein be stayed and that all time
requirements be extended until the determination of the Plaintiff’s application in Saint

Vincent and the Grenadines on the issue of conflicts of interest is dismissed.

3. The Plaintiffs shall serve their list of documents in accordance with Order 24 of the
Rules of the Supreme Court within 28 days and shall allow inspection of their

documents forthwith.

4. The Plaintiffs shall file and setve their response to the Defendant’s request for further

& better particulars of the Plaintiffs” Points of Claim on the Defendant within 28 days.

5. The Plaintiffs be granted leave to file and serve their teply to the Points of Defence
within 28 days.

6. Costs in relation to:
6.1. the stay application are resetved.

0.2. the applications for directions concetning discovery, further and better particulars

and reply are costs in the cause.

6.3. all other issues heard before the court on 22 September 2006 are reserved.

Dated the 22n day of September 2006.
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IN THE SUPREME COURT OF
BERMUDA (COMMERCIAL COURT)
2004: No: 257

()ALLEN WALSH Plaintiffs
(2) HANS TAAL

and
HORIZON BANK INTERNATIONAL
LIMITED
(IN LIQUIDATION)

Defendant

ORDER

Attride-Sttling & Woloniecki
Crawford House
50 Cedar Avenue
Hamilton HM 11
Bermuda
Attorneys for the Defendant
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IN THE SUPREME COURT OF BERMUDA
(COMMERCIAL COURT)
2004: No: 257

(DALLEN WALSH Plaintiffs
(2) HANS TAAL
and

HORIZON BANK INTERNATIONAL LIMITED
(IN LIQUIDATION) Defendant

ORDER

UPON THE APPLICATION by summons of the Plaintiffs dated 24 April 2006

(“Directions Summons”)

AND UPON HEARING counsel for the Plaintiffs and the Defendant

IT IS HEREBY ORDERED THAT:

1. Paragraphs 1, 2 and 6 of the Plaintiffs’ Directions Summons are dismissed with costs in
the cause.

2. The Plaintiffs shall issue a summons within 21 days for pre-trial directions including in
relation to:

2.1. entry for trial;
2.2. the exchange of witness statements;
2.3. expert evidence (if applicable); and

2.4. issues to be tried.

Dated the 27t day of September 2006.
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IN THE SUPREME COURT OF
BERMUDA (COMMERCIAL COURT)
_ 2004: No: 257

(HALLEN WALSH Plaintiffs
(2) HANS TAAL

and

HORIZON BANK INTERNATIONAL

LIMITED
' (IN LIQUIDATION)
Defendant
ORDER
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Attride-Stirling & Woloniecki
Crawford House
50 Cedat Avenue
Hamilton HM 11
Bermuda
Attorneys for the Defendant
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