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MEMO: 
 
To: Fred Constantine 

From: Glen Noel 

Date: 19 December 2003 

Re: Opinion on Applicable Limitation Periods   

Our File No.: Price Waterhouse Cooper – Hickman Equipment – 4207-25 

 
You have asked for my comments and opinion on applicable limitation periods for legal 
actions the Receiver is considering. 
 
Factual Background 
 
In a meeting on 18 November 2003 you briefly outlined the nature of the claims being 
contemplated.  Firstly, a claim may lie against the former accountants for Hickman 
Equipment in negligence for preparation of audit services.  The company, Hickman 
Equipment would have relied on the audit reports for advice on financial controls and 
management.  I understand the relevant time period is 1997 and the first relevant audit 
report was presented in January 1998 and the last audit report was some time in 2001. 
 
I was asked to consider at a meeting with you and Jim Kirby on 8 December 2003, what 
impact the Affidavit evidence of Albert Hickman filed on 7 February 2002 might have on any 
such action Hickman Equipment may bring.  Albert Hickman deposed in his Affidavit that it 
was not until the Fall of 2001 did it become apparent that Hickman Equipment had serious 
cash flow and profitability issues.  He further deposed an investigation was ongoing into the 
source of those issues.  On 14 January 2002 the directors of Hickman Equipment 
authorized by resolution the seeking of CCAA protection and asked Deloitte & Touche Inc. 
to assist in evaluating the company’s financial position. 
 
An action is also being considered, on behalf of the company, against the company’s 
employees, officers and/or directors for recovery of paid bonus monies which were never 
earned. 
 
Issues 
 

1. What are the causes of actions that apply? 
 
2. When did the causes of actions arise? 
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Statutory Provisions 
 
The guiding statutory provisions are contained within the Limitations Act, S.N.L. 1995, c.L-
16.1 (“the Act”).  The Act came into force on 1 April 1996.  By s.24(1) the Act applies to 
causes of actions that arose before the Act came into force as well as to causes of actions 
that arose after the Act came into force.  However, the Act would not revive a cause of 
action which had expired before the Act came into force: s.24(2).   
 
The provisions of the Act that deal with what limitations period apply are as follows: 
 
Limitation period 2 years 
 

5. Following the expiration of 2 years after the date on which the right to do so 
arose, a person shall not bring an action 

 
(a) for damages in respect of injury to a person or property including 

economic loss arising from the injury whether based on contract, tort or 
statutory duty; 

 
(b) for damages in respect of injury to person or property including 

economic loss arising from negligent representation and professional 
negligence whether based on contract, tort or statutory duty; 

 
Limitation period 6 years 
 

6. (1)  Following the expiration of 6 years after the date on which the right to do 
so arose, a person shall not bring an action 

 
(a) for damages for conversion or detention of goods; 

 
(c) for a tort committed against that person which does not come under 

paragraph 5(a); 
 
(h) to recover a debt; 

 
Limitation period 10 years 
 

7. (1)  Following the expiration of 10 years after the date on which the right to do 
so arose, a person shall not bring an action or proceeding 

 
(c) against a trustee in respect of a fraud or fraudulent breach of trust to 
which the trustee was party or privy; 
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(d) against a trustee for the conversion of trust property to the trustee’s 

own use; 
 

(e) to recover trust property or property into which trust property can be 
traced; 

 
(f) to recover money on account of a wrongful distribution of trust property 

against the person to whom the property is distributed, or a successor; 
or 

 
Idem 6 years 
 

9. An action for which a provision as to limitation is not made in sections 5 to 8 or 
in another Act shall not be brought after the expiration of 6 years after the date on 
which the cause of action arose. 

 
 
On the second consideration as to when time actually commences running the following 
provisions of the Act are applicable: 
 
Trusts 
 

12. (1)  In an action by a beneficiary of trust property with respect to his or her 
future interest in that property the cause of action shall not arise until that interest 
becomes a present interest. 

 
(2) In an action by a beneficiary of trust property with respect to his or her interest 
in that property the cause of action shall not arise until that beneficiary is fully aware 
of the cause of action where 

 
(a) the action is based on a fraud or fraudulent breach of trust to which the 

trustee was a party or privy; or 
 
(b) the action is to recover from the trustee, trust property or proceeds 

from that property, in the possession of the trustee or previously  
received by the trustee and converted to his or her own use. 

 
(3) Where an action is commenced by a beneficiary under subsection (2), the 
burden of proving that no cause of action exists rests with the trustee. 
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(4) Where a cause of action arises for the conversion or detention of goods, a 
further or continuing conversion or detention of goods does not give rise to a new 
cause of action for the purposes of this Act. 

 
Time for cause of action 
 

13. (1) Except as otherwise provided in this Act, the common law rules 
respecting the time at which a cause of action arises continue to apply. 
Postponement of running of time 

 
14. (1) Notwithstanding section 13, in an action 

 
(c) professional negligence; [and] 
 
(f)  for a non-fraudulent breach of trust, 

 
the limitation period fixed by this Act does not begin to run against a person until he 
or she knows or, considering all circumstances of the matter, ought to know that he 
or she has a cause of action. 

 
(3) Notwithstanding subsection (1), an action included in subsection (1) shall not 
be taken by a person after the expiration of 10 years from the later of the date of 

 

(a) the act or omission on which that action is based; or 

(b) the last of a series of acts or omissions or the termination of a course 
of conduct where that action is based upon a series of acts or 
omissions or a continuing course of conduct. 

 

Discussion and Analysis 

Issue 1:  What causes of actions apply?   
 
The key question to ask in determining the cause of action that applies is: what is the 
source of the damages claimed.  Mr. Justice Orsborn in the recent case of Butler v. 
Maritime Life Assurance Co. (2003) 224 Nfld. & P.E.I.R. 173 (T.D.) stated: 
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“The inquiry must focus on the cause, or source, of the damage 
claimed.  The legal characterization of the claim – the nature of 
the cause of action – is not relevant.” 

 
Butler involved a claim for disability benefits, hence it was determined it involved a claim for 
breach of contract.  Orsborn J. held in Butler that claims for breach of contract or in 
negligence fall outside the two year limitation period set out in s.5(a), unless it can be 
established there was physical injury to the person or direct damage to the property.  There 
being no specific limitation provision for breach of contract without accompanying physical or 
direct injury, it was decided that the applicable limitation would fall under the catch-all 
provision of six years in s.9. 
 
Certainly, within the factual circumstances of the claim against either the accountants for 
negligence in conducting the audit services, or for an action against the employees, officers 
or directors there would be no physical or personal injury to a person or direct damage to 
property, thus the two year limitation period would not apply. 
 
The Butler decision was applied by Mr. Justice LeBlanc in Oke v. Strawberry Hill Resort 
Ltd. (2003) 225 Nfld. & P.E.I.R. in connection with a claim for a wrongful dismissal from 
employment. 
 
There is no substantive difference in the wording of 5(a) and 5(b), concerning economic loss 
arising from negligent representation and professional negligence, and it is therefore my 
opinion the same interpretation would be placed upon “injury” – it must be a physical or 
direct injury to person or property for a two year limitation to apply. 
 
As the source of the damage claimed in the action being contemplated is for breach of the 
proper professional standard of care for audit services, whether in contract or negligence, 
the limitation period would come under the residual catch-all limitation of six years as set out 
in s.9. 
 
For the action against the employees, officers or directors, if the damages claimed can be 
considered for conversion, or to recover a debt, then we are still dealing with a six year 
limitation period as provided in s.6. 
 
There is the possibility that the limitation period could be 10 years in the action against 
employees, officers or directors, if the action is framed and the material allegations can be 
made out that in taking or accepting unearned bonus monies there was in effect either a 
fraudulent or wrongful conversion, retention or distribution of company (trust) monies.  
Sections 7(1)(c) – (f) would come into play. 
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Issue 2: When did the causes of action arise? 
 
The time for the company’s action commencing against either the accountants in performing 
the auditing services, or the action against the employees, officers and directors would be 
subject to discoverability provisions in s.13(1) and 14.  This means for a claim for 
professional negligence as per s.14(1)(c) and for a non-fraudulent breach of trust under 
s.14(1)(f), time would not run against the company until the company knew considering all 
circumstances of the matter, or ought to have known, it had a cause of action.   
 
There is an outside limit of 10 years for discoverability from the last of a series of acts or  
omissions on which the action is based, or the termination of the course of conduct on which 
the action is based: s.14(3).   
 
If the action against the employees, officers or directors is considered to be an action for 
tracing of trust funds, the time does not commence until the beneficiary of the trust property 
(the company) with respect to its interest in the monies was fully aware of the cause of 
action: s.12(2). 
 
Conclusion 
 
It is my conclusion that the earliest limitation period for an action against the auditors for 
negligence in performing the auditing services would be six years from when the initial audit 
report was received on the date in January 1998, thus action should be commenced on or 
before the six year anniversary date in January 2004.  Subject to when the company knew 
or ought to have know certain matters on which the action is based, there may be a longer 
period of time extending the time for commencement of the action. 
 
Any action against the employees, officers or directors should likewise be brought in six 
years from the first time any unearned bonuses can be traced as being paid.  The time for 
such an action against the employees, officers or directors will be extended to ten years in 
the event that the case can be made out that such monies were trust property, and perhaps 
even longer if it can be further established that the company had not become fully aware 
that such trust monies were being wrongfully paid. 
 
Even if the argument is made that any action against the auditors is governed by two years 
as set out in 5(b) of the Act, it appears that such action would be within the two years the 
company at the very earliest knew or ought to have known of the problems with previous 
audits.  The company could not have known prior to the completion of its investigation, 
which formally began with the request for CCAA protection and the retention of Deloitte & 
Touche on 14 January 2002. 
 
 



 
19 December 2003 Page 7 
 
 
  

 
 
 
 
 

 
 

NOVA SCOTIA • NEW BRUNSWICK • NEWFOUNDLAND AND LABRADOR • PRINCE EDWARD ISLAND 

Recommendations 
 
It is recommended that since certain possible limitation periods are quickly approaching, 
particularly with respect to the company’s action against the auditors, that leave be sought 
from the Court to commence the action forthwith.  It is further suggested that the action be 
framed as broadly as possible to encompass the factual parameters of the allegations.  Our 
Rules and Act have been interpreted rather broadly to allow for amendments to the 
pleadings once issued, after the expiry of a limitation period, as long as the amendment 
relates to the factual parameters initially pleaded. 
 
Once the Statement of Claim has been issued, there is one year to effect service, unless a 
renewal of the Statement of Claim is sought for a further period of six months.  Such time will 
allow for the expert opinion to be finalized.  Consideration can be then given to the necessity 
of amending the pleadings to reflect the findings and conclusions of the expert opinion. 
 
I am happy to discuss or address any questions or concerns you or the client may have 
arising from this general overview of the applicable limitation periods to your circumstances.  
I am somewhat limited in my conclusions not being fully aware of all the factual nuances, 
and can provide you with my further opinion, if it is deemed necessary. 
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MEMO: 
 
To: Fred 

From: Cory J. St. Croix 

Date: 19 December 2003 

Re: Initiation of Proceedings Against Auditors 

File No.: 4207-25 

 
 
Background 
 
The Trustee in Bankruptcy is considering bringing an action against the auditors of Hickman 
Equipment (1985) Limited (“HEL”) but there is some concern that the limitation period might 
expire in early January 2004.  Therefore, it is being contemplated that a pro forma Statement of 
Claim be filed by the Trustee before January 11th in order to preserve the cause of action.  The 
Statement of Claim would then be amended accordingly once the causes of action are defined by 
the Trustee and its solicitors. 
 
The Trustee has expressed concern over the ability to amend the Statement of Claim should a pro 
forma document be used. 
 
Issues 
 
1. How difficult is it to amend a Statement of Claim once it has been filed? 
 
2. How long is a Statement of Claim valid?  Can it be renewed?  If so, for how long? 
 
 
 
Conclusion 
 
The best course of action for the Trustee would be to file a pro forma Statement of Claim in January 
and not serve it on the Defendants immediately.  Instead, the Defendants should be advised that a 
Statement of Claim has been issued and they should be made generally aware of the actions against 
them.  After this is done, the finalization of the causes of actions should be done and an Amended 
Statement of Claim filed before service is ever made on the Defendants.  Since the amendment will 
be done prior to 20 days from the date the pleadings are deemed to be closed (as you are aware 
pleadings close when a defence is filed or the defence to a counterclaim is filed) it can be done 
without leave of the Court.  And as long as the Amended Statement of Claim is served upon the 
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Defendants within a year of its issue there is no need to renew its validity.  Should there be a need to 
wait longer than a year to serve the Defendants then the Amended Statement of Claim can be 
renewed for periods of 6 months at a time. 
 
 
Discussion 
 
Issue 1 - How difficult is it to amend a Statement of Claim once it has been filed? 
 
Rule 15 of the Rules of the Supreme Court, 1986 addresses amendments to pleadings, 
specifically Rule 15..01 states: 
 
 15.01 A party may amend any document filed by that party in a proceeding, other than an order,  

  (a) once without the leave of the Court, if the amendment is made not later than twenty 
days from the date the pleadings are deemed to be closed or five days before the hearing 
under an originating document; 

  (b) at any other time if the written consent of all the parties is filed; or 

  (c) at any time with the leave of the Court. 

 
The Court’s power to grant an amendment under Rule 15 is discretionary and to that end the 
Court has identified 4 criteria that it will apply in determining whether to exercise this discretion: 
 

(1) the amendment must not cause injustice to the other side; 
(2) the amendment must raise a triable issue; 
(3) the amendment must not be embarrassing; and 
(4) the amendment must be pleaded with particularity.1 

 
The last 3 criteria go to the proper identification of the substantive issues in dispute and reflect 
the principles of Rule 14 requiring that pleadings be framed so as to contain all material facts in a 
sufficiently clear, organized and concise form such that all the constituent elements of each cause 
of action being alleged are set out.2  Criterion 1 on the other hand raises the consideration of 
prejudice to the other side; which as a general rule is determined by the simple test of whether or 
not the party seeking the amendment is acting bona fides and whether the other side can be 
compensated for any prejudice caused by the amendment by costs and/or the imposition of 
terms. 
 
The governing purpose of the amendment rule is to enable the court to correct nonprejudicial errors 

                                                 
1 Butler v. Kloster Cruise (1992) 98 Nfld. & P.E.I.R. 138 (NL TD) at paragraph 12. 
2 Curran, C. & Chief Justice Green, “Practice and Procedure” (2001 Bar Admission Course Materials) p. 15-17. 
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and to allow a proceeding to be reshaped and refocused as the case develops so as to enable it to be 
decided on the basis of the real issues disclosed.3  Stated another way, “the paramount 
considerations are the identification of the real issues in dispute and the avoidance of non-
compensable prejudice.”4  Where an amendment results in the assertion of a new cause of action, 
the limitation period for which has expired, will not necessarily result in the amendment being 
denied.  “An amendment will be permitted, notwithstanding expiry of the limitation period, where 
the facts supporting the new cause of action arise out of the same or substantially the same 
transaction as the original cause of action and the defendants are unable to demonstrate any actual 
prejudice.”5 

 
It should be noted that where a party has amended a pleading without leave, the opposing party may 
within 10 days after service of the amended pleading apply to the Court to disallow the amendment.  
 
 
 
Issue 2 - How long is a Statement of Claim valid?  Can it be renewed?  If so, for how long? 
 
Rule 5.06 of the Rules of the Supreme Court, 1986 states that: 
 
 An originating document is valid for a period of twelve months from the date of issue of the 

originating document and, when a party has not been served within the period, the Registrar may, 
for just cause, at any time before its expiration, renew the originating document for a period of six 
months from the date when it would otherwise expire and so on from time to time during the 
currency of the renewed originating document. 

 
Therefore, if the Plaintiff requests the extension prior to the expiry of the Statement of Claim it is 
possible to obtain an extension without having to make application to Court; the Registrar can 
grant the extension if he is satisfied that there is just cause.  Even if the Registrar declines the 
extension, Rule 5.06(2)(b) permits the Plaintiff to make an application to the Court seeking to 
have the Statement of Claim renewed.  This option can also be exercised if the validity of the 
Statement of Claim has expired.  According to the commentary in the Bar Admission Course 
materials, written by Chris Curran and Chief Justice Green, except in clear and obvious cases, a 
plaintiff will have to make an application to the Court to obtain a second or subsequent 
extension.6 
 

                                                 
3 Petten v. E.Y.E. Marine Consultants (1994) 120 Nfld. & P.E.I.R. 313 (NL TD) at paragraph 86 – 101; Imperial Oil 
Ltd. v. T.P. Hickey Insurance Ltd. (2000) 196 Nfld. & P.E.I.R. 298, 589 A.P.R. 298. (NL TD) at paragraph 21. 
4 “Practice and Procedure”, supra note 2 at p.15-11. 
5 Ibid. at p.15-12; see also Petten at 342 and Crossan v. Mortgage Appraisals et al. (1998) 162 Nfld. & P.E.I.R. 307 
(NL TD) at 309 
6 “Practice and Procedure”, supra Note 2 at p. 5-18. 
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The test for determining if a Statement of Claim will be extended or revived is the same – the 
“just cause” test, i.e. “what is necessary to see that justice is done?”7  The fact that the extension 
or revival might deprive the defendant of a limitations defence is not determinative (as it is under 
English jurisprudence), but it is a factor that the court will consider, insofar as it may be 
indicative of potential actual prejudice to the defendant resulting from passage of time.8  
However, if it can be shown that the defendant had some knowledge of the existence of the 
proceeding and/or it can be shown that the delay has not resulted in any prejudice to the 
defendant’s ability to defend the action, the court should be satisfied.  The phrase “just cause” 
should be given a broad and liberal interpretation, giving the court a wide discretion to see that 
justice is done in the individual case.  The interests of the plaintiff and the defendant must be 
balanced against each other.9 
 
“The emphasis in a renewal application is not on whether the plaintiff has a sufficient reason for 
the failure to serve the claim but, rather, on the central question whether the party having to face 
the claim, if renewal is granted, has been sufficiently prejudiced by the delay so as not to be able 
properly to defend himself against the claim.  It is prejudice in maintaining a defence on the 
merits that is relevant and not the mere fact that, if renewal is granted, the defendant will again 
have to face the prospect of trial or will be deprived of some technical defence such as a 
limitation period: Croucher v. Newfoundland & Labrador Housing Corporation et al.”10 
 
“If the defendant has not had contemporaneous notice of the existence of a potential claim or at 
least notice within the limitation period so that he or she could take steps to gather evidence or 
otherwise protect his or her interests, then court can, in the absence of other evidence, presume 
that prejudice necessarily follows from long delay.  On the other hand, where the defendant has 
been aware of the potential claim, even though he or she has not been served with the originating 
document, and has had the opportunity of protecting his or her interests through investigation, 
the court may nevertheless renew the document in the face of long delay, unless the defendant 
can point to specific prejudice that has accrued in the meantime that would now impair the 
ability of the defendant to conduct a full and proper defence: Croucher v. Newfoundland & 
Labrador Housing Corporation et al.”11 
 

                                                 
7 Garbett Estate v. Universal Helicopters (Nfld.) Ltd. (1988) 69 Nfld. & PEIR 153 (CA); Kearney Estate v. Bell 
Helicopter Textron Inc. (1988) 74 Nfld. & PEIR 138 (CA). 
8 “Practice and Procedure”, supra note 2; see also Garbett Estate v. Universal Helicopters (Nfld.) Ltd. at 159. 
9 Ibid. at p.5-19; see also Paul v. Broomfield and Kenway (1988) 75 Nfld. & PEIR 146 (NL TD); Kearney’s Estate 
v. Bell Helicopter Textron Inc. at 142; Croucher v. Newfoundland & Labrador Housing Corporation et al. (1966) 
139 Nfld. & PEIR 26 (NL TD). 
10 Ibid. at p.5-19. 
11 Ibid. 


