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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person:

PricewaterhouseCoopers Ing., in its capacities
as Receiver and Trustee of Hickman
Equipment (1985) Limited

Date of Document:

February 27, 2003

Summary of Order/Relicf Sought
Of statement of purpose n filing:

Interlocutory application for advice and
directions involving a claim for set-off by
United Rentals of Canada, Inc.

Court Sub-File Number:

565

2002 017 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies ' Creditors Arrangement Aet,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the

Supreme Court, 1986 under the Judicature Act, R.3.N. 1990,
c. J-4, as amended

AND IN THE MATTER OF the Banlruptcy and Insolvency Act,
Chapter B-3 of the Revised Siatutes of Canada, 1985, as amended

AND

District of Newioundland

Court No. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRATOR

IN BANKRUFTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUFTCY OF
HICKMAN EQUIFMENT (1985) LIMITED, carrying
on business at 1269 Topsail Road, in the City of

Mt. Pearl, in the Pravince of Newfoundland and
Labradar

INTERLOCUTORY APPLICATION
(INTER PARTES)
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The application of PricewaterhouseCoopers Inc. (“PWC”) as Receiver of the Assets qf Hickman
Equipment (1985) Limited (“Hickman Equipment”) and as Trustee of the Estate of Hickman

Equipment in Bankruptcy, hereby says:

1. By Orders of this Honourable Court granted on the 13 day of March, 2002 and filed
with the Court on the 14" day of March, 2002, it was ordered that:

(i) PWC be appointed receiver pursuant to Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicalure Act, R8.N. 1990, c.J-4 (the
“Receivership Order™); and

(ii) Hickman Equipment was adjudged to be bankrupt and PWC*\YHE
appointed as the Trustee of ifs estate in bankrupicy (the “Receiving
Order");

2. Paragraph 11 of the Receivership Order empowers the Receiver to determine “whether
there are any claims or potential claims by or against Hiclanan Equipment or any other
person who may have received such monies, property or assets, and to report to the Court
with respect to the nature and extent of such claims or potential claims™.

3 Paragraph 34 of the Receivership Order enables the Receiver “from time to time, [to]
bring an interlocutory application before this Court for advice and directions in the
discharge of its powers and duties hersunder.

4, On April 11, 2002, United Rentals of Canada, Inc. (“United Rentals"), filed a proof of
claim with the Trustee in the amount of $936,399.33. The amount of the claim was
caleulated by deducting $329,254.74 (“set-off amount”) acknowledged to be owing to
Hickman Equipment by United Rentals, by way of set-off from the total claim of United
Rentals against Hickman Equipment.

5. Part of the set-off amount includes $171,350, which represents the unpaid purchase price
for a John Deere 160LC Excavator Serial #P00160X041476 (“JD Unit™),

6. Based on the facts known to it, PWC as Receiver is of the opinion that United Rentals is
not entitled to set-off the arnount of $329,254.74 and those monies are payable from
United Rentals to PWC in its capacity as Receiver of Hickman Equipment.

7. The applicant therefore makes this Application for advice and directions of the Court in
respect of’

(a) the entitlement of PWC as Receiver to the set-off amount of $329,254.74;

(b) United Rentals’ entitlement to the set-off amount of $329,254.74 as against
the amount claimed to be owing to it by Hickman Equipment;

(c) in the event that United Rentals is not found to be entitled to the set-off
amount of $329,254.74 or any portion thereof, an Order compelling United

(200999
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Rentals to make immediate payment of the portion it is not _antitled to _set—n_ff
plus intcrest, to PWC in its capacity as Receiver for distribution to crt.:.dlturs in
accordance with the terms of the Receivership Order and the Claims Plan
er; and .
(d) glr?hE’ event that United Rentals is entitled to set-off the amount payal?lg in
respect of the JD Unit, a declaration that the conveyance of the JD Unit 1s a
preference as described in 5.95(2) of the Banfrupicy and Insolvency Act.

i

CARL A. HOLNM, Q.C.

Solicitor for PricewaterhouseCoopers Inc. as
Receiver

whose address for service is:

Merrick Holm

1801 Hollis Street, Suite 2100

PO Box 1054

Halifax, NS B3J 2X6

DATED at Halifax, Nova Scotia, this 27" day of Februg

or

¢/o PricewaterhouseCoopers Ine,
215 Water Street, Suite 502

St. John’s, NF Al1C 6C9

ISSUED at St. John's, Newfoundland and Labrador, this 27 day of February, 2003.

Registrar

(200999)
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person:

PricewaterhouseCoopers Inc., in its capacities
as Receiver and Trustee of IHickman
Equipment (1985) Limited

TDate of Document;

February 27, 2003

Summary of Order/Relief Sought
Of gstatement of purpose in filing:

Notice of application for advice and
directions invelving a claim for set-off by

United Rentals of Canada, Inc.

Court Sub-File Number: 7. 5%

2002 01T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

' [N THE MATTER OF the Companies' Creditors Arrangement Act,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R.5.N, 1990,
¢. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and Insolvency Act,
Chapter B-3 of the Revised Statutes of Canada, 1983, as amended

AND

District of Newfoundland

CourtNo. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRATOR

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
HICKMAN EQUIPMENT (1985) LIMITED, carrying
on business at 1269 Topsail Road, in the City of

Mt. Pearl, in the Province of Newfoundland and
Lahrador

NOTICE
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vOU ARE HEREBY NOTIFIED that the foregoing applicatibn will be mav_:le to the judge
presiding in Chambers at the Court House at St. John's, Newfoundland and Labrad_or, on
Wednesday, the 12 day of March, 2003, at 10:00 2.m. or so soon thereafter as the application

can be heard.

YOU ARE FURTHER NOQTIFIED that the Court has direcied that persons wishing to
reply or r respond to the within Application are to file a reply or response with the _Cou_rt on or
before March 7, 2003 and to give notice of their reply or response to other Earhes in these
proceedings in accordance with the terms of Orders earlier issued in_ these proceedings.

TO:  See distribution list attached hereto as Schedule A

DATED at Halifax, Nova Scotia, this 26™ day ﬁ 2003.

CARL A. HOLM,A3.C.

Solicitor for PricewaterhouseCoopers Inc.,
in its capacities as Receiver and Trustee of
Hickman Equipment (1985) Limited
whose address for service is:

Merrick Holm

1801 Hollis Street, Suite 2100

PO Box 1054

Halifax, NS B3] 2X6

or

o/0 PricewaterhouseCoopers Inc.
215 Water Street, Suite 802

St John's, NL A1C 6C9

[SSUED at St. John’s, Newfoundland and Labradaor, this day of Februnary, 2003.

Regisirar

(200992}
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ABN Amro Bank Canada/
ABN Amro Leasing &
Tramac Equipment Litd.

Bombardier Capital Leasing
& Culease Financial Services

Caterpillar Equipmment

CAT Finance

Cedarrapids

CIBC

CTRC Equipment Fimance
Ltd /CIT Financial Lid.

Contract Funding Group Inc.

Daimler Chrysler Financial
Services/Daimler Chrysler
Capital Scrvices/Mercedes-
Benz of Canada Ine.

Fabtek Corp.

GE Capital

GMAC

Group Holdings Lid./
Hickanan Equiptnent/
Hickman Holdings Lid.

Ingersoll-Rand Canada Inc.

[200992}

2726703 B:40 PAGE 5/110

3

Schedule “A™

Parties Who Have Been Served

Aubrey L. Bonnell, Q.C./
Brian Winsor
David Timms
Brent Keenan

Johni French

Colin D. Grant

JTames Smyth, Q.C./
Philip Watren

Mathan Mixdarf/
Francoise Belzil

R. Wayne Myles/
Geoffrey Spencer

Gregory W. Dickie

Mark G. Klar
Philip Buckinghar/

Peter O°Flaherty
Elaine Gray

Linc A. Rogers
Rhodie E. Mercer, Q.C.

Harvey Chaiton
Frederic Sealabrini

Thomeas R. Kendell, Q.C.
Robert Stack/
Griffith D. Roberts

R. Barry Learmonth, Q.C.
Jonathan Wigley

+ Doug Beatty PwC
Meyrick Holm

709-722-7521

505-331-2020

709-754-2701

| 905-849-5512
709-754-5662
319-399-4760
720-413-3152

709-579-2647
709-722-9210

4]16-218-1831
709-722-4720
416-863-3527
416-863-2653
709-726-5705

416-218-1849
905-319-4855

709-722-1763

T09-726-2992

709-739-8151
416-863-6275
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John Deere Ltd./ Neil L. Jacobs/
John Deere Credit Inc, Bruce Grant/Maureen Ryan
MTC Leasing Inc./ E. Paul Burgess

National Leasing Group Ine.

QORIX Financial Services
Canada Ltd.

Goodman Associates Inc.
Royal Bank of Canada
TD Asset Finance Cotp.
United Rentals

Wells Fargo Equipment
Finance Co.

(200992)

Donald Yaeck

Paul G. Goodman
Thnn';as 0. Boyne, Q.C.
D. Bradford L. Wicks
Robert Frank

Richard B. Jones

+ Doug Beatty PwC
METrYiCk HOL1M

709-722-4565
709-754-09135
416-236-3010

902-425-3777
902-463-7500
709-753-5221
416-360-8277

416-361-6303
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SUMMARY DF CURRENT DOCUMENT
Name of Issuing Party or Person: PricéwaterhouseCoopers Inc., in its ¢apacities
as Receiver and Trustee of FHickman
Equipment (1985) Limited
Date of Document: February 27, 2003
Summary of Order/Relief Sought Affidavit of James Kirby in support of an
Of statement of purpose in filing: application for advice and directions
' jnvolving a claim for -set-off by United
Rentals of Canada, Inc.
Court Sub-File Number: 7: 55
2002 01 T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Creditors Arrangement
Act, Chapter C-36 of the Revised Statutes of Canada, 1983, as
amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R.5.N. 1990, c. J-
4, as amended

AND IN THE MATTER OF the Bankrupicy and Insolvency
Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended

AND

District of Newfoundland
Court No. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
HICKMAN EQUIPMENT (1985) LIMITED, carrying

on business at 1269 Topsail Road, in the City of Mount
Pearl, in the Province of Newfoundland and Labrador

AFFIDAVIT
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The Afﬁdavﬂ of JAMES A, KIRBY, of 5t. J ohn’s, in the Provmce of Newfoundland and

I._;;l-:rador, Senior Vice-President of PncewaterhouseCoopers Inc., Trustee of the Estate of

Hickman Equipment (1985) Limited (“Hickman Equipment”) in Bankruptcy and Receiver of the

Assets of Hickman Equipment, states as follows:

I have personal knowledge of the matters herein deposed to except where stated to be

based on information and belief, and where so stated I verily believe same to be true.

Atiached to this my Affidavit and marked as Exhibit “A“'is a true copy of the Proof of
Claim dated April 16, 2002 by United Rentals of Capada, Inc. (“United Rentals™) in the
Bankruptcy of Hickman Equipment, together with excerpts from the schedules attached
thereto, (collectively referred to herein as “Proof of Claim™),

Attached to and forming part of the Proof of Claim, and more particularly as part of the
“BACK-UP TOQ SCHEDULE “A” OF SCHEDULE 1” (“Back-up to Schedule A™) is
correspondence dated January 18, 2002, from Mr, Craig Harmam of United Rentals to
Mr. Hubert Hunt of Hickman Equipment, a copy of which is included in Exhibit “A”. In
the letter, United Rentals purports to set-off $329,254.74 (“set-off amount”), from the
outstanding indebtedness of Hickman Equipment to United Rentals (“set-off letter™).

The invoices in support of the set-off amount are summarized in Schedule “B” of the
Proof of Claim as well as individually produced in the “BACK-UP TO SCHEDULE *B”
OF SCHEDULE 17 of the Proof of Claim (“Back-up to Schedule B™), representative
samples of which are attached to and form part of Exhibit “A”. |

1 am unaware of the existence of any set-off agreement between Hickman Equipment and
United Rentals.

Attached to this my affidavit and marked as Exhibit “B” is a true copy of a General
Assignment of Book Debts and Accounts (“GABD™) dated January 4, 1985, executed by
Hickman Equipment in favour of the Canadian Imperial Bank of Commerce (“CIBC™)
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and registered at the Registry of Deeds on the 16" day of January, 1985 and continued
under the Personal Property Security Act on the 29™ day of June, 2001 as registration #
1063565.

Aftached to this my Affidavit and marked as Exhibit “C” is a true copy of a Floating
Charge Debenture executed by Hickman Equipment in favour of the CIBC, originally
dated as of the 7™ day of January, 1985 (as amended on February 19, 1990, April 17,
1997, August 6, 1997, and July 9, 1998) in the final amended amount of $20,000,000
(“demand debenture”), which demand debenturs was originally registered at the Registry
of Deeds on the 29" day of January, 1985 at Roll 77, Frame 70, and continued under the
Personal Property Security Act on the 29" day of November, 2001 as registration #
1403243,

Attached to this my Affidavit and marked as Exhibit “D” is a true copy of an Asset
Purchase Agreement dated February 1, 1999 between United Rentals and Hickman
Equipment together with Schedule 3.4(b) (“Asset Purchase Agreement”) in which United
Rentals agreed to purchase ‘certain assets of Hickman Equipment. The agreement was
signed on behalf of United Rentals by its President.

Paragraph 3.4 of the Agreement reads as follows:

14 Liabilities: Schedules 3.4(b), (¢} and (d) are accurate lists and descriptions of |
all lisbilities of Hickman described in accordance with Sections 3.4(b), (¢) and (d) below:

(b) Schedule 3.4(b) lists 21l liens, claims and encumbrances secured by or otherwise affecting
any Purchased Assets, including a desctiption of the nature of such licn, claim or
encumbrance, the amount secured if it secures a liability, the pature of the obligation

secured, and the party holding such lien, claim or encumbrance.
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13.

14.
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4
Schedule 3.4(b) of the Agreement refers to the demand debenture,

Attached to this my Affidavit and marked as Exhibit “E” {5 a frue copy of a Power Plan
Merchant Agreement dated October 1, 1999 (“Power Plan”), with John Deere Credit Inc.
(“John Deere”). The Power Plan was a financing mechanism that enabled Hickman
Equipment to sell eligible products to approved customers. Approved customers
obtained their financing through the Power Plan and paid their accounts directly to John

Deere.

Upon reviewing the invoices in the Back-up to Schedule B, representative samples of
which are attached to Exhibit “A”, I note that many of them make reference to “TOTAL
POWERPLAN®, which appear to be an acknowledgement by United Rentals that the

amounts in question were Power Plan accounts.

Attached to this my Affidavit and marked as Exhibit “F” is a true copy of correspondence
dated February 14, 2003 from Mr. Carl Holm, Q.C., as solicitor for PWC in its capacity
as Receiver, to Mr. Robert Frank, as solicitor for United Rentals (“opinion letter”) which
refers to many of the issues and documentation referred to herein. In Schedule “B” to the
opinion letter is the summary list of the invoices that make up the sef-off amount. Tam
advised by Mr. Holm and do verily believe that he has caused a review of all of the
receivables and has marked with an asterix those that make reference to ‘Total
PowerPlan’. 1am further advised by Mr, Holm and do verily believe that there is an error
on page 1 of Schedule “B”. Mr. Holm has identified the- credits associated with the
Power Plan invoices as $14,745.71, whereas the comrect amount is actually $4,745.71.
The net balance of $32,573.90 remains unchanged by this correction.

Attached to and forming part of the Proof of Claim as part of the Back-up to schedule B,
a copy of which is attached as part of Exhibit “A” herein, is a copy of an invoice dated
the 21% day of November, 2001 from Hickman Equipment to United Rentals, for a John
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Deere 160L.C Excavator Serial #P00160X041476 (“TD Unit”), which invoice bears a
stamp indicating “Received February 8, 2002, United Rentals of Canada”.

15.  Attached to and forming part of the Proof of Claim as part of the Back-up to Schedule B,

a copy of which is attached as part of Exhibit “A” herein, is a February 4, 2002 purchase
order invoice from United Rentals to Hickman Equipment for the JD Unit.

16.  Attached to and forming part of the Proof of Claim as part of the Back-up to Schedule B,
a copy of which is attached as part of Exhibit “A” herein, is a January 18, 2002 document
that is presumably an internal document generated from within United Rentals. It is
entitled “United Rentals® Capital EXpEndltuIE Request”, and is for the purchase of what
appears to be the JD Unit from chlcman Equipment in the amount of $149,000. The
document is signed by the Branch Manager District Manager, and Regional Manager of

United Rentals.

17.  This Affidavit is sworn to in supporti of an application to this Honourable Court for

advice and directions involving a claim ifor set-off by United Rentals.

SWORN TO at St. John’s, in the Province
of Newfoundland and Labrador, this
day of Febru - A.D. 2003, before me,

JAYIES A. KIRBY, C.A CIRP

A Con:ums ioner of Daths for the Province
of N wfoundland and Labrador

)
!
|
i As
]
)

(201081)

(201081)
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FORM 33 st John's Mewfbundiand
1 Canads A1C 5C%
Proof of Claim '!l::i:phn']m 11{5’%;7;:215::;?

At hmNe = -

t%ubsea:tiuns 50(13), 50.1(1) and 652{4), paragraphs S1(1Y(e) ;

Direes Tel. (700) 7223883
and 66,14(b); subsections §1.2(1), 102(2). 124(2) and  Diesct Fas (708) 22-5874
128(1) of the Act)

(IJI . } [ d 155

H’ ”Dn‘ﬁﬂs wr cort -E-SDO”‘IE?!I:E ?'Egﬂfdiﬂg ihf.s C]ﬁ”ﬂ TSt E’E_fﬂf U Ty déd fo H‘lﬂ _ff]HUW[Hg ﬂd i

Pﬂ- o terhuuggcﬂﬂpel ‘5 1nc- Aﬂanﬁc P‘acE, Bﬂx :'-..;, 11: ;~ ater Stl‘l':ﬂt, St. Jﬂhn‘ 8, I\F .‘LIC 6C9
c wa L] )

imi . - : andthﬂ
I he matier le the bankruptl:y o1 H'Iﬂkman Equipmen‘l: (1995} leltﬂd Df MQu - a 1 N
nT . . nt PE 1 F
Claim Df J li tEd Ile lta15 Oi 'Clﬁdl‘.ol.

"Tanada, Inc. United Rentals of Canada, Inc. :
redi i A4 mex G930  (sreet
1 Steve Menchenton of _ (name afcred;taf), _1269 Toisa;\']ll R X g
addr:z.rs/ P.0. Box number) Mt. Pearl, NF (city and province) ALN 3ce

(709) 748-3319telephone number — including area code) hereby certify:

District Manager . Atlantic Canada Eis‘tdri_ct’ s o o)
: gl s PR LI TR R AT TR
1. That 1 ““WWMW
" of United Rentals of ‘ (rame of creditor)). § bt
) Canada, Inc., & creditor of the above-named debtor. P
2. That [ have knowledge of all the circumstances connected with the clzim referred w be

3 That the debtor was, at the date af bankrptey (or the date of the receivers‘i;rip, ::lr if: the Z.;:S;Ic;gr
g . . i i I, if mo notice of Miennon W .
(. tice of intemtion or of the propesal | Entic

pmpma!'}.l:hel f‘iﬁ ;:vt:; mMia reh 20072 , and still is, indebted to the creditor in the sum of
ngrggly?:gé 33 s specified in the statement of account (or afﬁdaw!: gr golemn d?"_ﬂa::'?r;)
3; h’ a d marﬁ’schaduls na*, after deducting any counterclaims o which T.he debtor is e: t:m,‘
zfu;: :rt::;zed sigrement of account. of affidavit or solamn declaration must specify the vouchers
other gvidenge in Support of the claim.)

4 (Che ck and cornplete uppropriate category.)

36,399.33
¥) A UNSECURED CLAIM OF $936., o
E],'hJat in respect of this dabt, T do not hold any agsets qF the debtor as security and

(Check appropriate description.) . . o
({) Regording the amount of $936,399.33  ,Tdomot claim a right 1o a prionty.

No. B
This is Exhibit r ﬂ h referred to in the

' affidavit of _Kip bx\l
) aworn befere me this 2% - day of
- : febmgera: , oo,

A Barrkefar c\f"ch‘é"Supreme-"CuﬁH of Nova

‘ .Scnﬂa
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5. That, to the best of my knowledge Lamfo= the ahovesnarned eraditor d-ftoraa-noter1s 1ot
related to the debtor within the meaning of section 4 of the Act.

€ That the following are the payments that 1 have received fro;n, dar;d the nrer.:t!i_t: ;hatif}i:s;z
I ithi i the arediror and the debtor are related wi
&d to, the debtor within the three months (o7, if - : fn ¢
2:2:z‘ng of section 4 of the Act, within the 12 months) immediately before the date of the imitial

.

2)-
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PRICEAATERHOUSE( QOPERS

banxruptsy event WA (ke melnmg o Jetien 2 of e ACL (Frovide dizeds of poymann ang

credits.) . :

(a) $418.910.43 in payments from Hickman: and

. (b) 8214.1B in credits allowed to Mickman.
(See Schedule “B"), These payments were in the ordinary COUFse, Werg for
ongoing consideration, and were regarding assets owned by the creditor,

dAppficzdls enlv in the ezsz oF the denkrumic: of an individuz anc_l/or_with_l"ESPECt to :
(dppliczd i 2/ tha veniorugicy of un individual ) ~ which it maintained security.

———

(3T pezesst o be aduvised of any maten) Chﬂ.f‘.g: o the fmancil sieazon of the :a.':i-.:-'.;-;a_
pursuese to subparagrapit [O2(3MEXI) of tae Acs,

()I fequzal 0 ba adwvizses ol any _z'.mend:r:c:: mada regarding the amovet thas :h*l: banrrups is
vequirad o pay, purseant = stbhiccuon 65(4) of the Act )

{ ) I r=quest thatn sopy o ™e rzpor Hled by the tusies regarding the basieuovs agoisaton for
drgoharge pursuant to subssenon 170(1) of the AcTbe somie to the chove 2ddos e '

Dazed al ﬁzz - {ﬂﬁ/ . thrs g/ day of

WithEss \/ ; %amﬂ: of Crcd!tcf' E

NOTE, I7 an affidavil or salzmn declarahon 15 amached, it must havs boen rmade be
aualified to 1ake affiddvits or saleron declaganorns, ' :
WARNINGS: © A Tuste® may. purstant 10 suhsection 125{3] of the Acr cedcem a seouwe, On MvmaEns
10 the seaured oraditor of tie dadr or the value of tha SEFUriy 3s assessad, 2 orool of 5=-u:;'u '::y (ha
! . » I -t [k 1T}
secursd creditor, ' ' ' '

Subsactien 201(1) of the Act providss zevera penzities for making any false «lamm pf:)'-:-".
: , AN 2. proo:
declaration or siatenient of acsount. '

PLEASE COMPLETE GENERAL PROXY ON REVERSE SIDE (IF APPLICABLE)
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U:}/za/“uuz 'I'HU 16:17 FAX _ Bo22/028

RUCEMERHOUSECQJPERS

General Proxy
(Paragraphs 51(1)(e) and 66.15(3)(b} and
subsection 102(2) of the Act)

X¥ United Rentals of Canada, Inc. ~  (name of creditor), of

Mount Pearl, NF (rame of tawn or ¢ity),

of Canada, Inc..
a creditor in the above matfer, hcrr:by appomt steve Menchenton of United Re”mi*

or failing him any lawyer at - _ .
_Patfpr‘qcm Palmer Hunt Murphy , to be my general proxy in the above matter, excep‘tas

- to the rE:caIpt of dividends, with (or withous) pawer to appoint another ge:neral proxy in his or her pla.ce

Daicd.at% Sorr [ this /& dayof__Aprid ,20 02

United Rer},ta'ls of Canada, Inc.

Witness Individual Creditor

Ifame offCa m‘at: Creditor

Witness £ N Narde and Titls of Siglurg Officer
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- 1 ’ Schedule "B"

Hickman Equipment A/P invoices

Invoica No. Inv Ami
M1B625 18.76
M18655 10.74
M1 8656 7,360,00
M1B694 26542
M18704 43.85
M18705 172.38 .
M15745 25,84
M18746 132,10
M18769 48.16
M18776 . B.35
M18860 37.45
R19801 189.75
R19802 97750
W45354 2z27.m
W48495 91,77
WAS651 282.56
BO9756 -846.40
810275 228 .80
B10297 133.98
B10357 64,72
Do&181 4,427.50
DO&1E2 2,178.68
DOG2E2 105.84 -
M18335 121.37
R19739 201.82
WwW48791 3,045.75
W48333 170.26
w4a8374 71585
DO5962 23,82
Do&141 197,73
nog142 13,14
DM-B181YV  -2,185.00
F10863 100,86
M18553 56,12
M18578 -14,54
PICPAK 20.01
R15775 2,418.65
R19780 1,938.45
R18781 201,82
wW48006 8,285.04
W49373 -713.85
A09392 1,424.85
B09532 264.40 -
BO9731 44784
BO9778 . -203.55
Bo9Bn4 130.56

B08954 B2.04

Fage 1 of 3
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) Schadule "B

Hickman Equlpment A/P invoices

nvolee No.
B10152
B10169
B10298
DOES54
DOS707
Po587Y
Boeo22
DOS023
F1a039
" F10203
F10265
M14080
M173200
M17289
M17348
M17353
M17354
M17534
M17574
M17840
M17652
M17G666
! M17675
M17898
M17703
M17704
M17744
M17745
M17822
M17825
M17933
M17941
M17942
M17961
M17884
M187131
H18443
R19445
At1a452
H19508
H18508
A19583
A19643
R19644
~ A19649
R19698
R196%99 -

Inv At
142.14
209.23
=133.83
220.68
836.38
191.87
24,77
27.88
52.49
16R.87
-52.44
292 68
38.24
166,39
367.08
134,98
7.13
44.34
45.46
41.17
67.01
165.39
£25.67
B2.64
g68.87
41.17
53.59
69.23
26.28
6.90
86.32
£32.64
88.68
871.11
274,05
56.99
1.197.54
7.350.00

201.82

177.58

24.58
R50.00
2.178.77
1,692.52
1,854.00
177.58
24,58

PWC FAS

Fage2of 3

+ Doug Beatty PwC
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Schedule "B"

Hickrman Equipment A/P invoicas
Involca Mo. Inv Amt
R18712 -1,664.00
Wa4287 2687.25
Ware10 27,509,84
w4721 35,125.26
W47212 ared172
000924 171,350.00

M18953 L7418
M18923 22.97
M13924 473,48
wW48498 1,403.18
W47681 . 55062
BOS777 -148.83
RA18718 £13.32
F19688 -1,840.00
B10474 80.73
810475 51.80 .
w48498 1,403.18
B10607 106,21
W49485 538.04

529,254.74

Page 3 of3
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RACK-UP TO SCHEDULE “A” OF SCHEDULE 1
(Copies of invoices of amounts owing to United Rentals from Hickman) -
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SCHEDULE “A”

TO PROOF OF CLAIM OF
UNITED RENTALS OF CANADA, INC.
(“UNITED RENTALS”)

IN THE MATTER OF

TEE BANKRUPTCY OF
HICKMAN EQUIPMENT (1985) LIMITED
" (“HICKMAN EQUIPMENT?)

UNSECURED CLATM as of March 11, 2002
(See letter dated January 18, 2002 (“Set-Off : :
Letter™) attached hereto as Schedule 1) : $ 936,399.33

Calenlation of UNSECURED CLAIM

1. Aggregate amount owing to United Rentals
from Hickman Equipment as of January 18, 2002
(See Schedule “A” to Set-Oif Letter) $1,265,054.07

2. Aggregate amount owing to Hickman Equipment
from United Rentals as of January 18, 2002
(See Schedule “B” to Set-Off Letter) $ 329,254.74

3. Net amount owing to United Rentals
from Hiclanan Equipment as of _ |
January 18, 2002 $ 936,399.33
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- L]

SCHEDULE 1
F . d Unittd Rentals of Canada, nc.
fie ! j Un 1 te * Maritirms Disirict Offics ' Tel: 7097533319
ﬁm | 1269 Tipsail Read, P.O. Box 939 e st
|

% |H1!|lh|._ R en taISm ﬁﬂﬁ? A, Newfomdlund Web: wrww, pitdreomls.cam

Jawuary |8, 2002
By Facsimile

Hicleruan Equipment (1983) Limited
1269 Topsail Road

P.Q. Box 820

Moumt Pearl, Newfoundland
AIN3CE

Attenton: M. 1fubart Hunt, Vice-Prasident & General _Mnnagaf

Tlear Mr. Hunt:

Re: Outstanding Receivables — United Rentals of Cnn_ndn, Ine. ("{Inited Rentals™) und Hickman
Eguipment (1985) Limlted (“Hickman™)

Please find attached as Schedule “A™ a list of invoices witﬁ Tegpecl 10 amouats presearly due and owing o
United Rentals from Hlclanan in the aggregatc amount of CAD$1,265,634.07 (the “United Receivahle™).

In addition, grached as Schedule 13" {5 a fist of invniécs with Tespest to amounts pra.se.nﬂy due and owing .
o Hickman from Unired Rentals in the aggregate emount of CADEIZD 25474 (the “Hickman
Reoeivable™),

United Rentals hereby sers off the Hiclanan Receivablc against the Unlred Recelvable. such that the
Hickman Receivable has basn paid in full, and thereby reducing the United Reecivable to
CADE936,399.30.

Yours_};r_m .

o Fomt ahpdm, CGA
District Controller, Allantic Canade District
United Rentals of Canada, Ine,
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BACK-UP TO SCHEDULE “B” OF SCHEDULE 1
(Copies of invoices of amounts owing to Hickman from United Rentals)
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02/28/2003 09:32 FAX 7221428

PWC FAS + Doug Beatty PwC 030
T B e e i
7 " A P.0. BOX 1074, CORNER BROCK, NFLD. A2H 653
" ' TELEPHDNE: {709) 634-34E4 FAX: (T03) G565
) ) : P.O. BUX 650, STH *C", E;DB‘:EEBEAT. "AB,; AN; 3?;'1511
HICKMAM EQUIFMEII\-IT“ 4 QAeE;DI;.IMITED H PO ﬁ;&:&%ﬁ! NPLD. ACF1BA mew: “‘:
mpéghggé:?rnn;:m: F:xl'?'im; JEAA14E E __ TELER (o) 202-36 :
SAME AS BELOW 01 - MOUNT PEARL
: .| Datz T ima Page
11/21/2001 17:51:38 (0) 1
% 2 2 . Account Na. Phone Mo, iveiesr Mol) 4
# 6 UNITEQOOQL 5195781230 Q00924
Bhip Via Furchasa Onder
I
. UNITED RENTALS (MT.PEARL _ _
OF CAN2ZDA, INC. #9043 5 Sales Tax Lcanea Na. Fodaral Examption Ne.
P.0O. BOX 759 : , OPY —
MT. PEARL, NF AlN 2Y . g,
DESCRIPTIO N
ISCRIPTION . AMOUNT i
ock #: C000B8é gerial #: P00160X041476 149000.00
E ONLY JOHN DEERE 160LC EXCAVATOR
' Subtotal: 149000.00
15 % H.5.T.: 22350.00
Total: 171350.00

so oG] lrome V132040
VE%HééS Q-\- é ACCOUNT suUB ll:
TRES O - 19345093001 1HAND:

INVOICE DATE

i Ao

Vo

i DATE TO PAY

GETHST

9050-20080

Farm AP-002

Acy pioo fAnAGe T T

FREFARED BY

) H.5.T. REGISTRATION NO. R10Z345758

S00DS RECEVED BY

PAGE 30/108 * RCVD AT 2/28/2003 6:53:19 AM [Eastern Standard Time]* SVR:/3 * DNIS:8907 *
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Any warranties on the product wold hareby ara those made by tha mantiasQrer The

sellar haraby expresaty disclaims 3il warranties, qither exprass or implisd, Including and
Impited warmity oF merchantabllily or filness for 3 particular purposs, and the saller
heiher aagUmMeS NOr AUtOrZzes any othar parson to assurna for it any llaklity In
conhecrion with tha sale of the sid products. Any Iimitation containgd hereln doas not

apply whare prohibied by k. Tiie tn gecds descrited remain in Vandors name untll
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United
Rentals

PWC FAS + Doug Beatty PwC o3l
RECEIVER DAGE: 1
PO NUMEBER 2365093-001
2388083
DATE 2/04/02

THE ABOVE PURCHASE ORDER NUMEER MUST
AFPEAR ON ALL INVOICES, PACKAGES, ]
SHIFFING, PAFERS, AND CORRESPONDENCE.

©L.00

VENDOR: 535218 SHIP TO:

HICEMAN EQUIFMENT (1935) LTD
PO BOX B20
MOUNT PEART,

UNITED RENTALS OF CANADA
1269 TOPSATL. ROAD

NF AIN-3C8 |
MOUNT PEARL, NF A1N 2Y2

Tnit
Cost
149000.000

Eagp # u/m

Qty B/O Item number/Descrlptlon
Eqp: 289034

160L.C DEEEREE
EXCAVATOR 24, 000LB
G/L. # 1000546571 EQUIFMENT INVENTORY
BIN LOC: U/M: EA

Eqp #: 382034 Ser #: P00160X041476

Type: N
RENTATI, CER#02-751-001 .

ALL INTERNAL COMBUSTION ENGINES MUST BE
CERTIFIED AS TQ MEET US ENVIRONMENTAL
PROTECTION AGENCY EMISSION REQUIIREMENT
AND HAVE A PROPER ENGINE EMISSIONS LABE
BILL TO SHIPPING LOCATION

PLEASE CONFIRM ORDER & PRTICING

CONFIRM BY FAX#203-618-7386

ATTENTION GLORIA CASTRO

Extended
149000.00

]
2/04/02 12:12:18 Drdered by:

P.O. Total:
GREENWICH PURCHASING - GC
Drdered for: PAT MYERS

1149,000.00

iORIZED EIGNATURE
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- *

PWC FAS + Doug Beatty PwC o3z

. Y ' :
' . . . . . - - - 1/1
nt By: ONITED RENTALS NE; 508 366 7225; Jan-21-02  9:59AM; Page 1/
| { \ i F) [ ol '] - - '."“"' . )

- PV 6:1959 C 9:2@m mesieet RENT ALLS - No.Z72.  P.141

I],JJ[:QI'R

ey ‘ Lui.':hnn Mamx n:l]‘l
Tant 18] b2 M

Umtm:[ Rentnls Cﬂp:tﬂl’ E*Epc.ndlmre Req‘u est

.
Fumiques:

Type of A{'lls-:l (L-i“\. & Onej
i .-
Delw:q nmtspamﬁun

7#

osicd Byt '

,.-:7' /7y£:€r , .

Compnier Fuilding Land

Qrher Ti'—-mspart:riml'

Eunl:img 1mpmw.—m-:nrs Land Improy l.'.mt.‘.'nli, Cporating Leass

| Type of Porchase (Circle Oney
- - | Transler frem 'lnvcmury .o
Mn:hlnery Leasehold 1l'l'lFl'ﬂ"=mm'-5 Furchasc

Copilal e

. . Froi le Porclrase

Drdc-r Quaaiity Agzat Preseription

ég—ﬂu"ﬂfﬂ{.

‘Asgel Jvlaokg Aszat Hn‘drl . .

Cuzt pcr l]‘,ﬂm . Total Cezt

1%, ﬂﬁéﬂ’é@ lﬁ' 144 maﬂjap

Mgv or Useq -

Dk et F50 L&

Eudpered -_{Cirt.l: One)

Mo @ “""' "

To be Cumpl:l:ed lor Ren'tal Aiscis Only

Reooton 4] Ai'_'\‘.'lzﬁr: (Circle Qarc) Estimared .| AxE Anneal Revenue Eaoch Laat 12 Moa:ih Losi Rpvenuc
6; . . o T Dolipery Owie # - '@‘ L ) . .
rére] Maigwinonze - ) . i - by | . y - .
& _ N o o | 62507 - , :
Currea! Fleel' Siz- | Rental | | Avzrags Age of | e Rent Coxt Lagl 12 Mooths Re Rent Type (Cirde Dnc)
al s C.:!‘l:gnr_\' Catcpory” Calegor_r e N . .
. i - .ot . - Y
) ﬂ ﬂ /J’ . T | Tntemal 3" Pasty
fanatibm {reasans far nopd, verified Dot avaijablc avather UR] lorations. tie.)
.:.ey,;leéa ot BATEL < LEWED, fﬁrfﬁﬂ«? F' P ﬂ.zw?..
' [
i : . . .
Vendor B Branch »EY Ecr ‘!Pprll"lﬂ.l s ;{
/y:’emr%’m’ ﬁ?wfm;y?' é’ 4&’5',) Z-Z? - 7 il
o .. o ) Diﬂnf,;l;:(am-ﬁnrl-cn zolier App
. : - o AR e W
b oeys. SIS,
W oeys. Vi aav
- : jf-l-.-.-:..;-.urqch Appraval
e —————r——""" =
1y O compicied forvwand w Aexr appre-al veguieed 93 rnquug
H_Hm_mﬂrnh| e aof Mch vy o
oA Reny), Tear portition amd Machivery o, o — —Aa
P aiog 1 53,000 o praten il Gast 12 __ L] N L-:_. l r-. H
T Jql Renbl Tem parmihon and Machiney of $10.600 or gz - Dlmr:l. Afanzy f= L" !
iigral Cwir ey Makor Legainy of $10.000 o prover Ovgieal Sz, - ) - 7""
- A Emwuwwnﬂ;hﬂfmum mnrmﬂ‘blﬂﬁlh’- = - - Region Maupper 73 c"'
bech ez prended o= coarriked ond T5.000 or greicr Drigieal Can . ) e ’ !
- . ,‘r ~han1ea% of ammal hﬂgﬂmbemmﬂeﬂﬂm|m e Prasident = £O0
< T2 dlne Tonnanqrtorinn xmd Mackingry ) v S
- ﬂ SmEamy At (Yar - . - . Bmetch Momagir
. I ha?ul Irpove cemen ol E] Erearer Qg e o (¥ . - -
L Lﬁmmnsin;.:u;mmﬁmg& n”" o o .
o .ﬂ: :.'uw oA q:_'.s.:ﬂm or greer Dﬂhﬂﬂ Can . DB Mans por or Canfsihi '
N - oy A gl T35 00 ey Dy minzal us.l wh = ) Ll - 1]
) oforaal s mmnmmp:m" 4 af.a R : Feglen Bt o Conn e
33000 o mrater Origina) Cort . T .
= Al when ML ol 3 hd;ﬂhﬂhﬂnmdﬂ!u P ' . . Frosiden or { R
- 3 an2ar il Bay Smnm or prewier Cripanal Can - ' Frosiden Ef hhi Miiine 11
)] F+1.:I :ppruﬂumds for m‘l&]hﬂ:hl!ms:h Mam_-;er for proceszimg. .- N -
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0272372003 09:33 FAX 723214238 PWC FAS

+ Doug Beatty PwC

033

. i . B F.0. BOX 430, GRAND FALLS WINDSOR, NFLD, AZA 2.8
N A : R TELEPHGNE: , (709) 455-2861 EAX: (78] 4259-7243
' H C K M A B, B 1T R o e wms.
= TP N T N P.0. BOX 863, STN "C*, GossEBAY, LAE. NE. POPSD
: HIEKMAN'EQUIPMENT (1985) LIMITED H P O e vat | oo
iR e oW P.0: BEXGI0-MT. FEARL, NFLD. AMN 363 E TELEFHONE: (703) 262-9638 FAX: (709) 262305
R TELEPHONE: (T03) S65-9650, FAX (708) 368-114& = .‘ —
. g% ﬁ Al corRNER BROOK CNNYYY
. # 6 & ] Data -~ T ima Fane
i ' 10/19/01 15:13:46 (0) 01
. . Aceaunt No. Phena Mo. Invelow No.
UNITE009 519 5781230(B09399
[Ship Vim Pu:mml:?mr
UNITED RENTALS (STEPHENVI) STEPHENVILLE A _'%ncg; 0.2
OF CANADA, II\TC'-. #EUE Sale= Tax Lizsnse No. Federal Exemption No.
3A ATLANTIC AVE. —
STEFPHENVILLE, NF A2M 2%Z4 eaparean
r ALP
=Tl
DESCRIPTION
RDER#: 010554 FREIGHT TERMS :

' . Fold e
ARTH# DESCRIPTION BIN  ORD ISS SHP B/O UTT PRICE AMOUNT
38H3231-13 738 10FT STEEL FL - (&) 4 4 4 * 163.00 652 .00
38055191 T38 COUPLING iB2(C)2 2 2 * - 35.00 70.00
R51250678 - 31/2B45 PRI BIT (Y 2 2 2 - * 177.00 354.00
3875002380 SHANK - 2 * B1.50 163.00

NOTE: T38 OR IR51781169
/ == 1239.00
15% H.S.T. 185.85
02216927 TOTAL, HDC  1424.85

(1) T35 HondKak.

- .n!.TJH.E.T. REGISTRATION NO. R102345756

GOODS RECEVED BY -

Fom 4002 HEY oaud Sanala

‘ t INVDIGEAMU}JNT
50- D00 A TOTAL J 4485
VENDHOR NQ. SEQ.NO. | WYNNE RECEIVER NO. AMOLINT H
535418 - ;
INVDICE ND., AGCOUNT sla | : .
809299 59030 -5 | /33900
INVOICE DATE =
/?.l‘ f;oaj - :

TO PAY GSI/HST H

A 18, 2007 |9050-20080 1
W OISCOUNT H FAl
% OR % i W

 DISCLAIMER QF WARRANTIES’

Ay warrantes ot e product =old hartry are thotn madas by tha manufacairer. The
zeller haraby exprapsly disclalma all warranties, Sither axpre or Iimpllad, Including and
Implled warranty of merchaniabillty er finess far & partcular-purpass, and the saller
nelther ABEUMes nor authorizes any other pereon to aFcums for It By lalit in
conneclion with the 2als of the said products, Ay limitstion contained harsln does not
apply whare prohiblisg by law. Titke to goods described remaln In Vendors name ued]
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02/28/2003 09:34 FAX 7221428 . . PWC FAS

P.0. BOX. 218, WABUSH, NFLT:. ADR1B0

nmMINZPAR

ot 2 A m
TEI.EPHUNE rros) A66-9880, FAK (7U9) 3681 145

+ Doug Beatty PwC

034

P.0, POX 480, GRAND FALLSWINDSOR, NFLD. A2A 218
TELEPHONE: (T05)488-2381 FAZ: [T179) 483-T243
P.O_ BOX 4074, CORNER BR@OI; NFLD. AZH 662
TELEPHONE: (705) £34-3161 FAY: (T05) E34-5859
P.0. BOX BB, STNCT, GOOSE RAY, LAB. NF. ADP 130
. TELEPHONE: -([7(9) RSG:8REE- . | - FAX: (709} ROE-53993

TEL EPHONE: [T1)5) MA3-35838 FAX: (709) ZE2-FA3S

[ Branch

CORNER BROOK

CNNYYY

Datw Tims

Fago

# 6 5 4 2 5 COPY igﬂﬁf/m 09:59:21 (© | 03

UNITEOO3 519 5781230 |B09532
[ Ep via Furchass CHdar
'UNITED RENTALS (C.BROOK) B/UP 792-3095
OF CANADA, INC. #90436 . Saieg Tax Licenss N ~Fadwra Sxampon Ne
P.0. BOX 1006 I
CORNER BROOK, NF A2H 633 —

DESCRIPTION

JRDER$#: 010573 FRETGHT TERMS:
SARTH DESCRIPTION BIN ORD ISS SHP B/Q UTT DRICE
Y6396 PLUS 50 OIL FLOOR 5 5 5 * 11.986
2120247 - RING Cc3C33 1 1 1 * .67
110143-12-8 FITTING 1M 9 2 2 2 * 8.75
r381-B-RL 4200PSTI HOSE R ] 3 3 * 3.74
“1§1058 ~ NUT * <77
17394 OIL FI 15.
XTYl6041 . DECREAS * 7.77
\RE6745 ELEME * 22.95
Y6396 FLUS * 15.55
Y4346 - CLNR * 8.71
PICKED UF BY CRAIG Hj
PTCKED UP EBY HUBERT
THRU 8, ITEM # 9 FO
=== 229 .H9
15% H.S.T.
02228179 TOTAL HDC

TCTAL

WNNE RECEIVER HO.

AMOUNT

59 .80

.67
17.50
11.22

.77
30.90
7.77
45.90
46.65
8.71

34.51
264.40

INVOIGE NO. AGCOUNT

suB

Boo53 2, B2000- 11

! INVOIGE DATE

& ST /H5T. REGISTRANGN NO, R10Z345758 “mr . B 29 of _ )
. ' (:34' / (?/Ln_._ 7 . DATE TO PAY _ GETMET

11 AT 451! 9050—20080

DIEGOUNT

GOODS RECENED BY I
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02/28/2003 09:34 FAX 7221428 = PWC FAS + Doug Beatty PwWC (4035

*. " .
: B PO BOX 480, GRAND FALLS-WINDSOR, NFLD, AZA 249
R TELEPHONE: {709) 4652561 FAX: (700) 4637243
I A N A P.0. BOX 1M2:E?RNER;R4§::; NFLD. m%
¥ ) E il P iviie RNT : ) F.O. EEBF:A, m-@am&e BAY, LAB. NF- 3::)15!:
HICKMAN EQUIPVENT (1986) LIMITED I A
' TELFéEﬁgﬁE: (70S) 268-3661, FAX [708) 3601446 g TELEFHONE (709) 2823380
. Emanch
MOUNT PEARL CHNNYYY
' r T3 Time Fage
‘A . 12/27/01 10:08:35 (0) | 01
% ¥ Account ha, Phone No, v Na.
: UNITE001 519 5781230 |M18625
[ Ship Via Pumhas= Order
UNITED RENTALS .(MT .PEARTL) 2392241.
OF CANADA, INC., 39043 5 Eoles T2 Licgn=a Mo, Feteml Exgmption Mo.
P.O. BOX 759 =
MT. FEARL, NF AlN 2Y2 espeTzan
REW

DESCRIPTION

RDER#: 017808 ' FREIGHT TERMS:

ARTS DEPT 24 HOUR AFTER HOUR DARTS SUPPORT 368-9660 PRESS 2 FOR FARTS DEPT.

E ARE OPEN ON ---SATURDAYS--- AR ERCRUR RN NS E R _
EERE VALUEPARTS FOR CAT* KOMATEU* CASE* WE CAN SAVE YOU MONEY!!!ll-------==--=

Fold w—

ART# . DESCRIPTION BIN ORD ISS SHP B/O UTT PRICE  AMOUNT
12276 * 3.22 6.44
1. Joo1 * 5.37 10.74
- 17.18
15 % H.S5.T. 2.58
AL POWERPLAN 19.76
T
2080
-;.\'(P-\-s

LAWECIN NO),

50- (5

9] TOTAL MDI/G g il

DOANG. ' BED.NG. | WYNNE RECEIVER NG, [ AMOUNT

2504R - Dogoow-s) /7

X '
. . + \
. f— | P ACCOUNT SUB
’ . RS .
] P A

4’_
4.5 T/H.5.T. REGISTRATION NO. R102345758

Any warramt )
seller harety, -

GETHST
2050-20080

L

GOODS RECENVED BY

o L !

bl naid
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_0_2_/28/_2003 09:35 FAX 7221428 PWC FAS + Doug Beatty PwC 036
Y
" B P01, BOX 480, GRAND FALLS-WINDSOR, NFLD, AZA 213
oo : K M A N R TELEPHONE: (T05) 4852851 FAN: (779} 480-7243
A B0, BOX 1074, GORNER BROOK, NFLD. AZH 863
- N TELEPHONE: [709) E34-3151 FAX: (709) 534-5889
- Efauil e E NNT c .0, BOX 860, 5TN "C-, GOOSE BAY, LA, NF. AUD:')1E-D .
- . HICKMAN EQUIPMENT (1585) LIMITED H PO ;Ef;';f‘;%aggﬂf mﬁn 150 FAX: (709) B3G-2258
F_O. BGX 520 MT. PEARL, NFLD. 1N 3CA = TEL EPHONE: (703) Z92-3538 FAX: (709) 2873355
! TELEPHOMNE: (705) 368-8560, EAX (T03) 2681148 <
Branch
MOUNT PEARL CNIYYY
Dab= Time Page
@ iOP o1/02/02 11:13:33 (0) 01
Agnount Ng, Phone Na. Imvige Ma
UNITEOOL 519 KR781230 |M18655
| Ehip Via “Funchese Order
UNITED RENTALS (MT.PEART) 2306605
OF CANADA, TNC. #9 0435 [ Zales Tx Lioenze No. Federal Exempon No.
P.O. BOX 759
MT. PEARL, NF AlN 2Y¥Y2 Salesper=an
REPW
DESCRIPTION
IDER#: 017904 FREIGHT TERMS:

5.RTS DEPT 24 HOUR AFTER HOUR PARTS SUPPORT 368-9660 PRESS 2 FOR PARTS DEPT.

- - -SATURDAYS---

i ARE OPEN ON

‘ERE VALUEPARTS FOR CAT* KOMATSU* CASE* WE CAN SAVE YOU MONEY!!

RTH DESCRIPTION BIN ORD IS8 SHP B/O UTT FRICE

1145529 KEY * 4.67
)

BT, == 9. .34

) : 15 % H.S.T.

02303048 OTAL POWERPLAN

Fald =

9.34

1.40
106.74

S L5

LAWSON NO. INVOICE AMOUINT
| 50- 7@/ TOTAL /017
jj VENDOR No. ] ¢, NO. | WrNNE RECEIVER ND. | AMDUNT HI
S25E | ReLhSse)| i3
ACCOUNT [

su8

) NVOIGE DATE | }
i+ 15T REGISTRATION NO. R10Z345758 D:T“E]TQAI‘? Q— o2 = - .
'9050-20080 ::lu;ullr:anﬂ

DISCOUNT

' .r"
JoODS RECEWVED BY - Wﬁ' Do

% OR %

Form Al HEY o L Sk’ 1y
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0272572003 09:

35 FAX 7221428

PWC FAS

+ Doug Beatty PwC 037

B P.0. BOX 480, GRAND FALLS-WINDSOR, NFLD. A2A 208
| HICKMAN R e e
1 A P.Q, BOX 1074, GORNER BROOK, NFLD. AZH _EES
N o Soke e e e S
HICKMAN EQUIPMENT (1985) LIMITED H TELEPHONE: ; i
( TR o o o St ; ot e oy s
_ [Eraneh
SAME AS BELOW MOUNT PEART
S T a = - Dat= [Tme T T I
C(’“I& I T ,..»-«'\\ 12/12/01 | 10:15:28 (0) | 01
U : -A ’ .. ““.\ “Account, Na, iI Fhone No. B [ Ireoice Mo,
~ 1"( T _ UNITEOOL {519 5781230,Wd9373
t_‘\. BE.\J  Shipvia T T T 7 Furchasa Omer ar T T
UNITED RENTALS (MT. PEARL) L
OF CANADA, INC. #9504 3\5\:} . "_ T -7 Saies Tas Licansa ¢ 6 @_FEQBI Qﬂﬁn T -
B.O. BOX 759 oo ' # }
MT. PEARL, NF AlN 2Y2 T ] Selesperion
DER
l N DESCRIPTION -
STR# HRS PIN/EIN WARRANTY DATE "RS
? SKIDSTEER 646 KV0250A151306 R
250
REPAIR¥ 1 C 286 . 12/712/01 12/12/01
CREDIT NOTE
TO CREDIT WORK ORDER W48425., Ew\g“VE
CXTY16368 LIQUTID GAS s\ 5.95CR
TY24346 CLNR, ' § 202 34.84CR
X12FNL-8 FITTING JAR DS 2 19.62CR.
X12PNLO-8 5 14.50CR
(  X4FNL-§ \TED HF“‘;:L 10.04CR
X4PNLO-S OF CANA 9.40CR
X6FNL-8 r 2,74CR
X6PNLO-5 3.12CR
11M7081 .36CR
14H1076 .40CR
19H3065 1.06CR

ORK ORDER TOQTATLS **%*
' 102.03CR
494 .00CR
24.70CR
620.73CR
93.12CR
713.85CR

ZDICE AMDFNT"'

TOTAL

. | WYNNE AECGEIVER NG,

AI)QUNT

G.5.T./H.E.T. REGISTRATION NO. R102345758

GOOBDS RECEIVED BY

AL/E

L%
INVOIGE D

12.| b1

ACCOUNT

cETmST
9050-20030

%OFIS

Frgm Y .
DISCOU

PAGE 371108 * RCVD AT 2/28/2003 6:53:19 AM [Eastern Standard Time]* SVR:/3 * DNIS: 8907 CsID; ?221428* DURATION (mm- ss) 3948



0272372003 09:36 FAX 72214238

_ PWC FAS + Doug Beatty FwC #o3g
ﬂﬂ~‘ ) BCCIGEF40306-1
e i 4 i rems (BCCIEE) s6ra03
anad] Securities REQiEtratl?niSYE ;
‘uly’fh?f 5801 10:43AM .

N - REGISTRATION STATEMENT (N‘EW'EOU'NDLAND)

- -- I
EGISTRATION IRFE SEFALIION

= ; Data
- : Dat Regigtration Time Expl
spismpges mee TEREIRG 2 I e R
- i . Life of Reglstraticn
Raglptration. y;
e ot AUREEMENT 5 Year -
} » = >
{REVIOUS REGISTRIES PEGLSTRATION INFORMATTON ] D _ %:n: & .;:T;

i i ty Code Teqiptraticn Date - =
w+a-FESA Act Ragigtration Wumber County = RegYAN 1585 2 o 5w
Fassigument of Book 16 40/‘ _ 0 Mot APEll':able . _ &g, 5

- o =t o
ECURED PARTY INFORMATION ;:: g =
' it: B2213 PPR Coda: = =
.K?TEB%AN TMBERIAL BANK OF COMMERCE - . @ o <)
.95 BAY STREET, SUITE 500 ‘ ‘ 4 = >
Pgionta, oN canada - M5G ac2 | g

‘ 4]
[EBTOR INFORMATION . /

[ICEKMAN EQUIPMENT (1085} LIMITED

¥ BOX 820
lount Pearl, NF Canada A1N 3CA

JENERAL COLLATERAL

. | .
\11 accounts, debts, ¢laima, choses in action and receivables; and
\150 all escurities, instruments,

documents of title, chattel paper,
ntangibles, money {(all as define

d in the PFersonal Property ggcurity
\ctﬁ, hills noteg, and other daocuments, a
Iz

elactronically stor data,
W0 of account, and other books and records,

evidencing or
lelating to the collageral or the proceeds ther

e from which now are
wr whilc ay at any time hereafter be due to Oor owing to or owned
yy the Debtor.

Hoceede: goods, securities, instruments, documents of_ title,
“hattel paper, intangibles, flxtures, money, cropg or licenses as
efined in Personal rcﬁgrty Becurity t. - derived dirsctly or
Bdirectly from any dealings with the collateral.

21309 BAOR YO WO
oyl u ol pall2ial

¥our Reference : 82213 Billed Amount : $72.00
Billed Ascount : CUSTOMER Bzgggmﬂ EQUIBMENT (1985) LIMIT 0010
' ]élﬁ%)ERNA@:AgCOUNT‘F 82213 82213 - CIBC Comm Sales
R T T .

lagigtration Statement {1.75b) Last Page 1

__———-——-—
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R ‘-ld”V’FYE'\.?Y;;]I-:FERALASSIGNMENT ég&:ﬁ&ﬁ,‘ﬂc‘? B A
. J | -

“ e e o JEOHR - B
| ) Seookid [6 dgy ol ot
................ Atlantic. Flace, St.. Job ', Newfoundland ... . J}--.&;é:,.at 103 St B

(Braneh Dosignafon) 7y 33170 PLACE

428 e wa
FOR VALVABLE CONSIDERATION YR “"?.T;?;H |
AL ram -

fagme o “"Eq"‘i‘m“t--‘19351-.1-im£t:=d.,_,,"_______.,-:__;_g;’ﬂ_t__‘_"r_# R
fall pame e clona ac. 2 .

O i, P_“_Q_.__'ng__2130'__5:4__5011‘![.'.5...“E‘ﬂ'fﬂm'ld1ﬂ-nd.......-..'.....-.---------............------. % \.\
[Stre¥) number and name, 3pt, o QR lor, conceagion and Township)  (Ciry, Town ar Village and roral route [(Prov./Tariiery) \( L
hereby assign(s) and transfer(s) all debis, accounts, claims, moneys and choses in action which 1
now are of which may at any time herealier be due or owing to or awned by the undersigned,
and also all securitics, bills, notcs and other documenls now held or owned or which may be .
hereafer taken, held or owned by the undersigned or anyone on behall ol the underzigned In B Q
respect of the said debts, accounts, claims, moneys and choses in action ofF any part ‘therenf, \
and also all books and papers recording, cvidencing or relating to said debis, accounts, claims,
moneys and choses in action or any parl thereof (all of the [dregoing bring herein called the
11assigned premiss'") to CANADIAN IMPERIAL BANK OF COMMERCE (herein called the
“Rank") a5 a peneral and continuing collateral securjty for payment of all existing and future
indehtedness and hability of the undersigned to the Bank wheresocver and howsoever incuired and
any ultimale unpaid balance thereofl, and as a first and prioc claim wpon the assigned premiseas.
3. The Bank may collect, realize, sell or otherwisc deal with the assigned premiscs or
any pafn thereof in such manner, upon such rerms and conditions and at such time or times
ac may seem to il advisable and withow notice 1o the undersigned (cxeept as otherwise requircd
by any applicable law), and may charge on its own behalf and pay Lo others reasonable sums for
capenses incurred and for scrvices rendered (expressly including legal advices and services) in or
in connection with collecting, realizing, selling or obraining payment of the assigned premises
and may add the amouni of such sums Lo the indebicdness of the undersigned.
3.  The Bank shall not be liable or accountable for any failure to collect, realize, sell or
¢ ohtain payment of the assigned premises or eny part theraaf and shall not be bound 1o institule
proceeadings for the purpose of collecting, realizing or obtaining payment of the same or for
the purpose of preserving any rights af the Bank, the undersigned or any other person, firm
or corparation in respect of the same. i
4. Thr Bank may grant cxtensions of time and other  indulgenees, take and’ pgive up
sceurities, accepl composilions, grant relcases and discharges and otherwise deal with the under-
signed, debiors of the undersigned, surctics and athers and with, the assigned premises and other
securilies as the Bank may sec Iit without prejudice to the liabllity of the undersigned or the
Bank's right to hold and realize this security. .
5. All moneys collected or received by the undersigned in respect of the assigned premiscs
shall be received af trustee for the Bank and shall be forthwith paid over to the Bank,
6. All monsys collected or received by (he Bank In respect of the assigned premises
{whether by virlue of paragraph 5 hereof or ofherwise howsoever) may be applicd on account of
such paris of the indebtedness and liability of the undersigned as to the Bank scems best or ip
the diserelion of the Bank may be released 10 the undersigned, all withoul prejudice o the
Bank's claims upon the undersigned. Ce
1. The undersigned shall from time to time forthwith on request furnish to the Bank in
writing all infarmation requested relating to the assigned premises and the Bank shall be entitled
from time 1o time to intpect the aforesaid securities, bills, notes, books, papers and other
documents ar take temporary custady thereof and for such purposes the Bank shall have access
to all premises occupied by the undersigned. P

. The undersigned shall from time to time forthwith on the Bank's request. do, make and
exccute all such [inancing statements, further assignments, docurnents,  acty, mauers and things
as may be required by the Bank of or with respect 1o the assigned premises or any part thereof

\é‘i‘-‘._l.'..\.
S[LHATURE

Fnd—— | asn A

RECEIPT UF & {TIPY OF THE WITHIN SECURITY AURCEMENT IS HERERY ACKNOWLEDCED.

? or as may be required Lo give effecl to these presents, and the undersigned hereby constitutes
I and appoints the Manager or acling Manager for the ime being of the'above mentioned branch
of the Bank, or any ather branch at which this security is held, the true and lawful actorney of
¢  the undersigned irrevocable with full power of substitution 1o do, make and executc all such
statcments, Assignments, documents, acts, matters of things with the right 1o use the name of the
i undersigned whenever and wherever It may be deemed necessary or exp:;di:nt. I )
5 9, The provisions hereol shall cnure to the benefit of the successors and assigns of the
‘Y Pank and shall be binding upon the respective heirs, cxecurors, administrators, successors and
_ astigns of the undersigned. o i .
E WJTNESS the hand snd seal of the undersigned this*?. ....day of L Je. . 19,85
s |
i
Witness: ' : ;
o
‘;lﬁ.;‘g:.-——-— Apar s i
M L | 5RAL
FH-’-E LY . e gy
. i
(To b I u 1 for reginrmion in Manboba. Gnierig and Saskatchesn) )
i FULL NAME AND ADDRESS OF ASSIGNORIS) 11 given By Individual{z) record For Manhobs enly
vl ot IE of _ | Gaie of Bink For Ondine | & Drbver’s Ligenae No.
dualis), AS_E!I’.'.NOH-IS'I ‘'Day | Mo Year | M{E T Avaliable
Mrst given —— onth 1 ¥ear
name. infrial o ' ,
of yeeond . !, .
i BEME, i
B Tl
. 1hen surhaoe: R Far N
R.Eurd rul Year |: Manih Dar
including . : .
% . T —
'hr ¥ U ' '
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- - ': AFFIDAVIT OF BONA FIDES BY BAXK OFFICER OR AGEXT
o CANADA (. P, R Hﬂnﬂan ....................................
- PROVINCE OF “;'; - S e _]nhn L
Ty (T OF . of the. ... : -
Cous or Drets . To Wit in the Province of oo . Ilmfmmdlmd ..... jm;kc aath and 20

; . ¥ R - JR
1. THAT1amthe...--- Arcaunt. Hanager. oo oot Bl JO - e

avi af ﬂéq{.gundland ............... n[maald\nnd l.he Agcn: of Canadian Imperial Bar
e B eparats he wichin Eeneral A::lgnm ent of Accomts madeby. .- o oo

£ Asiy ed in €

of Commeree, 2 Corporation, thé Assignce named in the within General Assignmiguy of Jesowia HHEE 75007
ficlkman -Equipment - £1985). L!.mii::d ....... SRR -
and dated the..... M:h Lday of . - Japuary----occ- -BY

=d with Lhe a.s;:gumem .and that T have a pereanal knewl-

----- 2 i .1-'i-lAT I am aware of the circunisiances CoRnest
edge of the [aets depozed to.

3. THAT the caid Assignment i= bona
and net for the mere U) purpose of prowecting
the Assignar :iu:rzlllil m;;n:wn:d or for the purpoz=e o
ey h:\c fl'tl:-lll.:‘:ls :h: Heilg‘hu:ﬁcc of the =id Canadian Imgerial Banl: ol' E.‘ummm:a iz at the City of Torente in the
Prowince of Omtario. h L

zuted in u-ud Iaith and I'ar pood and valuable conaderation
fr:l: b‘::?:brs and mg;tnm'lts thecein- meationed against the ereditors
{ preventing :m:h crcdlturs from rocovering any clai which

P 8t..John'a
........... WawEoundland.
day al'....!].a“ ary

CANADA
PROVINGE OF
COUNTT Ge DISTRICT OF

(Pocupaskon) v X

To W
ithin General A:u.lgnm:nt of Accounts, and duplicats

). THAT ! was personally present and did =+e the wi

thereol, duly exeouted by B0, o oo vrarre e fewm e otiassssrre-c---amtiEmEr-=
.......................................................... --lhe Aﬁslgnnr. onc of the partias therera.

2. THAT the said General Assignment of Accounts, and duplicate thmml. ware execied Bt er-r--
...................... yu-nnsasiil the mid Fruvmn:unth:.....,.‘.'....dlyql'........................19....

3. THAT I Lnew the mid Amigner, who is in my beliel of the full age of Elﬂ!“ﬂl/ nincteen (21 years.

4. THAT I am the subscribing witnes to the s2id General Amgnment\ of Aczounea and duphmtc therend,

and o the due execution thereof, and that the pamE. a0 irrrrrresiancirr o crsara s mmm s nn e
sor and subscribed ro the execution thereal is |r| the prup-:r handwriring of me tl'us deponent.

A Comimissioner, SIc.

{1} leserz name of Assignor, bot If be =eticy an buslnesa for himaclf But under a plunl ar teade name thip heuld b :tl!ed Le.:" Joho Smith
arhs aarrle gp busifetd nader the gaton & Jaha Smhb E Co.™ \;‘ .

{2) Dielvid lnoppropriaty e of majority. o "

AFFIDAVIT OF WITNESS WHEN EXECUTED BY PARTNERSHIP

CANADA Ceremenaadhoal thE L [
Paavisce oF .inthe mem:e of ... arrri i Era ey
Conziv o& DISTRICT OF maka path and =ay:
To WIT: -
1. THAT 1 was personally present and did se= the w:l.hm Glnn-nl Amgmnnnt ol Accounts, and duplicale
thereof, duly executed on hehalf of the Gem ol ... -n o ciarasaiasnnnar oo dhewemearrrnroaoeeasaanan .
T T ST ET T T PR R T .f‘...----....................
aenn of the partacrs @) of the =ald firm. I
3. THAT the said Goneral Axsignment of Accoonts, and duplimtc thl.-n:nl' weare nx:r.'ut:l:l 1
1‘ ...... in the asid Provinco on the
(R [ | M.

A, THAT | know the xaid partner(s) @ wha ia/are In my boliel of the ru‘lI age af :rzht:znf‘ninzuenm years.

4. THAT I am a subseribing witnecs to the aaid anml Aﬂ;gnmant ‘\nf Accounts and duplicare thereol,
pod b the due sxecorion theresl, and that the Pame . _voivsvarrunrmrrnrocmsdasnnnnanrrar-om- ateeeeatananan
sex and aubscribed to the execution thereol ia in the proper handweining of me, ttu.-n deponent. ' ’
SWORN beluce meat the. ... ovnev s rannnies ", i

A Commissigner, &b, '
(1) 1K the Aslgnment is cxceiited by il pacenens fill I the xord *sll*; otherwise Insert the wards *'one™ ¢f " pwes™ & the case may .
(2} I the Asignmoae by executed by an atloraes by vhay[d be dearribed 3 Jueh and whcre L nc:un\ln thiz aBdark che word = mfiacriy) cie.”
glhanged ta " arrormey.
() Dclete inappropciate e of majarnty. 1 i

\
M
i
I
1.
|
\}\
|
i
i
|
I \
. y “
The abave al'!'n‘lnl.u are for e in gl Casadba furisdidt jtos egmrp (0 Brilsh Cnlum‘nn whrre Mpuiaisl Inmrnn: neceary, wilel may be abizlogd
fanm Haed Nffos or imm aBe duscrvldae atice and (i) Pntario where 0o afidario are reguil
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R A : : |
dian.Securities Registraticn Systems (ONCIS) C ONCIGF6045-1
ber” 29, 2001 5:07PK NS REGISTERED
.. ) “REGISTRATION STATEMENT | (NEWFOUNDLAND) /
IGISTRATION INFORMATION | 'i -
seyi i on Numb . Reglstration Date Regigtration Time Eaxpi Date
19555527 T 257NV 2001 | IisdEM - 28" NOV 2006
e of Registration Life of Registration J’fgf”
g ITY AEREEMENT 5 Year
I
IEVIOUS REGISTRIES REGISTRATION INFORMATION
re-PPSA Act Registration Number County Code Registration Date
ﬁegistration of De 77970 | 0 thyhppllcable 297 JAN 1885

|
ZCORED FARTY INFORMATION |
PER’ Code: |

glit: 82213

gggdian Imperial Bank of Commerce

35 Bay Street, 5th floor |
:rontg, ON Canada M5G 2C2

ERETOR INFORMATION _ ‘
TCKMAN EQUIPMENT (1985) LIMITED |
.O. BOX 820 i
Sunt Pearl, NF Canada A1IN 348 :

ENERAL COLLATERAL

11 of the Debtor's

i resent and after acdquir
afined in Personal

roperty Act. |

éd personal property as

DDITIONAL INFORMATION
gi

emand debenture dated January 7, 1985, Registration Number Rell
7, .FPrame 70, Regiztration Date ﬁanuary 297 1985, Registrar of
eeds, Newioundland. - .
Your Reference : HICKMAN EQUIP DEB _ Billed Amount : $78.00
Billed Account :-SE%E%M%% 62EEEKMAW‘EQUIPMENT (1985) LIMIT 0010
INTERNAL ACCOUNT - 82213 82213 - CIBC Cowm Sales
Account Manager :; ALZD :i
POST REGISTRATION SEARCH WAS PﬁRFDRMﬂD ON THE FOLLOWING
ebtor Only ;% , No,_ .
' | ’ This is Exhibit Q * refarred to in the.
| affidavit of NOmes (G Kir h\.{
‘ ‘ sworn.hefore me this AT day of
! p N o ]ak B

=l s T 0L P

A Barrister of the u"éremafgamf Nova Scotia

\
|
egistration Statement {(1.754) L
\‘\
i
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T DEMAND DEBENTURE
. PRINCIPAL SUM Three Million LY Dollars
(§3,000,000.00 Date 7th January, 1983
(Irelee INTEREST, ;™ tﬁ}lﬁﬁwmﬁtxmaﬂx{:;xxxxm o
Inapplieshle RA B (b)) 11k % per annum, being a nominal annual rate  1/4 perceniage

point§ akove the Minimum Lending Rate (the “MLR") of Canadian 1mperial Bank of

Commeree (the “*Bank’’) in cflcet on the date hercof; provided that if and whenever the MLR s
iz varied by the Bank Lhe intcrest rale hereuncer shall also be varied, c[Tective on the day such /"Z.
variation in the MLR comes inte effect, 50 that at ail times the intercst rale hercunder shall be

the said number of percentage points above the MLR then in cffect. The certificate of a
Vice-President or Assistant General Manager of the Bank as to the MLRE in effect al any time

shall be accepted as conelusive evidence thereaf for all purposes hereof.

BANK BRANCH AND ADDRESS Atlantic Place, Water Strest, 5t. John's,

. - Newfoundland Lo ;
1.1 Hickman Eeuipment. (1985). Limited ... T -
incorparated under the Taws of Newfoundland (the **Company””) for value received
hereby acknowledges ilself indebted and promises to pay on demand to or to the order of
CANADIAN IMPERIAL EANK OF COMMERCE (the “Bapk;"') the above mentioned
principal sum in lawiul money of Canada on presentation and surander of this debenture at
the Bank's branch mentioned above, or at such other place as'the Bank may designate by
notice in writing to the Company, and in the meantime to pay interest thereon from the date
hereof at the above mentioned rate in like money at the same place monthly on the last day of
each month: and, should the Company at any time make default in the payment of any principal
or interest, {o pay interest on the amoun} in default both before and after judgment at the same
rate in like money at the same place on the same dates. ‘

SECURITY \

(Olete 2.1 As sceurity for the dus payment of all moneys payable horeunder, the Company as
pony. beneficial owner hercby: - 3
T . il ' o . o
\ﬁ 5 ! morigage and charge to and'in Favour of the BankL its successa ASSIENE
o
. (i) alllan remnises now owned by the Company a) eribed or referred Ig
W in Schedule A h including all appurie —buildings and fixtures now ©
hereafter sitwate thercom, ] nds and ! premises, including building
and Fixtures, hereafter acqui ompany; anq
(it} all machine ment, plant, vehicles, god ngd chattels now owned by thy
Ca and described or referred to in Schedule eto and all othe
achinery, equipment, plant, vehicles, goods and chattels, here uired by
the Company; and N |

gy charpes as and by way of a first fioating charge to ahd}in Favour of the Bank, its
successors and assigns, all its undertaking, property snd assers, both present and
future, of every nature and kind and wherever situate ({(other than such as are at all
times validly subjected to the first fixed and specific mortgage and charge hereby

created) including, without limitation, its franchises and uncalled capital. .
In this debenture, the mortgages and charges hereby consituted are called the “‘Security*’ and

the subject matter of the Security is called the **Charged Premises" .
| -

2.2 Until the Security becomes enforceable, the Company ma‘ynl.lispuse of ar deal with the
subject matter of the floating charge in the ordinary course of its business and for the purpose
of carrying on the same provided that the Company will not, without the prior written consent
of the Bank, create, assume or have ouistanding, except to the Bank, any mortgage, charge or
other encumbrance on any part of the Charged Premises ranking -or purporting to rank or
capable of being enforced in priority to or pari passu with the Security, other than any mortgage,
lien or other encumbrance upon property, created or assumed to secure all or any part of the
funds required for the purchase of such property or any extension or renewal or replacement
thercof upon the same property if the principal amount of the indébtedness secured thereby is

nat increased, or any inchoate liens for taxes or assessments by public authorities.

2.3 The Security shall not extend or apply to the last day of the term of any lease or agreement
therefor but upon the enforcement of the Security the Company shall stand possessed of such
last day in trust to assign the same to any person acquiring, such term.

2.4 The Bank is the persen entitled to reccive the money paya‘l?lc hereunder and to give a
discharge hereof. i

ENFORCEMENT : | ] _
© 21 1n the event that the Company makes defpult in the payment of principal or interest
herennder the Security shall become enforceable. ! ] .

3.2 Whenever the Security has become enfarceable, the Bank ‘n‘n‘ay realize upon the Sceurity
and enforce ils rights by the following remedies: oo

(a) entry into possession; . .

y o .
(b) procecdings in any court of competent jurisdiction for the appointment of 3 receiver
(which term as used in this debenture ineludes a receiver and manager) of all or any
part of the Chargad Premises; Co

Pt
() proceedings in any courl of competent jurisdiction for sale or foreclosure af all or
any part of the Charged Premises; ' ‘

. P
- " {dy filing of proofs of claim and other documents toiestablish its elaims in any proceeding
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) X '
{¢) appointment by instrument in writing of a reeciver of'all or any part of the Charged
. Premises and removal or replacement from time to time' of any such receiver; and

(H any other rcmedy or proceeding authorized or pérrni:tqd hetchy or by law or equity.

Such remedies may be exercised from time to time separately 'or in combination and are in
addidon to and not in substitution for any other rights of the Bank howeyer created.

. . S . |
3.3 Any receiver appointed by instrument in writing shall have power to:

() take posscssion of, collect and get in all or any part of the Charged Premises and, for
that purpose, to take proceedings in the name of the Company or otherwise and to
make any arrangement or compromise; ;

(b) carry on or concur in carrying on all or any part of the bﬁ;incss of the Company;

() borrow or to raise moncy on all or any part of the Charged Premises in priority o
this debenture or otherwise for such purposes as may' be approved by the Bank; and

(d) sell or coneur in selling all or any part of the Gharged; Premises without notice and
in such manner as may seem advisable to the!receiver, and to effect such sale by
conveying in the name and on behalf of the Company or orherwise,

The recciver shall be vested with such other discretions and |powers as are granted in the
instrument of appointment and any supplement thereto, The receiver shall for all purposes be
decmed 1o be the agent of the Company and not of the Bank, and the Company shall be sqlely
responsible for his acts or defaults and for his remuneration. All moneys from time 1o time
received by the recciver may be applied as follows: first, in discharge of all operating expenses
and other outpoings affecting the Charged Premises; second, in }‘}ktcpipg in good standing all
charges and liens on the Charged Premises having priority over the Security; third, in payment of
the remuneration and disbursements of the recetver; fourth, injpayment to the Bank of the
moneys payable hereunder; and the balance, if any, shall be paid q the Company.

. o
EXPENSES . . : ‘
4.1 The Company aprees to pay to thc Bank forthwith on demand all costs, charges and
expenses, including all legal fees, (on a solicitor and his own client basis), incurred by the Bank
in connection with the recovery or enforcemgnt of payment of lany moneys owing hercunder ..
whether by realization or otherwise. All such sums shall be secuq:d hereby and shall be added
to the principal hereof and bear intecest al the rate in effect hercunder at the date hereof.

- o

PLEDGE OF DEEENTURE H

Vo
5.1 Thiz debenture may be deposited or pledged by the Conflﬁa.ny as collateral security for
its indebredness and liabilities and, when redelivered to. the Company or its nominces, shall be
forthwith cancelled; but this debenture shall not be deemed to have been redeemed by reason of
the account of the Company having ceased to be in debit while thisﬂdebentur: wis 50 deposited or
pledged and no payment shall reduce the amount owing under this debenrure unless specifically
appropriated to and noted on this debenture at the time of paymen;‘.

| ‘H

NEGOTIABILITY y

6.1 This debenture is a negotiable instrument and all rights create%:l hereunder are exercizable by
any holder hereof. i

WAIVER . “

7.1 No consent or waiver by the Bank shall be effective unless made in writing and signed by an
authorized officer of the Bank. N

. i
NOTICE ; . _
B.]1 Any notice to the Company may be given by prepaid registgured mail 1o the Company at
its head office and any notice so given shall be deemed to have been duly given on the day on

which the envelope containing the notice was deposited prepaid and registered in a post offfce.

Repistered _ﬁcﬂuy ol S )
! ) af I |
AD. IBE..- al. _LE.. o’r;'lucl: _[P_m o |

e :7 e T "
Bnl],_,.f_r-..._..llmme — = i

RIS -
dul ted this debenture.
I S| WIRESS WAIEREGF the Company has duly execute s de

;L ii C
mﬂﬂ.{%‘ _HICKMAN EQUIPMENT -(1985) LIMITED

{Company name)
i

o LR,
) o el

» By: St —commind i
’%’#-ﬂ.‘ " (Signalure 1d Tulg) -

' PRESIDENT AND CIRECTOR
A ,-s.,..,_...a"f(% D 4‘ . s
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ﬂwmu ‘Tanuary 7th, , 19 85

(Wame of Company)

HICKMAN EQUIPMENT (1%85) LIMITED

L

ﬁbeU.—bZ IMPERIAL BANK OF COMMERCE

DEMAND DEBENTURE

/
/ re .l
Celll @ Fetly

O'DER, GREEME
263 Duckworth Street i
St. Jehn's, Hewfoundland
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This is Exhibit *

~0 T T —

referred to in the

THIS ASSET PURCHASE AGREEMENT made on and as of February 1, 1999, is entered
into by and among: (i) United Rentals of Canadal Inc. ("United™), an Ontario company and
wholly owned subsidiary of United Rentals (North America), Inc.; ("United US"); and (ii)

Hickman Equipment (1985) Limited (“Hickman’ or the “Corporation”),

RECITALS |

WHEREAS chkman is engaged in, andlcames on the Business under the name
"H:ckman Rent-Alls" in and from eight (8) fECIlltIBS located in Newfoundland, Canada;

AND WHEREAS United wishes io acqmre substantially all of the assets of the

Business from Hickman; K | .

AND WHEREAS certain capitalized tem'ls used in thlS Agreement (including the
recitals and Schedules) shall have the méanlngs given to them in the Agreement and/or

Schedule 1:

.
NOW THEREFORE, in conSIderatlnn of the mutual agreements, representations,
warranties, provisions and covenants herein contalned the parties hereto, each infending

to be bound hereby, agree as follows: B

|

1.1 Assﬂs_tﬂ_b.e_ﬂumham A‘t Closlng. Hickman agrees to sell, transfer and

assign to United, and United agrees to pu‘rchase and accept from Hickman, effective as
of 12:01 a.m. on the Closing Date, the Busmess as a going concem with all related
goodwill, all of the property, assets and nghts‘ used by Hickman in and to carry on the
Business (other than the Excluded Assets) (cnllectlvely. the “Purchased Assets"). The

Purchased Assets shall mclude the following: i

‘?
Equipment - all right, tltle and interest of Hickman in and fo the
Equipment including, wrthout limitation, the rental assets (the “Rental
Assets”) listed in Schedule|1. 1{(a) (the “Rental Asset Listing™) and the

new Equipment listed in S‘C,'hedule 1.4(c) which is not included in the
Rental Asset Llstmg,_

day of
O

Raasg

(b) Agreements - all contract‘s -with customers, customer lists, files, data
and information relatlng to‘tha customers of the Business;

Kithy
R2F
A

{ o
h‘e’sﬁi/}aﬂ
o

eme COurt of Nova Scofia

Books and Records - ongmals or copies of all books, records, files
and documents relating to the Purchased Assets and/or the Business,
including without limitation, books of account, ledgers, journals, sales
and purchase records, Ilsts of suppliers, credit information, cost and
pricing mformatlon busmess reports, plans and projections and all

before me this

swopD
Fe

N30

affidavitof _James A

- A Barrister of t
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other correspondence, data and information, financlal or otherwise,
} in any format and media whatsoever, related to the Purchased Assets
and/or the Business;

(d}  Goodwill - the goodwill of the Business together with the exclusive
right of United fo represent itself as carrying on the Business in
continuation of and in succession to Hickman including the exclusive
right to the use of the name “Hickman Rent-Alls™,

(e) Intellectual Property - all trade names, trade secrets, research data,
designs, trademarks, business marks, service marks, copyright,
proprietary know-how, technical information, specifications and
materials in whatever form or media recording or evidencing
technology or proprietary information used in or relating to the
-Business, and all rights and interests in and to all inventions, patents,
applications for patents, copyrights, trade mark registrations, logos,
industrial designs and other intellectual property used in or relating to
the Business, 10 the extent assignable or transferable, and rights to
telephone and facsimile numbers, all of which are listed in Schedule
3.22 (the “Intellectual Property”);

)] Contracts - the full benef t of all contracts relating to the Purchased

Assets and/or the Business granted to Hickman by any third party

) under all contracts and agreermnents (written or oral), including without
limitation, all contracts and agreements listed in Schedule 3.13;

(@) Permits and Licences - the full benefit of all licences, registrations,
permits, consents, approvals, qualifications and franchises which
Hickman holds which are required by Hickman to own the Purchased
Assels and operate the Business (to the extent assignable or
transferable), including without limitation, any Governmental Permits;

()  Office Equipment, etc. - all office equipment and furniture, tools and .
equipment, and all of Hickman’s right, title and interest in and to all
other assets used in or relating to the BusineSS'

(i) Real Property Leases all of Hickman's right, title and interest in and
to the Real Properties to be ‘assigned, leased or sub—leased to United;

(i) Inventories - all inventories and other matanals and supplies relating

to the Business held for resale or parts, the Inventory Value of Wthh
is listed in Schedule 1.4(b) (the “Inventory™);
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(k) Pre-paid Expenses - the full benefit of the prepaid expenses listed
) 3 in Schedule 1.4(d), other than any pre-paid expenses relevant to
Excluded Assets;

Q)] Computer Hardware - all computer hardware listed in Schedule |
3.11(a); and :

(m) Vehicles - all trucks and other vehicles listed in Schedule 3.11(a).

19  Assumed Liabilities - On the terms and subject to the conditions contained
in this Agreement, at' Closing, United assumes and shall thereafter pay, pe_rform,
discharge and satisfy only the liabilities of Hickman (the "Assumed Liabilities") specifically
set out in Schedule 1.2. Without limiting the generality of the foregoing, it is agreed that
United will have no liability for, and that Hickman shall remain liable for and shall pay,
satisfy, discharge and fulfill, all other obligations existing as at Closing under any of the
following obligations or liabilities: '

(a) any trade payables of Hickman;
(b) liabilities in respect of any indebtedness of Hickman;
(¢)  any liability relating to any Excluded Asset;

) (d) - product liability claims and liabilities for warranty or product retumn
claims relating to any product, commodity or service of the Business
produced, sold, performed or delivered up to and including the
Closing Date; . '

(e) liabilities for Taxes, duties, levies, assessments and other such
charges, including any penalties, interest and fines with respect
thereto, payable, collectible or remittable by Hickman to any federal,
provincial, municipal or other government or governmental agency,
authority, board, bureau or commission, domestic or foreign, up to
and including the Closing Date in respect of the Business and/or the
Purchased Assets, including, without limitation, any Taxes payable,
collectible or remittable in respect of or measured by the sale,
consumption or performance by Hickman of any product, commadity
or service and any taxes in respect of remuneration payable to
persons employed in the Business and any employer deductions
required by statute to ‘be made by Hickman in respect of
remuneration payable to all persons employed in the Business up to
and including the Closing Date, including, without limitation, under any
employee health tax legislation;
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'

)] liabilities for salary, bonus, vacation time or pay in lieu thereof,
) damages for wrongful dismissal, any other employee compensation
' and liabilities under any employee benefit plans relating to
employment of any employee or former employee of the Business up

to and including the Closing Date;

(g) liabilities for claims for injury, disability, death or workers’
compensation arising from or related to employment in the Business
up to and including the Closing Date;

(h)  any liability (including environmental, contractual, intellectual property
infringement, employee injury, occupational disease or disablement,
workers compensation or product or service liabilities) resulting from
or arising out of the conduct of the Business and the ownership of the
Purchased Assets during the period prior to the Closing Date
(whether asserted before or after the Closing Date); and

(i) any liabilities with ‘respect to any present or future litigation,
proceedings, claims. or investigation based on any cause of action
resulting from or arising out of the conduct of the Business and the
ownership of the Purchased Assets during the period prior to the
Closing Date. ‘

) 1.3  Purchase Price. The purchase price for the Purchased Assets is
CAD21,270,000, subject to adjustment:as provided for in Sections 1.4 and 1.5 (the
“Purchase Price”). The Purchase Price, less the Hold Back shall be paid by United to
Hickman in cash by wire transfer or certified cheque at Closing, all in accordance with the
allocations, directions and/or elections set forth in Schedule 1.3, which directions shall
include a direction to pay the Closing Date Debt (as defined in Section 1.4(a).

1.4 Ad.luslm&nts_to_EumhasLEugg The Purchase Price shall be adjusted as

follows:

(a) The Closing Date Debt (as defined in this Section 1.4(a)) shall be
subtracted from the Purchase Price. The Closing Date Debt is set
forth in Schedule 1.4(a) and includes: (i) the amount of the aggregate
debt (excluding trade payables) of Hickman relating to the Business
outstanding on the [Closing Date to be repaid by United at or
immediately after the Closing Date and all prepaymsnt penalties
incurred or to be incurred by United in connection with the repayment
of any such debt as at the Closing Date; (ii) the aggregate amount of
the present value of all capitalized lease obligations relating to the
Equipment (determined in. accordance with generally accepted
accounting principles) of Hickman as at the Closing Date; and (jii) the
aggregate amount of the present value, discounted at the lease rate

. 4
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factor, if known, inherent in the lease or, if the lease rate factor is not
: - known, at the rate charged to Hickman by a third party lender in
connection with its most recent borrowing to finance equipment, of all
lease obligations of Hickman i in respect of the Equipment that are not
capitalized lease obligations als at the Closing Date. Schedule 1.4(a)
includes wire transfer instructions for, together with pay-off letters or
instructions from, creditors whose Closing Date Debt will be repaid by

United at Closing. . |

(b)  The Inventory Value (as defi n‘ad in Section 1.5(c)) of the Inventory set
out in Schedule 1.4(b) as at Closmg shall be added to the Purchase’

Price .

(¢) The invoice value of any new Equipment listed in Schedule 1.4(c),

' which Equipment was not lincluded in” the Rental Asset Listing
described in Section 1.1(a) because it was acquired by Hickman after
the date of the Rental Asset Listing shall be added to the Purchase
Price less the greater of the fair market value (as determined by
United and Hickman) and the|net proceeds to Hickman recsived from
the sale of Equipment (as def ned in Section 1.5(b)) sold between the
date of the Rental Asset Llstlng and the Closing Date.

(d)  The prepaid expenses of the Busuness listed in Schedule 1.4(d) shall
! be added to the Purchase Prica.

The calculatlon of the adjustments set forth in this Section 1.4 are attached as
Schedule 1.4, |

|
15 Held Back. ¥
-

(a) CAD2,127,000 of the Furchase Price (the "Hold Back”) shall be held
back by United for the Hold Back Period (up to 180 days from Closing)
for later distribution to chkman pending (i) the determination of the
amount of the Equipment Adjustment Inventory Adjustment and Real
Property Adjustment pursuant to Sections 1.5(b), 1 S(c) and 1.5()
respectively (collectively, the "llkdjustments") and (ii) satisfaction of the
covenant in Section 6.7. Subject to the terms of an agreement,
substantially in the form of the agreement attached as Schedule 1.5,
to be entered into among United, Hickman and an escrow agent to be
mutually agreed upon by such partles (the "Hold Back Agreement”), the
Hold Back shall be deposited in a Canadian Schedule | bank and bear
interest for the account of the party entitled to payment thereof at the
highest rate available for 90 day deposits at such bank, United and
Hickman will use reasonable commercial efforts to complete the
Adjustments within 90 days aﬁter the Closing Date (the “Adjustment

/ - |
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Determination Date™), whereupon United shall notify Hickman of the
amount of the Adjustments. If there is no disagreement between
United and Hickman regarding the Adjustments, the Hold Back will
be adjusted by the amount of such Adjustments and the balance of
the Hold Back will be paid to Hickman in accordance with the
Provisions of the Hold Back Agreement. In the event of any
disagreement among United and Hickman regarding the dallar

amount of the Adjustments, the Hold Back shall be adjusted by the

amount of such Adjustments not in dispute and any portion of the
Hold Back, as’ adjusted, that is not in dispute, shall be paid to
Hickman. Promptly! upon resolution of any such disagreement in
accordance with the terms hereof, the remaining portion of the Hold
Back shall be adjusted and Hickman shall be paid any remaining
portion of the Hold Back, as adjusted, to'which Hickman is entitled.

Notwithstanding the foregoing, United shall not be limited to the Hold

Back as a sole remedy inithe event that any Purchase Price
adjustment exceeds the Hold!Back.

The Rental Asset Listing attached as Schedule 1.1(a) sets forth, as
of May 31, 1998, the asset des'cription, make, model, original cost and
net book value of: (i) all equipment held for lease or rent to custormers;
and (i) equipment held for repair parts only, in each case, in respect
of the Business (callectively the “Equipment”). The Equipment is
Rental Ready (as defined in ‘this Section 1.5(b)). Within 30 days
following the Closing Date, United and Hickman jointly shall use
reasonable commercial effortls ‘to complete a physical inventory of
each itemn of Equiprment on the Rental Asset Listing and on Schedule
1.4(c), including by visiting renters’ locations as necessary to inspect

such Equipment. The Purchase Price shall be reduced (the

“Equipment Adjustment”) for each item of Equipment listed on the

Rental Asset Listing and on Schedule 1.4(c) which has been sold, is
missing, is not Rental Ready, or is otherwise not available for rent to
customers at the Closing Date.! In the case of missing or unavailable
Equipment, the reduction in the Purchase Price shall be equal to the
aggregate fair market value (as determined by United and Hickman)
of all missing or unavailable Equipment. In the case of Equipment
which has been sold, ‘the rediiction in the Purchase Price shall be
equal to greater of the fair market value of such Equipment (as
determined by United and Hickman) and the net proceeds to Hickman
received from the sale of such Equipmient. With respect to non-
Rental Ready Equipment, the _F’iurchase Price shall be adjusted by an
amount equal to the lesser of the. cost of repairs and replacement
value where such Equipment s unserviceable. In the event of a
Purchase Price reduction due to an Equipment Adjustment, United

shall be entitled to be paid a pé:rticm of the Hold Back equal to such

6 i
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reduction. For purposes of this Agreement, an item of Equipment is
“Rental Ready” only if all required maintenance has been performed
and it does not require repairs in excess of 2.5% of the original cost
t0 make it operable. Any disputes as to the physical count,
replacement value or Rental Readiness of any item of Equipment will,
if possible, be resolved while the physical inventory of such
Equipment is being taken. Any disputes not so resolved will be
resolved by arbitration in accordance with Section 10.

The Purchase Price shall be adjusted (the “Inventory Adjustrment”) on
a dollar-for-dallar basis pursitant to the procedures set forth below by
the amount, if any, by which the Inventory Value of the Inventory
included in Schedule 1.4(b) as of the Closing Date is greater or less
than the Inventory Value (as such term is hereinafter defined).
“Inventory Value” shall mean vendor cost based on the invoice value
of Inventory held as at the Closing Date, as determined in accordance
with generally accepted accounting principles (no value shall be
ascribed to non-saleable or obsolete Inventory). Inventory Value shall
be determined pursuant to a physical inventory to be taken as of the
Closing Date, and United and Hickman shall use reasonable
commercial efforts to finalize the Inventory Adjustment on or before
the Adjustment Determination Date. Any disputes as to the physical
condition, saleability or obsolescence of any item of Inventory will, if
possible, be resolved by representatives of United and Hickman while
such physical inventory is being taken. Any disputes regarding the
foregoing not so resolved will be resolved by arbitration in accordance
with Section 10,

The deposit and subsequent distribution of the Hold Back shall be
subject to the terms of the Hold Back Agreement.

Any rents, mortgage interest, realty taxes including local improvement
rates and unmetered public or private utility charges and unmetered

.. costs of fuel with respect to the Real Property for a taxable period that

includes but does not end on the Closing Date shall be apportioned
between Hickman and United such that Hickman shall be liable for the
amount determined by multiplying the Taxes to be apportioned by a
fraction, the numerator of which is the number of days In the taxable
period up to and excluding the Closing date and the denorninator of
which is the total number of days in the taxable. period and United
shall be liable for the balance. ' '

ice - The Purchase Price shall be allocated

among the Purchased Assets and the assets set out in Schedu.les 1.4(b), (c), and (d) as
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provided for in Schedule 1.6. United and Hicl_crﬁan shall file their respective tax retums
} prepared in accordance with such allocation.

1.7 Payment of Taxes - United shall be liable for and shall pay all applicable
federal and provincial sales taxes, goods and services taxes, harmonized sales taxes and
all other taxes (other than income taxes of Hickman), duties and other like charges properly
payable upon and in connection with the conveyance and transfer of the Purchased Assets:
to United. Hickman will do and cause to be done such things as are reasonably requested
to enable United to comply with such obligation in an efficient manner. :

1.8  Harmonized Sales Tax

(a)  Hickman hereby represents and warrants to United that:

(i) Hickman is registered for purposes of Part [X of the Excise Tax
Act (Canada) (hereinafter, in this section, called the “GST
Legislation”) and its GST Number is R01 0234758;

(if)  the Purchased Assets represent all or substantially all of the
+ property necessary for United to be capable of carrying on a
business; and

. (i} the Business is a “commercial activity” for the purpose of the
) GST Legislation. '

(b) Uni_ted hereby represents and warrants to Hickman that United is
registered for purposes of the GST Legislation and its GST number
is 868143843RT0001.

(¢)  Each of United and Hickman will jointly execute in the prescribed
form, and Hickman shall file within the required time, an election
under Section 167(1) of the GST Legislation that no tax be payable
pursuant to the GST Legislation with respect to the matters
contemplated hereunder.

_ 1.9 Excluded Assets. For greater certainty, the Purchased Assets shall not
include any of the following property and assets of Hickman (collectively “Excluded
Assets"): ~ .

(@) cash on hand or in banks or ather depositories;

(b) accounts receivable;

(¢) indebtedness owed to Hickman by the Business:

8
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(d)  income tax instaiments Paid by Hickman and the right to receive any

(=) software, including, without limitation, al rights under licences and
other agreements or instruments relating thereto, ajj related code,
Specifications, documentation. revisions, enhancements and
modifications thereto, in whatever form and media; and

(h insurance held by Hickman, |

2. QLQ—SIN-G—UMEANQELAQE

The Closing shall take place upon the execujtion of this Agreement at the offices of
Chalker Green & Rowe, 5th Floor, Baine Johnson Centre, Fort William Place, St. John's,
Newfoundland. on the Closing Date. At the Closing, United and Hickman shall deliver to
each other the documents, instruments ang other items described in Section 5 of this
Agreement, |

3.

3.1 %m%n% Hickman is duty organized,
validly existing and in good standing undgr the jurisdiction of its incorporation, Hickrnan
a

has fuil Corporate power and authority to own and lease its Properties angd to Carry on the
Business as now conducted. Hickman is duly Qualified to conduct the Business in each
Jurisdiction in which the nature of the Business or the Purchased Assets makes such
qualification necessary. 1

Agreement, and the Consummation by Hickman of the trjansactrons contemplated hereby,
do not and wilj not: i

. \ S .
(@)  resultin the breach of any of the ton-ns Or conditions of, or constitute
a default under, or aliow for the acceleration or termination of, orin

3.3 N-Q—B-Eeiﬁh_o_r__D_e_fa_uu Execution and delivery py Hickman of thjs

9
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any manner release any party from any obligation under, require any
} consent under, result in any lien, claim, or encumbrance on the assets
' of Hickman under any mortgage, lease, note, bond, indenture, or
material contract, agreement, license or other instrument or obligation
of any kind or nature to which Hickman is a party, or by which .
Hickman is bound, or by which any of its assets, is or may be bound
or affected; ”

(b)  violate any law or any order, writ, injunction or decree of any court,
administrative agency or governmental authority, or require the
approval, consent or permission of any governmental or regulatory
authority; :

(c) violate any provision of the Articles, Bylaws, other constating
documents or resolutions of the Board of Directors (or any committee
thereof) or shareholders of Hickman; or

(d) result in the creation or imposition of any encumbrance on the
Purchased Assets.

3.4 Liabilities. Schedules 3.4(b), (c) and (d) are accurate lists and descriptions
of all liabilities of Hickman described in accordance with Sections 3.4(b), (c) and (d) below:

(a)  There are no liabilities (contingent or otherwise) of Hickman and/or its
Affiliates of any kind whatsoever in respect of which United may
become liable on or after the consummation of the transactions
contemplated by this Agreement, except for the Assumed Liabilities.

L

(b)  Schedule 3.4(b) lists all liens, claims and encumbrances secured by
or otherwise affecting any Purchased Assets, including a description
of the nature of such lien, claim or encumbrance, the amount secured
if it secures a liability, the nature of the obligation secured, and the
party holding such lien, claim or encumbrance.

(¢}  Schedule 3.4(c) lists and to the extent not otherwise included in
Schedule 3.4(b): (i) all personal property leasshold interests and (ii)
the Third Party Leases to be assigned or sub-et in part to United in
accordance with the leases or sub-leases, as applicable, appended
hereto as Schedule 3.4(c) to which Hickman is a party as lessor or
lessee. '

(d) Schedule 3.4(d) lists all claims, suits and proceedings which are
pending against Hickman relating to the Business and, to the
knowledge of Hickman, all contingent liabilities and all claims, suits
and proceedings threatened against Hickman relating to the

10
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_ Busineés For each such liability, the following is provided ll'I
) Schedule 3.4(d):

(i) . asummary description of such liability together with copies of
all material documents, reports and other records relating
thereto;

(i) all amounts claimed or relief sought with respect to such
- liability and the identity of the claimant; and

(iii)  without limitation of the foregoing, (A) the name of each court,
‘agency, bureau, board or body before which any such ¢laim,
suit or proceeding is pending, (B) the date such claim, suit or
proceeding was instituted, (C) the parties to such claim, suit or
proceeding, (D) a description of the factual basis alleged to
underlie such claim, suit or proceeding, including the date or
dates of all material occurrences, (E) the amount claimed and
other relief sought, and (F) all material pleadings, briefs and
other documents relating thereto to the extent the same are in
the possession or under the control of Hickman.

3.5 Equipment. The Rental Asset Listing attached as Schedule 1.1(a) lists all

of the Equipment as of May 31, 1998 including the asset description, make, model and

) original cost. All other Equipment acquired or disposed of after May 31, 1998 is listed in
' Schedule 1.4(c).

3.6  Permits and Licenses.

(a) Schedule 3.6(a) is a full and complete list, and includes copies, of all
Govemmental Permits owned by, issued to, held by or otherwise
benefiting Hickman in respect of the Business as of the Closing Date.
Any matetial conditions to the Governmental Permits and, if
applicable, the expiration dates thereof, are also described in
Schedule 3.6(a). Schedule 3.6(a) also sets forth the name of any
third party from whom Hickman or United must obtain any Required
Govemmental Consents in order to effect a direct or indirect transfer
of the Governmental Permits required as a resut of the
consurnmation of the transactions contemplated by this Agreement.
Except as set forth in Schedule 3.6(a), all of Governmental Permits
enumerated and listed in Schedule 3.6(a) are adequate for the
operation of the Business and of each Real Property as presently
operated and are valid and in full force and effect. All of said
Governmental Permits and agreements have been duly obtained and
are in full force and effect, and there are no proceedings pending or,
to the knowledge of Hickman, threatened which may result in the

11
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revocation, cancellation, suspension or adverse modification of any
of the same. Hickman has no knowledge of any reason why all such
Governmental Permits and agreements will not be transfarable or
assignable to United on or before the consummation of the
transactions contemplated hereby.

Schedule 3.6 (b) lists the Real Propeities used by Hickman in the
Business, the occupancy and use of which is being sublet, assigned
or leased by United. Except as otherwise disclosed in Schedule 3.6

(b):
(i)

(i)

(iii)

(iv)

(v)

each Real Property is fully licensed, permitted and authorized
to carry on the Business under all applicable federal, provincial
and local statutes, orders, approvals, zoning or land use
requirements, rules and regulations and there is no
non-conforming use or other activiies subject to any
restrictions regarding reconstruction;

all activities and operations at the Real Properties are being
and have been conducted in compliance in all material
respects with the requirements, criteria, standards and
conditions set forth in all applicable federal, provincial and local
statutes, orders, approvals, permits, zoning or land use
requirements and restrictions, variances, licenses, rules and
regulations;

the Real Properties are all of the real properties currently
owned and/or used legally and/or beneficially by Hickman in
respect of the Business and are legally described in

. Schedule 3.6(b) hereof, which Schedule includes all leases,

outstanding mortgages, other Encumbrances and the
Surveys/Site Plans in the possession or control of Hickman,
which when delivered will accurately depict the respective Real
Properties;

there are no circumstances, conditions or reasons which are
likely to be the basis for revocation or suspension of any site
assessment, permits, licenses, consents, authorizations,
zoning or land use permits, variances or approvals relating to
the Real Properties; and

there are no material physical or mechanical defects in or on

any Real Property and each such Real Property is in good
condition and repair. '

12
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3.7 No other Purchase Agreements - No person other than United has any

i agreement, option, understanding or commitment, or any right or privilege (whether by law,

' pre-emptive or contractual) capable of becoming an agreement, option or commitment, for

the purchase or other acquisition from Hickman of any of the Purchased Assets or property

of the Business or any rights or interest therein, including without limitation, the right to
purchase any Equipment pursuant to an outstanding rental contract.

3.8 Shareholders’ Agreements, etc, - There are no shareholders’ agreements,

pooling agreements, voting trusts or other similar agreements which relate in any way 10
the ownership of or sale of the Purchased Assets or property of the Business.

.3.9 Title to Assets - Subject to payment of the Closing Debt Date, Hickman is
the owner of, and has good and marketable title to, all of the Purchased Assets including
the assets listed in Schedules 1.4(b) and (c¢) hereof free and clear of all Encumbrances
whatsoever except Permitted Liens and the Assumed Liabilities, and subject to the
requirement to obtain the consents listed in Schedule 3.6(za) hereto in respect of any
transfer thereof,

. 3.10 Bankruptcy - Hickman is not insolvent and has not committed an act of
bankruptcy, taken any proceedings to have itself declared bankrupt or wound-up, taken
.any procesding to have a receiver appointed over any or all of its assets, had any
encumbrancers take possession of any of its property, had any execution or distress
become enforceable or become levied upon any of its property or assets or, to Hickman's

| knowledge, had any petition for a receiving order in bankruptcy filed against it. '

3.41 Fixed Assets and Real Property.

(a) Schedule 3.11(a) lists substantially all the fixed assets (other than
Real Property and Equipment included in the Rental Asset Listing or
in Schedule 1.4(c)) of Hickman used in the Business, including,
without limitation, identification of each vehicle by description and
serial number, identification of machinery, equipment and general
descriptions of parts, supplies and inventory. Except as described in
Schedule 3.11(a), to the knowledge of Hickman, all of the equipment
(including the Equipment), vehicles and machinery necessary for the
operation of the Business is in a state of good repair and maintenance
and is in material compliance with all applicable laws, rules and
reguldtions. All such equipment (including the Equipment) is
substantially free of actually known defects that would cause it to fail.
All leases of fixed assets are in full force and effect and binding upon
the parties thereto; neither Hickman nor any other party to such
leases is in breach of any of the material provisions thereof.

(b) - Copies of all existing title insurance policies relating to the Hickman
Properties, as well as current commitments for title insurance issued

13

PAGE 37/108 * RCVD AT 2/28/2003 6:53:19 AM [Eastern Standard Time]* SVR:/3* DNIS:8907 * CSID:7221428 * DURATION (mm.-ss);39-48



0272372003 09:44 FAX 72214238

-
L4

(c)

(d)

PWC FAS + Doug Beatty PwC #1058

by a title insurance company satisfactory to United with respect to the
Hickman Properties together with copies of all of the title exceptions
referred to in said commitments are appended to Schedule 3.11(b)
hereof. ’

Except as described in Schedule 3.11(b) there are no leases,
Occupancy agresments, options, rights of first refusal or any other
agreements or arrangements, either oral or written, that create or
confer on any person or entity the right to acquire, oCcupy Or pOsSsess,
now or in the future, any Real Property, or any portion thereof, or
create in or confer on any person or entity any right, title or interest
therein or in any portion thereof. :

The use by Hickman of the Real Properties is not in breach of any
building, zoning or ather statutes, by-laws, ordinances, regulations,
covenants, restrictions, rights or easements affecting the Real
Properties. All buildings, structures and improvements situated on the
Real Properties (i) are in a state of good maintenance and repair; (ii)
are located wholly within the boundaries of the Real Properties; and
(iii) comply in all material respects with building, zoning and other
statutes, by-laws, ordinances, regulations, covenants, restrictions,
rights and easements affecting the Real Properties. There are no
outstanding work orders, non-compliance orders, deficiency notices
or other such notices relative to the Real Properties which have been
issued by any regulatory authority, police or fire department,
sanitation, environment, labour, health or other governmental
authorities, boards or agencies. There are no material or structural
repairs or replacements that are necessary or advisable (and, without
limiting the foregoing, there are no repairs to, or replacements of, the
roof or the mechanical, electrical, heating, ventilating, air conditioning,
plumbing or drainage equipment or systems that are necessary or
advisable). No part of the Hickman Properties, and to the knowledge
of Hickman, no part of any Third Party Lease has been taken or
expropriated by any federal, provincial, municipal, school or other
competent authority, nor has any notice or proceeding in respect
thereof been given or commenced. Each of the Real Properties (i) is
fully serviced by Utilities having adequate capacities for the normal
operations of the Business thereon; and (fi) has adequate rights of
access to and from public streets or highways for the operation of the
Business in the ordinary course and Hickman is not aware of any fact
or circumstance which could result in the termination or restriction of
such access. There is no defect or condition affecting the Real
Properties (or the soil or subsail thereof) or any adjoining property, of
which Hickman is aware, which materially impairs the current use of
any Real Property. There are no local improvement charges or

14
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special levies outstanding in respect of the Hickman Properties or, to

) the knowledge of Hickméan. in respect of any Third Party Lease. All
municipal property taxes, local improvement charges, levies and
assessments which are| due have been paid in full and no other
amounts are owing by Hickman in respect of the Real Properties to
any govemmental authority or public utility, other than current
accounts which are not in arrears. All amounts for labour and
materials relating to the construction and repair of or on the Real
Properties have been paid in full and no one has filed or has a right
to file any construction, builders, mechanics or similar lien in respect
thereof. ;

(e) Hickman as the tenant under each Third Party Lease is exclusively

: entitled to all rights and benefits as lessee under each Third Party
Lease and has not sublet, assigned, licensed or otherwise conveyed
any rights in'a Third Party Lease or in the leases to any other person.
The terms and conditions of the Third Party Leases will not be
affected by, nor will any of the leases be in default as a result of the
transactions contemplated hereunder. All rental and other payments
and other obligations required o be paid and performed by Hickman
as a tenant pursuant to the Third Party Leases have been duly paid
and performed and none of the parties to the Third Party Leases are
in default of any of their obligations thereunder.

3.12 Acquisition/Disposal of Assets. Except as indicated in Schedule 1.4(c),

since July 28, 1998, Hickman has not acquired or sold or otherwise disposed of any
properties or assets which have a value in excess of $25,000 in the aggregate, or which
are material to the operation of the Business as presently conducted, without the prior
written consent of United, ' '

3.13 Contracts and Agreements: Adverse Restrictions. Schedule 3.13 lists

and includes copies of, all material contracts and agreements (other than leases included
with Schedule 3.4(c) and documents included with Schedule 3.4(c)) to which Hickman is
a party or by which it or any of its property is bound (including, but not limited to, joint
venture or partnership agreements, contracts with any labour organizations, promissory
notes, loan agreements, bonds, mortgages, deeds of trust, liens, pledges, conditional sales
contracts or other security agreements) in each case, in respect of the Business. Except
as disclosed in Schedule 3.13, all such contracts and agreements included in Schedule
3.13 are in full force and effect and binding; upon the parties thereto and Hickman is
entitled to 2ll rights and benefits thereunder.

3.14 Personnel. Schedule 3.14 is a complete list of all employees (by type or
classification) of Hickman relating to the ‘Business and their respective rates of
compensation, inctuding (i) the portions thereof attributable to bonuses, (ii) any other
salary, bonus, stock option, equity participation, or other compensgation arrangement made

15,
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with or promised to any of them, and (iii)! copies of all employment agreements with

) non-union directors, officers and employees, and length of service. None of the employees
of the Business were previously employed by a predecessor or an Affiliate of Hickman, or
the Business. Schedule 3.14 also lists the driver's license number for each driver of
Hickman motor vehicles owned or leased by Hickman who is required 1o have a
commercial, chauffeur's, or other special class of drivers license: in order to operate
commercial or heavy vehicles used in the Business. All accruals for unpaid vacation pay,
premiums for unemployment insurance, 'health premiums, Canada Pension Plan
premiums, accrued wages, salaries and comﬁ'nss:ons and employee benefit plan payments
pertaining to the employees of the Business have been reflected in the books and records
of Hickman and have been paid.

315 Benefit Plans and Uriion Contracts.

(a)  Schedule 3.15(a) is a complete list and includes complete copies of
(or, in the case of oral arrangements, descriptions), all employee
benefit plans and agreements (written or oral) currently maintained or
contributed to by Hickman, including employment agreements and
any other agreements: containing “golden parachute" provisions,
retirement plans, welfare benefit plans and deferred compensation
agreements, together with copies of such plans, agreements and any
trusts related thereto, :and classifications of employees covered
thereby as of the Closing Date. Except for the employee benefit plans
} described in Schedule '3.15(a), Hickman has no employees of the
' Business entitled to any pension, retirement, welfare, profit sharing,
deferred compensation! stock option, employee siock purchase or
other employee benefit plans or arangements.

- |
(b)  Schedule 3.15(a) is a complete list of and includes copies of, all union
contracts and agreements between Hickman and any collective
bargaining group, lncludlng any collective bargaining certificates
issued by the Newfoundland Labour Relations Board, its
predecessors or similar authorities. Hickman is in compliance in all
material respects with all applicable federal, provincial and local laws
respecting employment and employment practices, terms and
canditions of employment, wages and hours, and nondiscrimination
in employment, and is not engaged in any unfair labour practice.
There is no charge pending or, to Hickman's knowledge, threatened,
against Hickman before any Newfoundland court or agency and
alleging unlawful discrimination in employment practices and there is
no charge of or proceeding with regard to any unfair labour practice
against it pending before the Newfoundland Labour Relations Board.
Thers is no labour stnka dispute, slow down or stoppage as of the
Closing Date, existing ior threatened against Hickman; no union
organizational activity exists respecting employees of Hickman; and

16
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there are no union contracts or other agreements entered into or

} pending with respect to ll-lickman. No one has petitioned within the
last five years, and no one is now petitioning, for union representation
of any employees of Hickman. Hickman has not experienced any
labour strike, slow-down, |work stoppage, labour difficuity or other job
action during the last ﬁve‘s years.

(c)  For greater certainty, no notice has been raceived by Hickman of any
complaint filed by any of the employees or former employees of the
Business against Hickm!an claiming that Hickman has violated any
applicable employee, huxinan rights or similar legislation and there are
no outstanding orders jor charges against Hickman andfor the
Business under any appli:cable health and safety or similar legislation.
All levies, assessments and penalties made against Hickman and/or
the Business pursuant t:o any applicable workers' compensation or
similar legislation have been paid by Hickman and Hickman has not
been re-assessed under]any such legislation during the past five (5)
years. '

3.16 al (¢ acts and : als.

Schedule 3.16(i) contains true and complete copies of all standard form rental agreements
used in connection with the Business. Exc;ept as disclosed in Schedule 3.16, leases,
instruments, agreements, licenses; permits, certificates or other documents that have been

) delivered to United in connection with the transactions contemplated hereby are complete -
and accurate and are true and cormrect copies of the originals thereof. Except as
specifically disclosed in Schedule 3.16(ji), the! rights and benefits of Hickman which attach
or pertain to the Purchased Assets and are bging sold, transferred and assigned to United
will not be adversely affected by the transactions contemplated hereby, and the execution
of this Agreement and the performance of the obligations hereunder will not violate or
result in a breach or constitute a default ‘und:er any of the terms or provisions applicable
thereto. None of such leases, instruments, agreements, licenses, permits, site
assessments, certificates or other documents|requires notice to, or consent or approval of,
any governmental agency or other third party to any of the transactions contemplated
hereby, except such consents and approvals; as are listed on Schedule 3.16(ii).

|
3.17 Product Quality, Warranty Claims, Product Liability. All products and

services sold, rented, leased, provided or delivered by Hickman to customers relating to
the Business conform to applicable contractual commitments, express and implied
warranties, product and service specifications and quality standards, and Hickman has no -
liability (and there is no basis for any present or future action, suit, proceeding, hearing,

" investigation, charge, complaint, claim or demand against Hickman giving rise to any
liability) for replacement or repair thereof or other damages in connection therewith. No
product or service sold, leased, rented, provided or delivered by Hickman to customers
relating to the Business is subject to any guaranty, warranty or other indemnity beyond the

‘ applicable standard terms and conditions of: sale, rent or lease. Except as set forth on
) - :
' : 17
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Schedule 3.17, Hickman has no liability (and there is no basis for any present or future

! action, suit, proceeding, heanng, investigation, charge complaint, claim or demand against
chkman which might give rise fo any liability} arising out of any injury to a person or
property as a result of the ownership, posséssion, provision or use of any Equipment,
product or service sold, rented, leased, provided or delivered by Hickman relating to the
Business. All product liability claims that have been asserted against Hickman since
January 1, 1995, whether covered by insurance or not, and whether litigation has resulted
or not, are listed and summarized in Schedule 3.17.

3.18 N.O._QhangLWIIh_Eﬁapm_m_lha_B_umngs; Except as set forth on

Schedule 3.18, since May 31, 1998, the Business has been conducted only in the ordinary
course and there has been no change in the condition (financial or otherwise) of the
assets, liabilities or operations of the Busmess other than changes in the ordinary course
of business, none of which either singly or in the aggregate has been materially adverse.
Specifically, and without limiting the generality of the foregoing, except as set forth on
Schedule 3.18, with respect to the Business, : since such date, there has not been:

(a) anychange inits fi nanmal condition, assets, liabilities (contingent or
otherwise), income, uperatlons or business which would have a
material adverse effect on the financial condition, assets, liabilities
(contingent or otherwise), income or operations of the Business, taken
as a whole;

i | (b) any damagse, destruc:tlon or loss (whether or not covered by
g insurance) adversely affectmg any material portion of the Purchased
Assets;

(c) any increase or bonus: or promised increase or borus in the
compensation payable orto become payable by it, in excess of usual
and customary practlces to any of the employees or agents of the
Business, or any accrual or arrangement for or payment of any bonus
or other special cnmpensatlon to any such employees or agents or
any severance or termination pay paid to any such employees;

(d) any labour disputé or any} other event or condition of any character,
materially adversely affecting the Business or future prospects;

(e)  any other transaction outéide the ordinary course of the Business;

f any authorization, a’reement or other commitment to do any of the
' foregoing; or | |

(@)  any contracts between Hickman or its Affiliates and any other person

not dealing at arm's length with Hickman or any such Affiliates (within

the meaning of the Tax Act ) or any Affiliate of any of the foregoing

18]
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3.19 Compliance With Laws.
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agreements or with respect to the lease of

xcept as disclosed in Schedule 3.19, the

:
Business and all activities undertaken on anﬁlr and all Real Properties have complied with,

and the Business and ali such activities are
including, but not limited to, all Environmental
there has been no assertion by any party t
including Environmental Laws. Specificall
foregoing, except as disclosed in Schedule
permitted under Environmental Laws and in

{

qesently in material compliance with all Laws,
Laws. Except as disclosed in Schedule 3.18,
jat the Business is in violation of any Laws
and without limiting the generality of the
119, in respect of the Business: (i) except as
‘. cordance with Govemmental Permits, where

required, Hickman or its Affiliates have not ]Twocessed handled, transferred, generated,

treated, stored or disposed of any Hazardous

aterial, (ii) no Hazardeus Material has been

disposed of, other than as allowed under E vironmental Laws and in accordance with
Govemmental Permits, or otherwise Released on any Real Properties, (iil) no Hazardous
Materials have been disposed of, other than ﬁs permitted under Environmental Laws and

Real Property’, and (iv) no Real Property ha
of any private, administrative or judicial
administrative or judicial action relating to the .

in accordance with Governmental Permits, V\g J

ere required, or otherwise Released on any
ever been subject to or received any notice
ction, or notice of any intended private,
presence or alleged presence of Hazardous

Material in, under, upon or emanating from apy Real Property.

agencies) or entered into any agency or Slﬂ1l|

3.20 Powers of Attorney. chkn‘-l3

(except routine powers of attormey relatlL

n has not granted any power of attorney
to representation before governmental
r agreement-whereby a third party may bind

or cornmit Hickman in respect of the E'.usmess in any manner.

3.21. uude[gﬁqﬁnd_SIQtage_'[anks|

No UST containing petroleum products or

W

wastes or other Hazardous Material is currently or has been located on any Real Property.

3.22 Patents, Trademarks, Trade Names, etc.
Intellectual Property owned by Hickman or}
Business (other than licenses to use softwar

Schedule 3.22 lists all
hich it is licensed 10 use in respect of the
! for personal computer operating systems

that were provided when the computer was

pUrc:hased and licenses 10 use software for

personal computers that are granted to retall purchasers of such software), including
particulars of registration or application for reg|strat|on where applicable. To the knowledge
of Hickman, no Intellectual Property used by Hickman in the Business infringe on any
patents, trademarks, or copyrights, or any ofher rights of any person. Hickman has no
. knowledge of, or has any reason to believe, t| Iat there are any claims of third parties to the
use of any such Intellectual Property , or knows of or has any reason to believe that there
exists any basis for any such claim or claims. _
| :
3.23 No Expropriation. No part of the Purchased Assets or any Real Property
has been taken or expropriated by any federal provincial, municipal or other authority nor

has any notice or proceeding in respect theref'.l'f been given or commenced, nor is Hickman

19
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aware of any intent or proposal to give any such notice or commence any such
proceedings. -

3.24 Manufacturers, Suppliers and Customers. To the knowledge of Hickman,

the relations between Hickman and its customers of the Business are good in all material
respects. Hickman has no reason 1o believe {other than general economic and industry
conditions) that any of the manufacturers or suppliers supplying products, components or
materials to Hickman or the Business intend to cease providing such itemns to Hickman, nor
does Hickman have knowledge of any fact (other than general economic and industry
conditions) which indicates that any of the customers of Hickman or the Business intend
to terminate, limit or reduce their business relations with Hickman. Hickman has no reason
to believe that the benefits of any relationship with any major customers or suppliers of the
Business will not continue after the Closing Date in substantially the same manner as prior
to the date of this Agreement.

3.25 Abﬁﬁnﬂg_n.f_c.ectam_&usuleﬁﬁ_&aﬂmas Hickman has not, directly or
indirectly, within the past five years, given or agreed to give any credit concession, gift or

similar benefit to any customer, supplier, governmental employee or other person who is
or may be in a position to help or hinder the Business in connection with any actual or
proposed transaction which (a) might subject the Business to any damage or penalty in
any civil, criminal or governmental litigation or proceeding, (b) if not given in the past, might
have had an adverse effect on the financial condition, business or results of operations of
the Business, or (c) if not continued in the future, might materially adversely affect the
) financial condition, business or cperations of the Business or which might subject the
Business to suit or penalty in any private or governmental litigation or proceeding.

3.26 Disclosure Schedules. Any matter disclosed on any Schedule to this
Agreement shall be deemed to have been disclosed on every other Schedule that refers

to such Schedule by cross reference so long as the nature of the matter disclosed is
obvious frorn a fair reading of the Schedule on which the matter is disclosed.

3.27 No Misleading Statements. The representations and warranties, of

Hickman contained in this Agreement, the Recitals, the Exhibits and Schedules hereto and
“all other documents and information fumnished to United and their representatives pursuant

hereto are complete and accurate in all material respects and do not include any untrue

statement of a material fact or omit to state any material fact necessary to make the
- statements made and 10 be made not misleading.

3.28 Accurate and Complete Records. The corporate books, ledgers, financial
records and other records of Hickman relating to the Business:

(@) have been made available to United and its agents;

(b)  have been, in all material respects, maintained in accordance with all
applicable |laws, rules and regulations; and

‘50

) (c) are accurate and complete, and do not contain or reﬂect any material
discrepancies.

3.29 Knowledge. Wherever reference is made in this Agreement 1o the
"knowledge” of Hickman, such term means the actual knowledge of any management
employee, officer or director of Hickman or any knowledge which should have been
obtained by any such person upon reasonable inquiry by a reasonable business person.

3.30 Financial Statements. The Financial Statements, copies of which are
appended hereto as Schedule 3.30, have been prepared in accordance with generally
accepted accounting principles consistently applied throughout the periods indicated and
fairly, completely and accurately present the financial position of the Business and the
results of Hickman's operations in the Business as of the dates and throughout the periods
indicated and there has been no material adverse change in the Business or the financial
position of Hickman in the Business from that reflected in the Financial Statements.

3.31 Taxes. There are no outstanding liabilities for Taxes payable, collectible or
remittable by Hickman, whether assessed or not, which may result in an encumbrance on
or other ¢laim against or seizure or sale of all or any part of the Purchased Assets or would
otherwise adversely affect the Business or would result in United becoming liable or
responsible therefor. There are no actions, suits, proceedings, investigations or claims
pending or, to the knowledge of Hickman, threatened against Hickrnan in respect of Taxes

) which may result in an encumbrance on or other claim against or seizure or sale of any of

| the Purchased Assets or liability or responsibility on the part of United for Taxes payable,
collectible or remiitable by Hickman nor are any material matters under discussion with any
govemmental authority relating to Taxes. Hickman has withheld, collected and paid to the
proper governmental authority within the time required under applicable legislation all
Taxes required to have been withheld, collected and remitted in connection with (i)
amounts paid, credited or owing to any current or former employee, independent or
dependent contractor, creditor, shareholder, non-resident of Canada or other third party,
and (ii) goods and services received from or provided to any person (including taxable
henefits).

3.32 Tax Basis. The tax basis of the Purchased Assets by category inc:luding
the classification of such assets as being depreciable or amortizable as reflected in their
respective tax returns and related work papers is true and correct in all material respects.

3;33 &ufﬁnlgncy_qf_EuLctmsgd_Ass_eﬁ The Purchased Assets are sufficient

to carry on the Business, consistent with past practice and, except for the Excluded Assets,
constitute all of the assets used or held by Hickman in the operation of the Business.

3.34 Material Facts Disclosed. Hickman and its management have disclosed
{o the Purchaser all facts known to them relating to the Business and the Purchased

21
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Assets which could reasonably be expected to be material to an intending purchaser of the
1 ' Purchased Assets.

3.35 Hickman Resident in Canada. Hickman is not a non-resident of Canada
under the Tax Act.

4. REPRESENTATIONS AND WARRANTIES OF UNITED

United represents and warrants to Hickman that each of the following
representations and warranties is true and correct as at the Closing and agrees, subject
to Section 7.2, that such representations and warranties shall survive the Closing:

41 Existence and Gond Standing. United is a corporation duly organized,
validly existing and in good standing under the laws of its jurisdiction at incorporation and
has been duly registered to carry on the Business in Newfoundland.

4.2 No Contractual Restrictions. No provisions exist in any article, document
or instrument to which United is a party or by which it is bound which would be viclated by
consummation of the transactions contemplated by this Agreement. -

4.3  Authorization of Agreement. This Agreement has been duly authorized,
executed and delivered by United and, subject to the due authorization, execution and
delivery by Hickman, constitutes a legal, valid and binding obligation of United. United has

| full corporate power, legal right and corporate authority to enter into and perform its
obligations under this Agreement and to carry on its business as presently conducted. The
execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby and the fulfilment of and compliance with the terms and conditions
hereof do not and will not, after the giving of notice, or the lapse of time or otherwise: (a)
violate any provisions of any judicial or administrative order, award, judgment or decree
applicable to United; (b) conflict with any of the provisions of the Certificate of Incorporation
or Bylaws of United; or (c) conflict with, result in a breach of or constitute a default under
any material agreement or instrument to which United is a party or by which it is bound.

4.4 No Misleading Statements. The representations and warranties of United
contained in this Agreement, the Recitals, Exhibits and Schedules hereto and all other
documnents and information furnished to Hickman pursuant hereto are materially complete
and accurate, and do not include any untrue statement of a material fact or omit to state
any material fact necessary to make the statements made and to be made not risleading
as of the Closing Date.

4.5 Disclosure Schedules. Any matter disclosed by United on any Schedule
to this Agreement shall be deemed to have been disclosed on every other Schedule that

refers to such Schedule by cross reference so long as the nature dlsclosed is obvious fram
a fair reading of the Schedule on which the matter is disclosed.
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5. QJ_D_SJNﬁ_D_ELBEElES

At Closing, the respective parties shall make the following deliveries:

51  United Deliveries.
United shall make, or cause to be made, the following deliveries:
(a) payment of the Purchase Price to Hickman pursuant 1o Section 1.3;

(b) an opinion of counsel for United dated as of the Closing Date
: substantially in the form or Schedule 5.1(b); :

(¢) the Hold Back Agreement;

(d)  with respect o the Hickman Properties, a triple-net lease for one (1)
Hickman Property and triple-net leases for a portion of three (3)
Hickman Properties (including a surrender of each current lease),
each with Hickman or one of its Affiliate(s), substantially in the form
attached as Schedule 5.2(e); and

(@)  with respect to the Third Party Leases, an assignment of lease for

fwo (2) Third Party Leases and subleases for two (2)Third Party

) Lease, to and in favour of United, all in form and substance
satisfactory to United.

5.2 Hickman Deliveries.
Hickman shall m_ake, or cause to be made, the following deliveries:

(a) all necessary deeds, conveyances, bills of sale, assurances,
transfers, assignments and any other documentation reasonably
required fo transfer the Purchased Assets to United with good and
marketable title, free and clear of all liens, security interests, claims
and encumbrances except Permitted Liens and Assurmed Liabilities,
required consents and payment of the Closing Date Debt, such
documents to be in a form acceptable to United and its counsel,
including, without imitation a Bili of Sale substantially in the form set
forth in Schedule 5.2(a);

(b) an opinion of counsel for Hickman dated as of the Closing Date
substantially in the form attached as Schedule 5.2(b);

(c) evidence reasonably satisfactory to United that all required third party
consents to the transactions contemplated hereby, including without
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limitation all Required Governmental Consents, consents under

) dealership agreements (if available) and an assignment of lease or
sublease for each Third Party Lease in form and substance
satisfactory to United;

(d) an unqualified certificate issued under the Retail Sales Tax Act
' (Newfoundland); '

(e)  with respect to the Hickman Properties, a triple net lease for one (1)
Hickman Property.and triple-net leases for three (3) Hickman
Properties, each with United and Hickman or one of its Affiliates
(including a surrender of the current lease), together with a Non-
Disturbance Agreement to and in favour of United from each
mortgagee of a Hickman Property, all substantially in the form
attached as Schedule 5.2(e); '

(f) with respect to the Third Party Leases, an assignment of lease for
two (2)Third Party Leases and subleases for two (2)Third Party
Leases to' and in favour of United, all in form and substance

- satisfactory to United together with a Landlord's Acknowledgement
and Consent in favour of United and Hickman from each Landlord
substantially in the form attached as Schedule 5.2(f);

) ' (g) the Hold Back Agreement;

(h) a support services agreement providing for, inter alia, certain payroll
services and continued benefits for employees of the Business
accepting United's offer of employment substantially in the form
attached as Schedule 5.2(h),

(i) a consulting agreement with each of Hubert Hunt and William
Parsons providing for their respective services substantially in the
form attached as Schedule 5.2(i); and '

)] the books and records referred to in Section 1.1(c).
8. ADDITIONAL COVENANTS OF UNITED AND HICKMAN

6.1 FEurther Assurances and Additional Conveyances. Following Closing,
Hickman and United shall each deliver or cause to be delivered at such times and places
as shall be reasonably agreed upon such additional instruments as United or Hickman may
reasonably request for the purpose of camying out this Agreement. Hickman will cooperate
with United on and after the Closing Date in furnishing information, evidence, testimony
and other assistance in connection with any actions, proceedings or disputes of any nature
with respect to matters pertaining fo all periods prior to the Closing Date.
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*

) 6.2 Confidentiality. Neither Hickman nor United shall disclose or make any

| public announcements of the transactions contemplated by this Agreement without the
prior written consent of the other, unless required to make such disclosure or
announcement by law, in-which event the party making the disclosure or announcement
shall notify the other at least 24 hours before such disclosure or announcement is expected
to be made.

6.3 Brokers’ and Finders’' Fees. Each party shall pay and be responsible for
any broker’s, finder’s or financial advisory fee incurred by such party in connection with the
transactions contemplated by this Agreement.

6.4  Consistent Tax Reporting. Hickman and United shali (i) treat and report
the transactions contemplated by this Agreement in all respects consistently for purposes

of any Canadian federal, provincial, local or foreign (i.e non-Canadian) tax and (ii) not take
any actions or positions inconsistent with the obligations of the parties set forth herein.

6.5 Access to Records. Following Closing, and for a period of two years
thereafter, Hickman shall provide United with reasonable access to the books, records,
contracts, inventories and other assets and information pertaining to the Purchased
Assets,

6.6 United to Offer Employment. United shall, after the Closing, offer to
) employ, all of the employees of Hickman currently employed in the Business (other than
those identified in Schedule 6.6) on, with respect to each such employee, comparable
terms and conditions of employment (including, without limitation, salary and other
benefits) which are in aggregate at least as favourable o each such employee as those
in effect immediately prior to the Closing, United shall have no obligations to, or any
liability for, any employee of Hickman who does not accept United's offer of employment

or is otherwise identified in Schedule 6.6.

6.7 PBulk Sales Act. United and Hickman agree fo waive compliance with the
Bulk Sales Act (Newfoundland). Hickman covenants and agrees to (i) pay all unsecured
trade payables of Hickman as at January 31, 1999, on or before February 28, 1999, and
to provide United with evidence reasonably satisfactory to United that such payment has
been made and (it} provide United with waivers from all secured creditors of Hickman as
at January 31, 1999.

7.  INDEMNIFICATION

7.1 Indemnity by Hickman. Hickman, subject to the limitations set forth in
Section 7.2, covenants and agrees that it will indemnify and hold hammless United and its
respective directors, officers and agents and its respective successors and assigns (the
“United Indemnitees”), from and after the Closing, against any and all losses, damages,
assessments, fines, penalties, adjustments, liabilities, Claims, deficiencies, costs,
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expenses (including specifically, but without limitation, reasonable attorneys’ fees and
i expenses of investigation), expenditures, including, without limitation, any Environmental
* Site Losses identified by a United Indemnitee in a Claims Notice, or asserted by a United
Indemnitee in litigation commenced against Hickman provided that in either case any such
Claims Notice shall be given or the litigation commenced prior to the expiration of the
periods set forth in Section 7.2(b) (irrespective of the date of discovery), with respect to

each of the following contingencies (all, the "Indemnity Events”):

(a)  any misrepresentation, breach of warranty, or nonfulfilment of any
agreement or covenant on the part of Hickman pursuant to the terms
of this Agreement or any misrepresentation in or omission from any
Exhibit, Recital, Schedule, list, certificate, or other instrument
furnished or to be furnished to United pursuant to the terms of this
Agreement, regardless of whether, in the case of a breach of a
representation or a warranty, United relled on the truth of such
representation or warranty or had any knowledge of any breach
thereof;

(b) any Environmental Site Losses;
(c) waiver of compliance with the Bulk Sales Act (Newfoundland);

(d) the operations of the Business and Purchased Assets prior to the
) Closing (other than the Assumed Liabilities).

7.2 Limitations on Hickman's Indemnities.

(a) The obligations of Hickman to indemnify United Indemnitees as
provided in Section 7.1 shall be equal to the amount by which the
cumulative amount of all such liabilities, Claims, damages
deficiencies, actions, suits, proceedings, demands, assessments,
adjustments, costs and expenses, expenditures and Environmental
Site Losses with respeact to any or all Indemnity Events exceed
$25,000 (the “General Deductible Amount"); provided, that the
amount of any obligation of indemnity arising pursuant to Section 7.1
with respect to any representation, warranty or covenant contained in
Sections 3.1, 3.2, 3.3, 3.4, 3.5, 3.6, 3.7, 3.9 and 3.10 hereof shall not
be subject to the General Deductible Amount and the amount of any
indemnity obligation arising pursuant to Section 3.4, 3.5 and/or 6.7
with respect to Claims based on the Inventory Value and the
Equipment included on the Rental Asset Listing shall be subject to the
applicable amounts set forth in Section 1.4 in lieu of the General
Deductible Amount.
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-

(b) The obligations of Hickman under Section 7.1 shall expire on the
) following dates unless a Claims Notice is given or litigation 15
commenced, on or prior to such time:.

(i with respect to Sections 3.1, 3.2, 3.3, 3.4, 3.9, 3.11(c) and
-3.25 all environmental (including with respect to USTs), tax
related matters and product liability (and related Schedules),
upon expiration of the applicable statute of limitations; and

(i)  with respect to all other Indemnity Events, two (2) years from
the Closing Date,

except that any Claim based on intentional misrepresentations, fraud or the
absence of title shall not expire and may be brought at any time.

7.3  Notice of Indemnity Claim.

(a) Inthe event that any Claim is hereafter asserted against or arises with
respect to any United Indemnitee as to which such Indemnitee may
be entitled to indemnification hereunder, a United Indemnitee shall
notify Hickman in writing thereof (the “Claims Notice™) within 10 days
after (i) receipt of written notice of commencement of any third party
litigation against such United Indemnitee, (ii) receipt by such United
Indemnitee of written notice of any third party Clairn pursuant to an
invoice, notice of Claim or assessment, against such United
Indemnitee, or (jiii) such United Indemnitee becomes aware of the
existence of any other event in respect of which indemnification may
be sought from Hickman (including, without limitation, any inaccuracy
of any representation or warranty or breach of any covenant). The
Claims Notice shall describe the Claim and the specific facts and
circumstances in reasonable detail, and shall indicate the amount, if
known, or an estimate, if possible, of the losses that have been or
may be incurred or suffered by a United Indemnites.

()  Hickman may elect to defend any Claim for meoney damages where

' the cumnulative total of all Claims (including such Claims) exceeds the
limit set forth in Section 7.2 at the time the Claim is made, by
Rickman's own counsel; provided, however, Hickman may assume
and undertake the defence of such a third party Claim only upon
written agreement by Hickman that Hickman is obligated to fully-
indemnify a United Indemnitee with respect to such action. The
United Indemnitee may participate, at the United Indemnitee's own
expense, in the defence of any Claim assumed by Hickman. Without
the written approval of the United Indemnitee, which approval shall
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not he unreasonably withheld, Hickman shall not agree to any
1 compromise of a Claim defended by Hickman.

(c) If, within 30 days of Hickman's receipt of a Claims Notice, Hickman
shall not have provided the written agreement required by Section
7.3(b) and elected to defend the Claim, the United Indemnitee shall
have the right to assume control of the defence and/or compromise
of such Claim, and the costs and expenses of such defence, including
reasonable attorneys’ fees, shall be added to the Claim. Hickman
shall promptly, and in any event within 30 days after demand therefor,
reimburse the United Indemnitee for the costs of defending the Clalm
including attorneys' fees and expenses

(d) The party assuming the defence of any Claim shall keep the other
party reasonably informed at all times of the progress and
development of its or their defence of and compromise efforts with
respect to such Claim and shall furnish the other party with copies of
all relevant pleadings, correspondence and other papers. In addition,
the parties to this Agreement shall cooperate with each other and
make available to each other and their representatives all available
relevant records or other materials required by them for their use in
defending, compromising or contesting any Claim. The failure to
timely deliver a Claims Notice or otherwise notify Hickman of the

i commencement of such actions in accordance with this Section 7.3
shall not relieve Hickman from the obligation to indemnify hersunder
but only to the extent that Hickman establishes by competent
evidence that it has been prejudiced thereby.

() Inthe event both the United Indemnitee and Hickman are named as
defendants in an action or proceeding initiated by a third party, they
shall both be represented by the same counsel (on whom they shall
agree), unless such counsel, the United Indernnites, or Hickman shall
determine that such counsel has a conflict of interest in representing
both the United Indemnitee and Hickman in the same action or
proceeding and the United Indemnitee and Hickman do not waive
such conflict to the satisfaction of such counsel.

‘7.4 Indemnity by United. United, subject to the limitations set forth below,
covenants and agrees that it will indemnify and hold harmless Hickman and its respective
directors, officers and agents and its respective successors and assigns, from and after the
Closing, against any and all losses, damages, assessments, fines, penaltics, adjustmeénts,
liabilities, Claims, deficiencies, costs, expenses (including specifically, but without
limitation, reasonable attorneys' fees and expenses of investigation), expenditures,
including without limitation any misrepresentation, breach of warranty or nonfulfillment of
any agreement or covenant on the part of United pursuant to the terms of this Agreement
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United éhall be entitled to injunctive relief to enforce the terms oj‘ the
) Restrictive Covenants and to restrain Hickman and/or its Affiliates
from any violation thereof.

(b) Acsmounting. The right and remedy to require Hickman to account for
and pay over to United all compensation, profits, monies, accruals,
increments or other benefits derived or received by Hickman and/or
its Affiliates as the result of any transactions constituting a breach of
these Restrictive Covenants.

(¢) Severability of Covenants. Hickman acknowledges and agrees
that the Restrictive Covenants are reasonable and valid in
geographical and temporal scope and in all other respects. [f any
court determines that any of the Restrictive Covenants, or any part
thereof, is unreasonable, invalid or unenforceable, Hickman agrees
to be bound by such reduced geographical or temporal scope as the
court may deem reasonable and that the remainder of the Restrictive
Covenants shall not thereby be affected and shall be given full effect,
without regard to the invalid portions.

(d) EniQLQ&ablﬂty_ln_.luﬂsﬂlﬂlnn United and Hickman intend to and
hereby confer jurisdiction to enforce the Restrictive Covenants upon
the courts of any jurisdiction within the geographic scope of the

) ' Restrictive Covenants. If the couris of any one or more of such
jurisdictions hold the Restrictive Covenants unenforceable by reasen
of the breadth of such scope or otherwise, it is the intention of United
and Hickman that such determination not bar or in any way affect
United's right to the relief provided above in the courts of any other
jurisdiction within the geographic scope of the Restrictive Covenants
as to breaches of such covenanis in such other respective
jurisdictions, such covenants as they relate to each jurisdiction being,
for this purpose, severable into diverse and independent covenants.,

9. GENERAL

9.1 Assignment. This Agreement shall be binding upon and shall inure to the
benefit of the parties hereto, the successors or assigns of United and Hickman; provided,
however, that any such assignment shall be subject io the terms of this Agreement and
shall not relieve the assignor of its responsibilities under this Agreement.

9.2 Counterparts. This Agreement and the other documents referred to herein
and/or otherwise required to complete the transactions contemplated hereby may be

executed in two or more counterparts, including by facsimile, each of which shall be
deemed an original and all of which together shall constitute one and the same instrurnient.
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9.2 Notices. All notices, requests, demands and other communications
) hereunder shall be deemed to have been duly given if in writing and either delivered
personally, sent by facsimile transmission or by air courier service, to the addresses
designated below or such other addresses as may be designated in writing by notice given
hereunder, and shall be effective upon personal delivery or facsimile transmission thereof

with proof of transmission receipt or upon delivery by air courier service:

If to Hickman: Hickman Equipment (1985} Limited
1269 Topsail Road
P.0. Box 820
Mount Pearl, Newfoundland A1N 3C8
Attention: President and Secretary
FAX: 7098-368-0403

With a copy to: Chalker Green & Rowe
Baine Johnson Building
10 Fort William Place, P.O. Box 5939
- St. John's, Newfoundland A1C 5X4

Attention: John Green
FAX: 709-722-1763
If to United: United

¢/o Four Greenwich Office Park
) .Greenwich, CT 06830
' Attention: Mr. John N. Milne
FAX: (203) 622 6080

With a copy to: Macleod Dixon
1800 - 121 King Street West
Toronto, Ontario M5H 3T9
Attention; Byron W. Loeppky
FAX: (416) 360-8277

Failure to send a copy to counse! will not invalidate notices,

94 Aftorneys’ Fees. Inthe event of any dispute or controversy between United
on the one hand and Hickman on the other hand relating to the interpretation of this
Agreement or to the transactions contemplated hereby, the prevailing party shall be
entitled to recover from the other party reasonable attomeys' fees and expenses incurred
by the prevailing party. Such award shall include post judgment attorney's fees and costs.

9.5 Applicable Law and Attornment. This Agreement shall be govemned by
and construed in accordance with the laws of the province of Newfoundlarid and the laws
of Canada applicable therein. Each of the parties to this Agreement irrevocably attorns to
the 'jurisdiction of the courts of Newfoundland.

R
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i 0.6 Paymentof Fees and Expenses. Whether or not the transactions herein
contemplated shall be consummated, each party hersto will pay its own fees, expenses
and disbursements incurred in connection herewith and all other costs and expenses
incurred in the performance and compliance with all conditions to be performed hereunder.

6.7 Incarporation by Reference. The Regcitals and all Schedules and Exhibits
attached hereto are incorporated herein by reference as though fully set forth at each point
referred to in this Agreement. .

9.8 Captions and References. The captions in this Agreement are for
convenience only and shall not be considered a part hereof or affect the construction or
interpretation of any provisions of this Agreement. Unless otherwise indicated, references
to Articles, Sections, Schedules and Exhibits are references to the Ariicles, Sections,
Schedules and Exhibits in, of and to this Agreement.

9.9 Number and Gender of Words. Whenever the singular number is used
herein, the same shall include the plural where approptiate, and shall apply to all of such
number, and to each of them, jointly and severally, and words of any gender shall include
each other gender where appropriate., : '

9.10 Entire Agreement. This Agreement (including the Schedules and Exhibits
| hereta) and the other documents delivered pursuant hereto constitute the entire Agreement
i and understanding between Hickman and United and supersede any prior agreement and
' understanding relating to the subject matter of this Agreement. This Agreement may be

modified or amended only by a written instrument executed by Hickman and United acting
through their respective officers, duly authorized by their respective Boards of Directors.

9.11 Walver. No waiver by any party hereto at any time of any breach of, or
compliance with, any condition or provision of this Agreement to be performed by any other
party hereto may be deemed a waiver of similar or dissimilar provisions or conditions at the
same time or at any prior or subsequent time.

9.12 Construction. The language in all parts of this Agreement must be in all
cases construed simply according to its fair meaning and not strictly for or against any
party. Unless expressly stated otherwise, cross-references herein refer to provisions within
this Agreement and are not references to the overall transaction or to any other document.

9.13 Time of Essence. Time shall be of the essence hereunder.

0.14 Currency. Unless otherwise indicated, all dollar amounts in this Agreement
are expressed in Canadian funds.
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10. ARBITRATION AND DISPUTE RESOLUTION,

The parties waive their right to seek remedies in court, including any right to
a jury trial, with respect to any dispute concemning determination of the Adjustments. The
parties agree that in the event United and Hickman are unable to resolve a dispute
concerning determination of the. Adjustments, such dispute shall be resolved exclusively
by arbitration to be conducted only in St. John's, Newfoundland in accordance with the
rules of the Arbitration Act (Newfoundland). The parties agree that such arbitration shall
be conducted by an arbitrator who shall be selected from a list of three (3) persons
submitted by each party who is experienced in dispute resolution regarding business
acquisitions and accounting matters. Ifthe parties are unable to agree on an arbitrator, the
arbitrator shall be selected by a judge of the Supreme Court of Newfoundland Trial
Division, from the lists submitted by each of the parties. The parties also agree that
discovery shall not be permitied except as required by the Arbitration Act (Newfoundland),
that the arbitration award shall not include factual findings or conclusions of law, and that
no punitive damages shall be awarded. The parties understand that any party's right to
appeal or to seek modification of any ruling or award of the arbitrator is severely limited.
Any award rendered by the arbitrator shall be final and binding, and judgment may be
entered on it in any court of competent jurisdiction as otherwise provided by law. Unless
the parties otherwise agree, the arbitration shall be heard within 30 days following the
appointment of the arbitrator. The successful party will be entitled to receive its legal costs
on a party and party basis from the other parly. The preceding portion of this Section does
not apply to any dispute relating to any other provision of the Agreement, or to any other
} aspect of the transactions contemplated herein, and such other dispute may be resolved
by the parties by any means available, including, without limitation, court action and a jury
trial. The parties expressly do not waive any right to pursue any remedy available with
respect to any dispute other than one concemning determination of the Adjustments to the
Purchase Price and_expressly do not waive the night to trial with respect to any other
dispute.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have exe_\cuted this Agreement by its
duly authorized representatives as of the date first above written.

UNITED RENTALS OF CANADA, INC.

By: .
John N. Milne, President

HICKMAN EQUIPMENT (1985) LIMITED

By
Howard J. Hickman, President

By: Nemien, 3 \-‘-\._\‘\M—Lm'“‘_t:—'
Hubert W. Hunt, Vice President
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'APPROVAL OF CONTENTS OF SCHEDULES

Ao77

§ BY HICKMAN
SCHEDULE # TITLE HICKMAN
P (Initials Only)
Schedule 1.1 Defined Terms -
Schedule 1.1 (a) | Rental Asset Listing -
Schedule 1.2 Assumed Liabilities R
Schedule 1.3 Closing Date Allocations, Directions [
and Elections
Schedule 1.4 Closing Date Statement of deliverable
Adjustments
Schedule 1.4(a) | Closing Date Debt S
Schedule 1.4(b) | Inventory held for resale to the extent e
not included in Schedule 1.1(a)
Schedule 1.4(c) | Equipment acquired or disposed of
| after May 31, 1998 not included in Ny
: Schedules 1.1(a) or 1.4(b)
Schedule 1.4(d) | Prepaid Expenses | Do
Schedule 1.5 Form of Hold Back Agreement deliverable
| Schedule 1.6 Allocation of Purchase Price o
Schedule 3.4(b) | Encumbrances N
Schedule 3.4(c) | Real and Personal Property N
Leasehold Interests -
Schedule 3.4(d) | Claims, Suits and Proceedings Ry
Schedule 3.6(a) | Governmental Permits and Licenses R
Schedule 3.6(b) | Real Properties -
Schedule Fixed Assets Ny~
3.11(a)
Schedule Title Insurance Nz
3.11(b)
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078

| SCHEDULE #

TITLE

HICKMAN
(Initials Only)

Schedule 3.13 Material Contracts and Agreements -
Schedule 3.14 Personnel -
Schedule Benefit Plans and Union Contracts _
3.15(a) i -
Schedule 3.16(i) | Standard Form Rental Abreements RS
Schedule 3.16(ii) | Required Consents and }Approvals p=S
Schedule 3.17 Product Liability Claims M-
Schedule 3.18 Conduct of the Business e
Schedule 3.19 | Compliance with Laws N
Schedule 3.21 Underground Storage Tanks Ry
Schedule 3.22 Intellectual Property Sy,
Schedule 3.30 Financial Statements sy
) Schedule 5.1(b) | Form of Opinion of counsel for United | deliverable
Schedule 5.2(a) | General Conveyance Documents deliverable
Schedule 5.2(b) | Form of Opinion of counsel for deliverable
Hickman
Schedule 5.2(e) | Form of 10 Year Triple Net Lease and | deliverable
Non-Disturbance Agreement '
Schedule 5.2(f) | Form of Landlord’'s Acknowledgment | deliverable
' and Consent
Schedule 5.2(h) | Form of Support Services Agreement | deliverable
Schedule 5.2(i) Form of Consulting Agreemenis deliverable
Schedule 6.6 Certain Employees 25—~

OAGREENHICKMANURNAPA.QOB -

38
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See Schedule 1.4(a) re: Closing Date Debt

Secured Party Nature of Amount Secured Nature of
Encumbrance : Obligation

CIBC Debenture $20,000,000 - Demand

GMAC Debenture $10,000,000 Demand

John Deere Dehenture $ 500,000 Demand

Limited

i Liens on Real Property
Secnred Party Nature of Amount Secured Location Charged
' Encumbrance :

CIBC Mortgage Mortgage $ 500,000 Corner Brook

Corporation

CIBC Mortgage Mortgage $ 277,000 Clarenville

Corporation

CIBC Debenture $ 20,000,000 Grand Falls

CIBC Debenture $ 4,600,000 Mount Pearl
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No.
This is Exhibit _“ £~ referred to in the
affidavit of “Sames B . Jichy
aworn before me this "L day of
‘:E’h [ BLF N
£ e ¥ - -
A Barrfster ailthe Supreraeftourt of Nova Scotia

PowerPlanc

MERCHANT AGREEMENT

Merchant

Hiokman Equipment (1985)

Town

Mourt Peank

Province

Ne.Wﬁaundland

BETSE D e - T

TR

J' LIN—BS—EEBE ‘.1.2 3=

o T ., e
EL e e — T r'\-l\!'ll.b'lrl"\-
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POWERPLAN ACCOUNT DERIT AUTHORIZATION

TO:  JOHN DEERE CREDIT INC.

: This anthorization is provided for your benefit and the benefit of the financial instimtion pamed below
“Financial Institufion™) in consideration of the Financial Institution agreaing to process debits against the account dese
below (the “Account™ in accordance with the Rules of the Canadian Paymenis Assoviation, 1 (We) hereby authori:
you and the Financia] Inctimtion to draw on the Account for payment of ammmts due under the PowerPlan, Merc
Agn;meml (we) have entered inta with you ag the same may be amended from rime to time comraencing the 4% ds
Octoher, 1999, '

1 (We) confirm that all persons whose signatures sre required to sign on the Account have signed
aul:h_nn._Zahun. I (We) ackmowledge thar debvery of this anthorization 10 you consututes delivery to the Eigar

required © verify that a4 pre-mrthorized debit ("TAD") has been issucd in sccordance with the particulars of
authorization, or that the puyposes for which this avthorization is given have been fulfilled by you, before debiting
Account, I(We) may dispute 3 PAD if (2) it was not drawn in accordance with this autharization; or (b) this antheriza;
was canceled. I (We) vndersiand that, in arder m dispute a PALY: (3) within 10 busigess days afiet the PAD i disputs
posted to the Account, I {we) mst cornplets and present & declaration Stating the reasop the PAD js being disputed to
branch of the Financial nstitmtion holding the Account: o (1) at any other tme, I (we) must razolve the PAT i disp
solely with yon, You may discloss the following mformetion to the Anancial inmintion which holds your account to
credited with the PATD, -

CUSTOMER INFORMATION

Name/Address: Hickman Eouipment {1985) Limifed

1269 Topsail Road, Mount Pearf, NF AIN 308
NAME OF FINANCIAL INSTITUTION '

Name/Address: CIBC
Atlontic Place, 215 Waten Stheet, S&. John's, NF AlC 579

Phon= Number- 709 B756-8994 Qurrent Chequing K]
. ' (check ope) '
[ Lo ls] Tile] [T | Lo [o]o [2]s [o]1 ]
Branch/Transit Number Institution Numbep Account NMummher

_ ***FLEASE FROVIDE A SAMPLE CHEQUE MARKED <vQIp»es

DATED this 15T day of_ October . 1999
AGREED: - |
Hinkman Eguipment (1985) Limited
Full Legal Name of Customey
By \*‘% .\\'H-u.‘x

Name and Title:
Vice President/Genennt Managen
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POWERPLAN AUTHORIZATION FOR ELECTRt)N IC FUNDS TRANSFER

Hickman Equipment (1985) [imited

Name :
Mount Peanf ' NF
City . Province

Merchant Number, D OV

Contact Person (plesse print) _Anne Williams

Powe.rPlan is hereby authorized to injtiate Electronic Fun i pte
Clearing Hl?usc Credits (ACH Credits) and my {our) ﬁnancia;‘s m:tiﬂtﬁc; i?lfﬂgbw:u%m;?:iwc
accept credit entries, and, if necessary, debit entries and adjustments to correct any e:d?t o
made in emror, to my (our) Account Number 004 3-0002801 Y sect eymies
— -at CIBC, AtPantic PPace. 715 Wafer S, of, '$. NF i

ms:utunon) for payment on the PowerPlan customer accoiﬁfl 'tlransaction (3::: ewof -’gﬂafiﬂlﬂl
volded'fc:az‘me:ﬂed cheque from my deposit/chequing account is attached to hel in Etﬁs.llll o the
anthorization. This autherization is to remain in effeet until you are notiﬁecf in i o
——— : . ‘Wwriting to the

Sincerely,

Hickman Equipment [1985) Limited
(Business Name) '

By: ) : N | '
v N Mg . Date: _ 1 0CTOBER 1999

(Officer, General Partner or CTWner)

Title: Vice President/ Genmai Managex

NOTE TO MERCHANT: The ACH Credi -
. redits shall n " .
completed document and voided/cance]led chegue tozmdmﬂtﬁ PowerPlan", Please return this

PoverPlan

1001 Champlain Avenue, Suite 301
Burlington, Ontario

L7L 574

EFT (99-05)
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- o POWERPLAN APPLICATION AND MERCHANT AGREEMENT
Hiokman Equipment (1985} Limited | H-E.ckmctﬁ Eguipment
Lepal Business Mame (Hereinafrer referred to as MERCHANT) Doing Eusin:ss- As (If Di%?mnt Namaz)
1269 Topsail Road Mount Peanf NF _AIN 302
Mailing Address City Provines Postal Code
Shipping Address Ciry Frovince Posral Code . County
Telephone ( 709 ) 35689450 Fax (709 ) 368-1144

Year Business Staried 1954 Corporate Agcount Number//Social Insorence Number

BUSINESS STRUCTURE

[ ] Corporation [JParmerehip [C)S0lc Proprietorship [JOther (Specify) .

Has.: this business ever filed for banleruptey?  [JYes [KJNo  Has ajudgment ever been filed agrinst this business? [ J¥es

- Bm REFERENCE
.Teltphone( 709 S76-8995 | _ Fax ( 709 ) 576-8744 |
Check all that apply: [Jchequing Acnnuu.'l. [Unsteurad Loan [JSccured Loan

Bank Contaet  BAdan Henchey — Directon 0f Canpanaafe. Banfing

MANUFACTURERS
John Deere Limited : Grimsb

- y (N
Primary Name B City Province
Tclephone ( 905 ) 745-9787 Fax { 905 ) G45-1267
Contacf Hame h Batanee Owinpg Terms
Scrondary Name | City Provi

| rovines

Telephone ( ) Fax ( )
Contact Name Balance Qwing Terms
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FRINCIPAL OWNERE, SHAREHbLDERS AND OFFICERE (list all)
Taio Holdings Lid. 100%

Neme Title % of Shares 5N
Home Address ' City Provinee Postal Cade
Mamc . . . Title . % of Shares 51N,
Home Address City Frovinte Pogtal Code
Name ' e % of Shares SIN.
Home Addrese City Frovince Posmal Code
Have any of thess prtaons ever fled for bankmptey? S CIYes Erio

Hias a judgment cver beep filod neninst any of these parsons? © []Ves 3]

m%

For the purpose of obteining credit and inducing John Deore' Credit Ine., carmying on bnsiness as PowerFlan (“FowerPlan™), 1 enter imto this
ngreement (the “Agreement™) receipl of which is herchy acknoewledged, MERCHAMNT fumishes the informatlan sac forth above and certflas thar
it i tuc and complelt. MERCHANT acknowledges thet the signaturs of the autherized persons below comstitutes MERCHANT®S seceptanas
of and agmament to the terms of this Agresment. .

. MER_C_HANT mthprizes and consents 1 the provision, receipt and txchange froin, time o time $F credic and other Snansial relatsd infermation
perteining to MERCHANT by PowerPlan ot itz affiliates, commercial gnd consumer reporting ageacics, lenders and businesses with whom
MERCHANT has or moy have fimangial ar other business dealings,

' MERCHANT
_ : Vice President/ '
. Hubesd Hupd Genenal Manages 1 dotaber 1999
Signature - FPrist Name Tuile Daig
Sigratura Prinr Noma . Tiele " Date

id.?uil ;1:31: form with ¢nrollment fee tn PowerPlan, Merehant Ingtallation Team, Suiw 301, 1001 Chemplain Avenue, Borlingion, Ontatio,

Motz: Ploase attzch most recent year-tnd Anencial stelémnem with gpplication,

Cem e e e Al D e P

T e = ol

13- Tt

e
L

. H s

i _
CE e e

=
EEh SR

JUN-EZ-2082 12: 30 F.85713

POWERPLAN CREDIT PROGRAM
mCEANT AGREEMENT

TERMS AND CONDITIONS

1. DEFINITIONS: .
: . PAY EY INVOICE ACCOUNT: Cumemer Acooomt
i ADCEPTANCE DATE: Eardier of (1) tha Cetwengion desipnated 85 such by cither Merchant or Coglemcy, the
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1 DEFINITIONS:

[ R

E

ACCEFTANCE BATE: Eaflier of (1) the Convesion
Daw or (2} the duie of the Bt PoworPlan Asceant
trensaction sobmited by Merchamt and pocessed by
Powertlam, '

CONVERSION BALANCE: Each exlsting Marchim
accownt  receivable purchased by PowerPlam on
Conyerslon Diate whish meets the conditions ser forih by
PowerPlan, inoluding but not [mit=d to those hise=d in
sogtion 8 ol this Apreement

CONVERETON DATE: Dats select=d by Merchagt and
FPowerPlin for purchase of Cénveralon Balances. )
CUSTOMER: A person who k2t a Cudfomer Acomont
with Merchant . :

CUSTOMER ACCOUNT: The FoworPlan Grodi
Program accoant of B Customer. A Costomer may have 2
Preferred Acopunt or 2 Merchanl Authorized Accmmin,
Each of snch accounis will te desipnated ac either, n
Retvolving Acrount or » Pny by Invoice Acroupt
Merchant myy Jegignme any of such BecONRTT us an WEC
Account o

COETOMER CEEDIT ILIMIY; Cusomer Accoum;
credit limil, »=r by PowerPlan or Merchant, for extensions
of arzdit, 2z cstablizhed W acvordapons with seation 7.

MECOUNYT CHARGE: The perceptoge established in
aecordance with ssction 15 by which the faee amount 'of
PowmPlan sales rameactlons submitted by Merchant is
redueed to cstablish the poyment due o Memhany, '

INELFGIELE FRODUCTS; Produsie not slipic for
. finencing under the PowerPlan Credit Program a5
designuted by PowsxPlan from thoe to toe,  mcluding
bur not lfmlicd o0 all-i=m=in vehicles; cigh advences:
down payments; fireprms; liconsodiitled motarlzed
vehicles; putthazes by ontherbesd Merchants at their owp
bugine=s; snowmobiles ind wamnty claims of any kind.

|
MANUAL: The PowerPlun Credit Program Prooedoret
manml o o izaved 10 Merehaer pnd a5 modificd by
PoweaPlan from time Lo lme

MERCHANT ATTTHORIZED ACCOUNT: Account
rpproved by Meschant for extension of credic with fall
COMEE © Meaohant, subjest m the torms of this
Agrcemant,

MERCHANT AUTHORIZED TRANEBACTION: Any
Powerllan Crodit Program tansaction whb a Customer
who hes & Memhant Authorized Accommt made io
sooardanes with this Agreement or any iemsaction with: s
Customer who hes n Prefared Accomt that 35 ip axcess
of tha Cusionmer's Preferred Credit Limit but apphoved
Iy Memhant Memhent Awthorized Tremanniions inelnde,
Bt gre mor limded o, tansamlons with Customers who
fdo mot have o Prefensd Account, or tenkicHond
ivolying the ottension of Gdlv in exeess of the
Customer's ex3sting Prefered Credit Limit, ant up s part
of 0fe EEEALNE OF 25 A SSPArale uezou, o

JUN-G328802 12746
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POWERPLAN CREDIT PROGRAM
MERCHANT AGREEMENT
TERNMS AND CONDIIIONS

1.  PAY BY INVOICE ACCOUNT. Costomer Actoonnt
desipnared es meh by cither Merohant or Cesitymer, the
entire outmanding balanet of which must be paid n full
a2nh monih.

w. PREFERRED ACCOUNT: Accounts approved by
PowerPlan for omangen of credt without meounte to
Merchume, pubjeer to the werms of this Agreement.

0, REYOLVING ACCOUNT: Cosiomer Ascount
desipnated &5 such by either Mechant or Curtemer, the
entire puistanding balance of which need not be psid in
full on or before the payment doe dale, sobjst W o
mintmum required payment duc gsch billing cysle In
which there s on cotgtanding balenos on the Castpmer™s
Aconumt,

0. NSC (No Eervice Charpe) ACCOUNT: Cusiomer
Angoont designansd a= such by Merchent which will nor
bt subject 10 finance chapss. Any Cusiomer Accovm
held by a povernment wgenty shell be deamad 10 be mm
NSC Asronot

FARTICIFATION ANP FEE: Upon sccepiimes of this
Agetemant, FowerPlan apthorizes Mochont o mrticipsts in
the PowerFlan Credit Program bnder dhe 1eme of this
Agreenent. Upoh submiting thiz Apreement Maorshont =hall
poy npplicshle carollment fe= as determined by PowerPlan
from time o time,

GENERAL: Mechant shall comply with the operating
procedorss 56t forth i the Manoal, Meorchant consems and
aprmer, mid ghall abtain the sonzen snd agrespumt of lea, his or
her represeritatives, emplayess and opents (f any), o= Tequired
by low, that mlephrme conversarinns with PowerPlan may be
saunliored mnd recorded for cducational purposes tn Amther
imiprove FowerPlan costomer service.

ELIGIELE GOODE & SERVICESR: The PowerPlan Cradir
Progrim 3 avallable to Merchents antherized by PowerPimn o
finanee: the salefs) of peods or services other them Ineliplblc
Products sold to Cuslomers by mch Merchems In the ordinary
eotires of tusinsag, for commerclal or povermmental ues,

EPECIAL. FROMOTIONS: From dme to iims, tpeain]
promatiens md financing programs may be mede ovalleble by
FPowerPlan {p Merchanl PowePlpn will speolfy the werms of
cach such’ program incluaing Wi not lmiled o applicable
dizconntz and the appliceble time period, In writhnp
Merchant, Supplicrs of merchendise and/er B=vvices or other
third pariss may =l sponser soch proprams.. I ag, any
wamantles ad/or guarantees of the third perty i) not replace
or otherwlse oifest the glsnouzcs, warmmHes or any other
provigions of this Agreamant,

Merchant agrers tn comply with all of the tms of any spacial
promoton ir uses, ag specified by PowerPlan.

MERCHANT AUTHORIZED ACCOLNTS AND
TRANSACTIONS: Upon Memwhant's mniquest snd whh
writien consent of PowePla, Meghut may eomblish -
Merrhant Awberdzed Accoumls to which Cusmmers may

charge Memhant Anthorized Tramsaciioe.  PowrrPlan will
horwi fnf} ranouese 14 Mercham, and Merohont will be Gialde iu
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PowerPlan, for all smounts ebireed en 3 Merchont Authorkzsd
Arcount.  Merchant must comply with the Manual In
cstablishmp Mochamt Authorized Agsount, induding the
provifie® of 3 copy of the PowerPlan credit agreement {the
“Credit Apeemef™) o esch Cosomer  for when the
Merchont wizhes to esinbllzh a Merchant Aothorizad Areoymg
priar to compleling the first transadlion §n raspect ol meh
Merchant Authorized Accaunt. PowerPlan reserves the righs o
aceept or rejact without prior notice any Merchan) Anthorized
Accanym or any Merehapt Authorized Trnseoion ‘

ACCOUNT CREDIT LIMITS: Each Cuttomer may hme
pither a8 Preferred Accowmt Credil Limh o a Mochant
Awhorized Accownt Credit Limit  PowerPlan shall assign &
Prefered Accoust Credit Limdt to emch Prafsosd Acogunt
Merchant shall sssign 28 Merchant Authorized Ascoomgt Credit
Limit to ench Merdham Awhorlzed Account. Merchant
Anthorized Acootine Credit Limits {n cxcess of the maximoum
ampunt per Customer Account, gpecified by  notice fom
PowerP'lom, require mior apprevnl from PowerPlan, to be given
oh & case hy casy besis at FowerPlan's zole diceretion,

PowerFlan shall monilor and enforce the Credit Limiv of all -

PowrrPlan Customers. FowerPlm may pennic imy Customer
1o excesd Nz Mearchant Amthorized Credle Limic by op 1o 10%%
of such Credit Limlf, soch excess w0 be with Tl recoutse o
Merchant, PowerPlan mey faduca sr mveke a Coaterner Credit
Limit at wny time. Merchent shall make no forther PowerPlan
Credht Propram sales o 3 Costomer wpon notice fmm
FPowerP'lan that the Customer Acsount ha2 been resmionsd

Traneactions jn excess af 8 Costomer™s nssipnad Credil Limbt,
regardless of the type of acconpt, may be approved by
Merchanl en a wansaction by tapsaction bosic. Ay chorges
made in such cases will be with full recourse t Mershant.

CONVERSION BALANCE: On the Conversion 'Da,
PowaPlim myy purchase, with full recoume tn Metchant, thoas
idrting scoongty recsivable of Merchant (#och = “Conversion
Balance™) of which: no payment 15 90 days or morc past dee;
no chaim, dispus, setenfT or secured imterce? mtlst ar has basn
azserted npring Morchaat; the account debior is not the subfect
of bankrupiey, inzolveey or roorpmnization procsedings; the
Recount debtor 1s nor ap affillare of, related o, or contolied by
Merchant, or is an officer, director, shorsholder, ar portoer of
Merchant of & member of theit nmedla famllies; ad the
Converslon Belunce outstandiog op the Comverslon Defe i
equal to or less than the masimom amount specifisd to
Merchant by notiee from FowerPlom, unicms Powe:Plen hay
spcciically spproved the aceount. The purchase pries shal)'be
equal 1o the sum of the Merchant's Conversion Balanczs In
raspeed of the secounts to be pochased in sccordence hemwith,
less the Discount Charge, zod ghill bo paid to Mecchan: by &
credit to the Conversion Balence Rescrve pursummt o sortlon &,
with the balance paid by cheque or wirs tranefer to Merdsgt or
a Joint cheges wade poyable Lo Merchant and th any pry
ZSEEAE & Aloim 10 Acehunte of Memhamt of their procreds.
Ivierchonl warrants that al! accounts recsivable composing the
Conversica Balancs wer insued snd hove btn meintined
i ascerdimer wihth applizable laws and that = of the
Converslon Date, Mercham will have the ability and authority
0 2&51gR 10 FowsPlen bl Convevsion Balances fres of amy
lien, cnotmbraner or sccurlty inleresr To evidencs the
canverslon, Merchamt shall provide & Comverion Bulmcy
listing A empentc finansing smemeonts or =och  ofer
dotumemls s PowerPlan may roquest o evidemcs the
aetipmment of the Conversion Balances. For cach acgount
purchazed by PowerPlan, Merchant sball elso deignats mnch
such aceoumt as efther L Revolving Ascourt of a' Pay by
Invoite Accounr. Merchar acknowledess and aprees that
mush designation, once made by Merehom, may be chanpad by
the Cistafnér by nodiee io writing to PowaPlan.  Merclon:
may also designets each ascount ae sn NEC Assanmt,

JUN-E3-2002 12041
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purchacas any of Merchant's Conversion Balmnees, PowePlan
may require Merchant 1o maintain with PowerPlan a 3
interest  bearing  reseren  poooun)  ("Conversion
Restrve™) of 1en per cent (109) of the face pfo
Mercham Conversien Balanes,

r. ]

The Convergion Brdmee Roserve shell ) credited -with jotersst
mornthly on itt aversge dally balgefT, gt the six (6) month
Canadlan Treasury Bill iz, adiydbd s=mi-nnmmlly on the fisst
day of April and Deinber.

The Converslon Balwice Reserve will ba nvdswsd and
adjusted monthly ¢ PowstPlan, If the Comversion Balane=
Poosrye meces#f ihe Conversion Dalance Cusiandige,
refond the difference to Merchant and to these
parles wit have asserted a elaim to the Convergion Palenpe,

osferPlan shall provide Merchant with periodle repens of &1

MERCHANT LIABILITY: PowsPlan will esmblish md
Provide jn wriling the meiminm saeersgate oitstanding balanes
permiticd for all Merchant Amthorlzed Accomty to be
establighed by Merchmb  FowerPlan rumsrver tha pight i
Accept or M prosssing of any Merehomt Awthorlzed
Transacion which would result In the aggrepate oostapding
balance of Memhant's Mewhant Autherized Actouns
exceaf Merchant's permitted] sggrepaia oirganding boimee, as
cxtabliched hy PowerPlan,

PowerPlan will provide Merchamr with periodie demil of
currest oumtanding Merchamt Dability for cach Merchant
Autherized Arsont,

AUTHORIZAYION: Merthem shall obtain PowerPlan's pricr
authorlzatien for each sale to a'Customer. All ftems purchased
concuprenily by a” Costomer ot the s2mc location shell
conmiuie & single salc and shall be evidenced by a single salex
trimeaction or tiokel Sales transactions shall not be split, X o
FPoweorPlen Accounl card )= 1asukd 1 Mecchewt, Merchane shall
wse, and ghall sauss it cmployess sod sy other pereom for
whom Merchanz 38 responsiblo m iaw 0 s, AOY mith oard
only im cegrdance with bona fide Instructions of the Cistomer,
Merchent shall Peqr Ml tospopsibility for any coss of
resolving amy disputes remiting between Mernchant and
Cosiener o 6 result of wndewstand ar improperly conducted
churzes.,

TRANSMISSION OF ITEMS: Morchant shall wmsmit all
PoworFlon Cred]t Program trancaction dam o PowerPlan
electontcally or by mall within five (5) buginess days of the
dale of fhe actual timsaction, 'When eleckonlcally transmliting
PowarPlop Credit Progem rales and emdit memmo dsta to
PewerPian, Mershont will only use hartionse andior softwars
approved in wridng by PowerPlan Otherwise, Mexchan will
mall seles tickets and credit memes w PowarPlan and EOTREG
to pay the addidonal Discommt Charse ry apacifisd in section
15, PoawoiPlan may, at s eptlon, require thar Mershent
immrdimely discontioue electronie tangmissions and mail wil
sales imd eredlr memo data to Power®lan prior fo procagyings if

" 5o required PowerPlan will also waive zddidona Discopnt

Charges for mamial processing,

PowerTlan muy rject and retmm o Merchant my sales teket
of Gredit meme which i not proecssed m accordmce with
seition 13, ir Dlogible, wesiencd, o fov which a requird
autherization from PowerPlem was not obigined and noted on
thc paler tiskat Meychant ooy Tesghmlt esmmoctod defialeney
it=ros within ten (10) business duaye sfter tioksr v retrned 10
Merclumt,

P.B7/13

SALES TICKETE: All paneacilons subject 1o the Powerlan

Cradir Program. shall be evidenced by = sales fisker spetMying

The asme AF WMambnet camden ar e fand annnckce sba o0

a. Thar the wansastlon is permuine and bers the signature of e
Curtommer (or ther of his wrhorized agent) for the Cugmmer
Account againel whish the trmsaction is to be cherped; that the
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SAUFS TICKETS: All rensaclions subjest 1o the PowseSlan
Credit Progrm shall b evidenced by = zales ticker specifying
the oame of Memhant, service gr fiern (and gquamiy thereof)
purchased, pres paid and euch fome a5 may be required from
thme T dme i aecordance with the Manual. Mo such sales
ticket ahell comain terms incontistent with the PewerPlan
Credit Agrzement which the Cosemer hes cxecured. Merchant
shall either: (1) stople a sigosd potnr of sale aneacHan -
autharizatlon slip o cach sales Golen (in Lhe case of e
authorization ebtained through s polnt of sale wwrminal), or (i)

~munually semp me foliowing lmguage: *Thir mochas s

subjoct to the tarmy of the PoverPilan Crodit Agreement™ and
mgord the amborizadon code obteined on the gales fokst (In
the case of an suthorizalion obtained by means other than
through n polmt of sale temnindd). AT copics of sales Hoket{s)
for PowerPlan Credit Propram transastions shall b slened by
the Costomer In acsordanow with the Manoal. '

FAYMENT TO MERCHANT: For Customer bansactinng
submitted 10 and secepisd by PowsrPlen in aceordance with
thi= Apreement, Mercham shell mesive peymenr fom
PowerPlan in Bn amount egqual ™ the unpald principal
indcbicdness thermnder, less the Discount Chwge and my
nther charges, peyabl¢ by Mershant under this Agresmmnr,
when appiitabln

Merchent hereby authorizes PowerPlan to initian Elegtrems
Funds Transfer (EFT) vin Aumometed Clearing House Credits
(ACH Creditg) for payment of mmouet dun Merchant,
Paymeniz W Merchant mansferred throwgh EFT will &
deposited In the Hmomoial instimtionm asconmt a5 specified by the
Merehene, Merchant undersiands that If it docs ot uss the EFT
payment meihod, paymene will b2 via cheque sam regulsr
Caruediven mall L

DISCOUNT CHARGE: Upch actspumecr of this Agresmetd
by PowerPlat, Merchant will b¢ notificd of Lhe spplicable
discount chuge izt © be wsed & enleuladng payment e
Morthant. Eoch of the base diecount chargs, the Yay by
Inveles diceommt abnrge atid the MSC discount chags will ba
diseinszd In the discount schedule movidod in the Manual, A
Discount Charpe equel o the base discount chame will apply
1o oll Cusiorier Acoowmt transncHomz submimed durlng
Merchmat's first twelve (12) monthe. a5 a PowsrPlan Morchmt
Thereafterthe base disctunt charge will be udjusicd monthly to
reflect Merchant's total cherps volume submbted 1o PoweBlap.
for processing doring the provious twelve (12) momfie. Fach
Cugionier Account tansacion that Is ¢hamped 0 2 Cusiomer,
Accoumn designaied a8 a Poy by Involce Account will be
sahjeet 16 & Tiscount Chinpes equal o the bate discount chayge
plus the Pay by Involes disoount charge. Each Customer
Accounl mansaction thal = charged v a2 Costgmer Accoum’
deslgmated vs on MAC Accoumt will he subject to a Dikcoont,
Chorge cqual w the base dizcomn chiwps plug the NSC
discount chargt. Euch Customer Aseount oransaclion that iz
ehnrped to a Costomer Accoant dezignated ny an NEC Agpont
amd as u Pay by Invpiee Account will be sohject to o Digcount
Charge eqmal to the bnae discount charee plus tha Fay by
Iovoios Ancount discoomt charge plus ‘the NSC  discoyat

chrrge.

If Mesthant clecis to mail aalss ticksts and crcdit memgs 1o
FowerPlan instsad of mmsmiting them clocropically, the
applicable Dlscount Charge will be increasctd by one-half of
onc per cent (1/2%) of the faes emount of the Customer
Agbtount timsustons,

MERCHANT'S WARBANTIES: Merchant wamsts far
£ach Customer Account transsntioh submintsd m FowerPlan: | |

12:41
e
Merchant’s bank. Merchent shall iodicmre Chipmer's nami,

Costomar'd Acemnl Numbet, md date of poymeot on the
chegue mmilad m PowerPlan. :

For the oumoas nf convenitmer Tmd sfficienee e

17.
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a_ That the trancaeion is genvina mnd bears the signamure of the
Customer (or thet of his wthorized agent) for the Cusipmes
Acceamt pgainsl which the wmsaction 1s to be chaped: that the
Customer is of legol ape; that the moansacilon s for eligible
Eoods And garvices Io eccordance with seelion 47 and that the
mENSECOOn Compliss with {he teoms of this Apcement, de
PowerPlan Credlt Agreoment, fnd the fequircmenn of the
Mans]

b. That the tmmsuction represtnE o bona flde sale of
merchandise &r service thel we yot Inciigibla Produces and
tmder which Mechanr hes dellvered or porformed all of s
obligution nnd which complics with this Agrezmert and all
applicable laws end regulations.

€ That #ach PowerFlan Credl Program codit rasmo submittzd
10 PowarPlan t=presaits a eredlt'ts w Customer Account mising
from & bane fide retwn of poods or a price adjustmen) oy @
previous PowerPlan Credit Progoom sie,

d, Thot the tranenction documneni(s) ascumesly [dentlfics the
purthase speclfying the iem(s) of serviee ressived awd their
quantity, sclling prine, down payment, kede-in ellorwenece or
other Identilying information.

¢ That the: fragzaction weg nét paod 85 part of & split fiommcing
arriogement refmencing aoranpemost or wsed A8 A spsh
advaner including but not limited 0 down paymects snd
Payment: or dopasit on =y other credit wansaction.,

ﬁﬂmulhntimunﬂh:sal:wmmmdhymnhmsaalm
Merehant hus ne Frowledgs that the eredlt scoding of the
Comomer or the enfrceabilly or colieetshilly of the
Customer's Ascount 1s impoired.

- That each transecimn was generalad fom a dirct sale by
Merchir? and not a thind patty.

. That Merchani has not impaeed soy sorcharge or other fee or -
charge vpon Cusmmer far psing PowerPlan Credit Propmm
financing.

i. That there have been 5o voaierin! chanpes In Meochot's
fineneinl of ownershlp stalus sinee ecorptance of this
agnement unlend =aid chenpes have beon spproved by
FowaPla in wiiling 60 deys prior 1o chanpe.

Jr Thal Merohant mmd Motchant's cmplayees have psed the
PowaPlan Agcount cards In Mocham’™s pomession In
aczordanns with bona fide instuctionz of the Customer wr af
any perpon desipnaled by the Cuslomer az an Amthorized User
nfsuoh oara,

CUSTOMER PAYMENTS: Mechant may accept Cionmner
piymema on Customer Accounts, Mechmt will pot
emeoutags Custnmers 1o nolke payment 1o tmy psyty ofher than
dinectty 1o FowerPlam, In the svent thet Merchant or it agrE
ar cmployees reeshves o subsequenmtly come o posssasian of
& Custorner paymeent, such pmyment shatl ke held In st by
Merchant and Merchant shall forward it to PowsrPlan tha ssme
duty s received, Chaques shall be endorsed if necessary wnd tig
Cuetomer's Accomt mumber shall be indimted on the shoque
mxd the Temittnes stub shall be attached when pasaibie.

Crsh payments reesived from Cugtomer may be sibmitted 8 o
credit memo on the Custorner's Ascoimi,  FowerPlan resorves
the right to refuse W process credit memos for puyTinnia
received by Merchont Jo such ciremmstimess, [F cash payment
if reeelved, Merchayt shall drefl & gheque on Merchmpps
acsount in the wmownt of the Cupemer's payment and such
=gh poyment shall be held in memt by Merchmm unil
Merchant's cheqoe has been presamted o and asnepred by

P.&828-13

by Cenada Fost and for whom Merghone i8 unebie to fumich e
comeated addresa;

T The unpald balmee of purcheses miade ot Merchast's
heenioee oot o fime the purchazs was ade, the



0272372003 09:56 FAX 72214238

, L]

PAGE 83/103 * RCVD AT 2/28/2003 6:33:19 AM [Eastern Standard Time] * SVR:/3* DNIS:3907 * CSID:7221428 * DURATION (mm.-gs):39-48

PWC FAS

JUN-23-2802 12:4i : X

19,

20,

I MNH3-2882 12:42

Merhant's kank. Merchant shall indicne Costomer's name, -
Costonrer’s Account Momber, and dmte of payment' on tha
cheque mmiled o PowerMan, :
I

Co
For the pwposz of convenismee and efficiency, Merthime
agrees thet PowerFlan pagy sulhoriee pertons 10 sign md
endorse Mechadt’s oime mpon emy cheques, drafs) monmye
erders or gther forms of payment made on Customer Aremmis,

- Merthant ggrees thal PowerPan may avthorize persems 1 sign

Memchmmi's name and endorse Merchant’s name oo agy other
mstMEnt NECSSEHTY 10 CAMTY 0L the frienr of this AgTTomern.

Costomer paymenie received by PowerDlan will be a;:phadl =
specibed in the PowetPla Crodit, Agreement, Excaplions my
exist fbr spoolal promotlans, oz spesifted by PowerPlan,

i

If PowerPlen reccives a payment from u ﬂustumer',whql:mt
account bas been cherped back o Merchant Pursuant o this
Agreement, PowerPlan will fixst spply the payment against amy
amount dus PowarPlan from Merchant, o

RETURNS ANIY ADJUSTMENTS: Merchart shall not make
vl refunds tp Customers for wiume and wdjvstments, bop
ghall originmn md mwanemit o PowerPlan & credit memo [t
credil the Customer’s Acetnmt. PowerPlan rscrves the right to
accept or rgiest eredil momos fiom Merchant, Credit memios
may be ofiset from dally sales wansudions or hilled 10
Merchant for Immediste payment.

COLLECTION ARBISTANCE: PowerPlan shall ‘mmploy
raspnable diflgenc: in collectng ar aitempting te - collest
Crstomer Accounts mnd in curing any. delinquancicy thervon,
Merchant zhall provide to FowerPlan, withoot cherpe, any
reasonobie collection gseistmes requested by PowerPlan
including, withowt Tmviistion. informatien coneerning  the
locatlon of a Customer of his neacty, notifications t delinget
Custorners, storags of reposisessed poods and Merchanr's credly
nd collcction experietice with Costomers.

Merchant agress not to take legal action, or make mmy athzr
recovery tffarz on ey Cusieoosr Acconml withoof the privr
approval of PowsiPlan, Merchant Is responsible for ensuring
ii5 own oo, andl @i0Re of it employezs and sgenis e
compliance with applicable law. In assiming PowesFlan in
eollecting oo & Customer Ascount, Merchant is an independent
womtmetor md assemes full responsibilny for ity pofions and
the actions of ks offlcors, panmers, employees aud ayenty,

RECOURSE TO MERCHANT: Morhant ghall, wpon
reques, reimblirse PowesPlen dircetly fior, and PowerBlan muy
stl off againgt amoonts owing to Marchent, the Sslowing
BmouRis; '

u. The ontite actoure balance, of the pftcted porSon thersot,
of any Customer Accoum with rispect 1o which Merghanr hog
breached ary of ity obligations or wamantles to PowerPlm in
thiz Apresment; ) o

' 1
b. The partion of my Crstomer Ascourt which pre Cuetonmer
refuses o pay or which PowerPlmn reimbomses o a Costomer-
becomusa of sy essetied oloim, dispoie, dafriee, or set-off
ageinst Merchant which arlses ol of er relates t a FowerPlan
Credit Propra Tangesdon; ’ f '
’ | 1
e The Uppnid scoount balance of amy Comversion Biallmte
which s 120 deya dolinquenr: : !
1L The uopaid account balanes: of each Merchant Autharizmd
Account which is 120 days delinguemt [
il
+, The account balenee of ony Converslon Ralance orh‘.lt;nlunft
Authorized Aot whose statomont is Jeemed ungelivarable

the terms of eny such Neenee, Monthly laace mdfuq POppOIt
charges due will be those charped by PowerPlan, as mindifird
from iz W tme by PowerPlan, and will be paid In advanes

2.

+ Doug Beatty PwC 088
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by Cimmasin Post pne for Whom Mershent is kmable: & furich
torrecisd sddress;

L The onpaid balmes of purcheses made st Merchant's
busintss which, ar the dme the purchase was made, the
Coslomer wes 2 dicctor, offices, patuer o monager of
Merchant (of & member of the Inmediste family of any sush
persems) which s clther 120 dzyn delingeemt or desmed
uncollectible;

g The fdl unpaid balanca of pry Merchamr Anthorizsd
Account pr Conversion Balmmes If 5 petltion In bankryuptey he
beem filed By or against Cosmmer or If Customer s subject
intolvency proceedings, bas sought the protection of credic
felied sntvs or has been adfudicsted as bankrupt;

b The ympald aceount belanee of 2ny Customer Aucaunt thit iy
subject to 2 dispure betwaen Mearchom and Cosomer Atiing
from the qoaliry of servics o maerind provided tv Cismmer
that i not resolved whhin 50 days of the date n dizpie nodles
I8 provided to PowerPlan by elther Merchant or Costomer.

Far greater comainty, In all cwwes the aceonat bulanges rafirmd
to whove for which FowerPlin may have reeonms ® the
Merchent and in rpert of which Manchent fias apreed o -
reimburse PowerPlen Includs of] Shargét bnd Teterest mocraing,
on the principal amounts of snch balances =t the applicable
churge or mees of interest estnblished by PowerPlan Sar soch
Accouma. b

CUSTOMIE. DISFUTE PROCESS: The msolution of
dispines ralaling to products or sorviees provided by Merchant
b the reponsibiliy of the Mochant md Custoner. [
Merchant end Cusromer do not reach sgrezment within 60 days
of the: Merchamt mueriving notice of such dispuisd charge, tach
charge will be reassipncd . Marhent  CGencratfy, dispiiend
charges amder 1000 will be wromatically nemglgmed 1
Merchamt. Merchant apres 1 getzpt ws final md binding
degisions of PoworPlan relative to Custemer dispitas,

MERCHANT FAYMENTE: Maichamt acknowledges that
PowePlon bey fhe right o charse hack cerimin Clpromer
Acconnt baienees t Merohant Fursmmt 1 this Agreement, In
the event of an obligaton arising dus 1™ a braach of thiz
Agresment, FowerPlan may demand immediage payment in fall
of any of all of the Ascounts w0 whith the breach melams,
PowerPlan will slect 1o deduct Wiy BmOwis dge under this
Agmomart and any balmces an Morchont's awn PowerPlon
Cred)t Frogram nrcomt, i any, fiom subssquent rombtoners
doe Merchant fom PowerPian PowerPlan may elect o
continge  he collaction efforis op delingu=nt  Merchant
Authorized Accounts or to e yuch Actponts Sor DutEids
collection, Upen payment in full by Merchumt, PowerPlan will
asslgn e mesown W -Mermchamt  withont watzmty or
[EpTesentation as to the enllscmbllity of 1he seeounl Meham
B rwponeible far and egices © pay amy collation coetg,
Expenacy and legn] fees incwred after notice of charge back ip
addiion w the charged back omounts then remainng
micodlected,

All Merchant chargns: et be paid nmedizzly, I charpes are
not paild imomedletely, PowerPian will oeews an intosst fog of
18% par wmom, calevlaicd and payahle monhly. on e
balanze due b PowerPlan from the dharpchack dar or zuch
leseer ameunt por amum es PowerPlan may desienee fram
tima time ¢ -

HARDWARE AND SOFTWARE LICENCE: FowerPlm

mey provide vatisos fiems of hedware nd softwars moder
lieemez to allow Merchant o imsmit wansaction mformation
o PowsPim a2nd to allow Merahanr ™ mcsive cerixin
Informatlon from PowsrPlan. Merchant agECs to comply with

P.@9-13

2.  MERCHANT'S RECORDE: Merchent msknowlndges Gt

CUSser Account wansaction records and Customer fliey ars
the nremery nf FevamrBing and that PowerMen WY H 8Ty e

) -y,
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the terma of @y such Heence.  Monthly lesss and/or supporn,

chergzs due will be those charged by PowerFlen, as modifled

fiom Time  time by PowerPlen, and will br paid in advanee

for each mopth thercafter  Merchanr Wil poy el msrallauun
coste and spplicabls Taxes.

a. Ownership: Morchant acmowledges that sohject m' amy
llcence emmpemems between PowerlMan end third Rty
supplicrs, PowerPlan owns We entlre right, 1He and Interest in
the  haodware and spfrwire provided by PowerPlem o
Merchamt porsuant (o this Apresment. Merchant a:hwwlndg:s
that any spftware provided by PowerPlan (the "Sofcwam“) B
eopyrdphicd property of PowerPlan  FowearPlan pramts, and
Merchant #orses to BRccPt, a nop-mansferable and’ none
exglusive licenos 1o usc any software provided by ]'l:fweEPlan.
Merchant waorranis that coping of the Softwers wlll be' mﬁe
only for hsckop purposes and will be destoyed | upon
terminetipn nf this Aprtcment. Merchatit 4grees IOt i prmnde
of discloes, in any foom, the Software (o my persom or mmy
withouit prior written sonsent from PovwirPian, N
b. Mzintenance: PowerPlan will be responaible for the ;ll-pnir
of teplaccment of defective hardwarn and mainteosace or
vpdatcs @ the Sofiwarc. Merchant will pey, far nnrmal
operational aupplies required w operate hardwan or sofwes
provided by PowedPlan. Mercham will pay for sepuir or
replacement of the hardwere i it 1s lost or demagnd from, any
cause exoept ordinary commereial use, Any stewmpt 1o alt:rﬁr,
Softwars, or other irunanction data storad i the .hmhmm
conaninncs A meterial breach of this Agrmmmt. .

¢ Ehipplog: In the event thak defectve hardwar peedoto bo
replaced, PpwsrPlim, at it =xpense, will sbip teplacemnent
hardwars ™ Merchant Merchane shall bear the aose of shippmp
ihe deBsctive hardwars baek to PowsrFlan, : [
I

&, Limitadon of Linbiltey: Moshan sssttmes all risks of
plectronic  tanamiszlon of PewerPlen  tracaction | dets,
including the hardwart apd Softwars, and shall d=fend,
indcmnlfy #nd hold hammless PoworPlan from any claimm
arising fom or redanung 1o the usa oF the clegmonic memission
of PowstPlin tunaaction data, including the hoedware |and
Softwars, by Mershant, its exapley=en or others i !

e Wiarnnoty: ' Any hardware or Sofiware i provided “asils™,
PowerPlem DISCIAIMS ALL WARRAWTIES, EXPRESEED
QR IMFLIED, INCLUDING ANY IMPLIED WARRANTY
OF MERCHANTARILITY OR FITNESS :FDR A
PARTICULAR, FURFOSE. !
PowerPlan dors not warrant tult the hardhware or Softaare will
mest your requirements or thar the aperation of the Sofrware
wil bs uointerroprad or crror fres. N
Some provinces do not Allaw the cxclpgion of implicd
parTAnTies, S0 the WBove sxciuzlon mdy not apply 1o yoo -

dmpluy mich miarkn at i place of bosiness undlln fta
adverising in the manner and famm pressribed by PowesPien,

Marrhmt will secict PAuwrrPian b Seerrinoe sew Cockemas

Tk
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24,

27.

+ Doug Beatty PwC Zosa

F.B9-13

MERCHANT'S KECORDS: Mewhan: umlques that
Cumlomer Accounl fransaction records asd Cogtomer flles mre
the property of PawerPlan and that PowerPlan mey at any tme

 use sy such records and files, 2= permitted by Jaw, Merohent

shall maintaln copies of all doswnemtsHop necasesry to
reoomsiruet amy  Customier Accounr, Including  information
required 1o ba maintained in acoordence with the Manual. Thig
infermation ghall b mamtained In sequential ordes Dy

* mwangeetion dare or dogument weitrence number, for a period of

hot less than sevey {7) years following the date of each
Curtrmcs ranzaction. When requested, Merthant will provide
tuch original or copy to PowerPlan within five (7) bustgess
dayg of pny such requesl Af nhy tme doting hermal business
hours PowerPlan may inspeor, copy, or awdit Merchant records
relating (o, Costomer Account tmpsaciions.  Merehant's
obligation 1 waini=in and retrisve PowerPlan Credi Progrem
salzs tickers imd credii memos shall contipue mnd survive
Lermination of thiz Agpeerient Merchant will malnoein 5 s
of all original sapount applications thet have been deslinsd At
thejr buginesa for a period of twenty=five (25) months.

FINANCIAL STATEMENTS: Merchent shell deliver m
PowrrPlan a eopy of HE most meent andited annual finencial
statements ar the ime of the mesmmtion of this Aproement As
spon 23 practiceble ool in any event within 30 days of the cpd
of the each fieanl quarter tharenfioy Morelumt shall deliver
" PowerPlem, i o form saticfactery 0 PowerPlan, 5 wntorim
Ihundited finemedal siatements us e the end of spch quarer. As
Soon 2% praclicable and in @y svem wizhin 100 deys of each
Gseal year end thereafizt Merchant shall deliver  PowerPlm,
i 2 form matiaiacinry to PewerPlan, its sudlicd annual fomngind
SLUSTAETES.

INDEMNIFICATICNN:  Merchant sgroes o defend, hold
harmle== and indemmify PowerPion ageinst all cxpenwes or
liability fram 2ll elaims of sy Kind by any person wrining o
of any oel or emisgion by Merchant, its crmployess or amemits in
reppect of the PowerPlon Credit Program. In no case shall
Merchanl or any of Merchanr's employess of spems be
congidered an crmployee, agent or reprasantmive of PowerPlan,
Mzeohant snd its employees and agems shad! have no authority
to bind PewarFlan by eny gcpresentations, statements,
SEIEETANDS, Or {0 ATy manner whatgpever.

RESOLUTION OF DISFUTES BETWEEN MERCHANT
AND POWERFLAN: Morchmnt agrees o submit all disputes
or differencey with PowerFlm Involving slaima toinlling ap
amount jesy then 528,000 to binding wbitmtion five settiement
i ncortsmes with the Rules of Canduet aff Arblirarions of the
Arbitrarion and Mediation Insvitne of Ontario Ing,, in effack =t
the datw of cemmencement of mxh arbitmtion, by ome (1)
Astitator appointed n aceordance with the aald Rules. The
arbitration wall take place in the Oly of Toronm hlens
otherwise agreed mmd the award will be final snd binding end
there phall be no appeal tierefiom, The 1w poveming the
procedurcs and the submance of the arbimation will be the lawa
of Onierio and of Canada applicatic therein, The pardes agree
thot mny such arbifmtion twerd zhould be enforceable a5 &

. Judgment @ wry court of eomperene Jurisdlction.
25. TRADE-MAEKS: FPowedlan grnts Membam a nen-

cxclusive, non-ransftrable, Liemoe withbut right w sub-
lleznse, w we the PowoFlm cak-maks whiln this
Apgruement remalng In effect. Meychant aprees thal it shall pee
the PowtrPlan tradesmarks only in aesosiation with serviess
which conform i ndurt end qualiry md are pedfarmed by
Merchant i complianss with the smndands apd spacifinatlons
a5 mey be sct by PowerPlan, in s sole diseretion, and
eormmicared to Merchont from i to Hime, PowerPlam shall
hiwe the ripht 1o tominse his - Agresemcnl  effective
immediftely wpon nolics = Mercham B Merchant Srils o
epmply with PowerPlan chimdards. Marchant shal] preminenthy

P.18-13

PFowerFlan, and Merchant shall net desimoy or otherwise reduse
the ualblllty of sach ducummls without PowerPlan‘s prior
pon 1crmination, FowerFlan ehall
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30,

display suth marks at it plnoe of busimesr =md in jo
edvertising in the manvar il fom prescribed by PewerPlen,
Merchont will assist PowerPlan i Soouring new Coytomsr
Accopns by displaying curent FowerPlm  promotiobal
metcrials,  Amy fiem used v promel or svice Costomr
Acoounts ool purchated directly {fom Poe=rPloh shall be
approved by Powcelflan. The ose of jtams not purchaztd fom
FowerPlen zholl be subjeel 1o the prior written approval of
FPowerPlan, Mechant shol! protect the mopristary rights pf
PowerPlo i &)} forms snd soppliss wed T comatlan with
PowerPlan. Merchanl sclmowledpes imd agroeg that Deers &
Is the exaluciva swmer of the PowerPlan wrade-morks,
md paodwll] associatad therewith, end Mershant further sgresa
nnol 1o dispine or comis=pt, directly or Indireetdy, both doving and
ufr fie temm of this Agreament, the validly, ownemhip or
enforctabiliy of eny of the PowerPlap wade-marks.

FowerFlan or it rathorized agens shall hove the right sy
time during bueinese Kours 1o Inspest the servicez, md the
advensement or performance thereof snd mny melevant
doturnerts, acritly and records pensiniog to tha- 2eevices in
onder 10 detenmine whether Merchant in complying  whh
PowerPlun standards_

AMENDMENT: PowerPlam may amend this Agresment in
any respect by giving Merchent written novice of sny propassd
nmendment nol less than 30 doys before s efferdve dae, Aay
such smendment shall ake effnm on the date fpecified n tha
notice unlest ot least 15 daye prior 1o that date Merchant shall
heve givén PowerPlan written nofics of lerilngton under
soction 30, Otherwige, thls Agreement may be amended only
by writeen agresment sipned by both parties,

TERMINATEON: Eithér party may terminnts this Apreement
or hardvwars and Sodtware licenes by sending wrinen notlee o
the ather nat Jegs than 20 days before the effcetive tenmination
dare. In sddition, in the event of n materinl breach of this
Apreement or the Mamosl by Merchant, FoworPlan may
wimindle thie Agrecmpent ioomcdiatcly by wrioen notlee w
Merchant, FowerPlan moy ol inpncdlately wenmipae this
Agmement 1) iff Merchanr fails 1o prodoce BowePlon Credit
Frogram Fales ectévity for any comsesuthve S-month period
onless Merchand  har  priod  willen  approval  fom
PowerPlan; 2) i Merchem loses its Tranchiss or othier major
supplier affiliation; or ) if; withoul prior notce w wnd
approvel by PowerPlun, thers 13 any muterlal changs i the
ownerghip or control &F Merchant, '

The pomies sgree that this Agwewcent shall terminage
immedlacly and without further naties 1o Merchant opon amy
disgohrtdon, fermination of cxisttnes, Insolvency, bankruptey
or buzginess Edlure of Merchant or ary Fuarsntor of Merchar's
vbllgations tn PowerFlen (“Guarmitor™), upon the opplication
for or the appointment of w reociver mamager of any part of the
property of the Mercham o &y Guarmonmr ar the
commenecHicat by or againz the Merchant or Gusrontor of gy
proaseding tnder mny bankrupiey, afrangement, reoremmtion,
dipealition, liguidetion, {nsolvency or similar lavw Sor the rehef
of or otherwise affscting creditors of Mexchant or Guwanior o
ppony the eena of any writ of exccudop, attachment,
gamighment or Smilar process agains Merehant or Cusrsgor
or ary part of the poperry thersof. ‘

Upon temuination of this Aprewmenr, Mershamt shall ceass
mzking PowerFlan Credit Propmm sales o Cnsomers and
shall diseontme all uee of PowssFlan trade-marks, includmg
resagving all gigns, embltns, logos or other. displays raforing
m the PowerFlan Credit Program fom Merchants premis
vehicles ar propormy, Motwithsmnding thase monirementy, all
Cusiomer Aczoumy balances ericing prior io omination, md
the dosnmentsiion evidencing them, shall mmon mbject I the
wrmi OF s Agrecmomt and ohoall be edminimersd fy

JUN-B3=28E2 1247
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PigwerPlan, and Merchant shall net destray or otheroive redues
the usnbility ©f such documents withool PowerPlen's prior
=xpre3s Writtn-permission. Ypon isrmination, PowerPlan ghalt
have the oplion w charps bsck n Merchont pny or 41l amoupts
owing te PowerPlan from unpaid Conversion Balaness and all
Merchon!  Awrhorized Aceowniz plic sy dooupm owed
FowePlim by Merchent, snd may 2t off such mennts agalnst
amournty owing from PowerPlan  Mechmnt

In sddiion, wpon torminatos of this Agmement or the

“hardwars ond Bofwars Jicencs, Merchane shall ot Menshant's

gxpense  prompily et all hergware and Sofftwars 10
PowerPlan et i3 officc in Burlingion, Ontarie., If Merchem
falls to rern snid hardware within 30 diys of temimarcn,
Mercham agress o reimburso PpwetFlan the thep currsne price
for similar new ftoms. '

Obligetions of Merehart and PowerPlan undar thiz Agresment
in conmocron Wwith bEonsactlons prior to wrminerion of this
Apmement, shall survive any fuch tomidation end remalp
enforcosble. Merchant apress w pay all cosis of colloeton,
intluding reasomable Jegal fest, incomed by PowerPlan In
enfbroing if5 rights to pryment under this Agreement.

EFFECT OF AGREEMENT: Thiz Agreement is subject m
beplimie by PowerPlmn in the Provines of Omeria, chal] be
cansrued under the laws of the Proviscs of Onterin, agd shall
become efftctive a3 of the Accepmnea Dam,  Meérchent may
TDr assim its rights herevnder.

Any extension, gclay or walver of the enforcement af any
provisicm of this Agresmemt will ot et ns on exension o
walver of my other previgion of this AFmomont. The partles
agres that, rpording, il of the provislons of this Agreoment,
timse ie of the esyenen. PewerPlan can delsy cnforcing fe righs
under this Agrrement withawr waiving such rights.

If amy provision of this Apresment 8 held © e ovalid or
unchfurceably, all the pmaining provisions will ressin n full
forts und effect

Tha srexjop headings aphearing In Mhis Agreement am for
refbrence only and wili nor be uzed o qonstue er terpret the

Apreamnant

Unless atherwise pgreed In writing, this Agreement shall, ot tha
open of FowcrPinn, be vold i bo PowerPlan Credit Program i
siles wensachon otour: or If the Converslon Dotz doss nol
octur within 00 doys followiog the Accoptsncn Dmim. I
Mierchent f5ile to portipipate in PowarPlan Credjt Progrem
within this poriod, Merchent ghell forfeit the faf! cnrollment
fim. Mlershant may, however, rpply for PowesPlan Cregit
Progrum participaticn = gy time. The pamiss confim their
cxproea wish thal this Agreement snd al documenis. relamd
thertts bi dtnwn up In English Loz pamies conflimpent leur
volonl: cxpresse de volr 1t primmw contral of fonn les
dezumenis 5"y Mitehant dre rédipss cn anplais

P.11-13
e L
Invoice invoIce Number:
: TD11368
cise Date:
!1n:l'}21IDD Order Numiben:
Drder Dame: CA0U3SES
ar/an . P2 Mumbayr
Gustormner Mumbe: 55554
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o Merrick oM

BARRISTERS & SOLICITORS

i MNo. :
ary .. i h e Carl A. Holm, Q.C.
Fegm#s.s;;} )2003 This is Exhibit_" = referred tointhe Dircet Diel (902) 482-7001
(File affidavit of _YQmes 3. }( ir h\i . cholm@merrickholm.com
(Fax #1-416-360-8277)  o\yorn before methis =27 ' day of

. 1801 Hollis Street, Suite 2100
oo o , _QA;‘._C . PO Box 1054

' : * Halifax, NS B3I 2X6
M. Robert Frank A Berriﬁ( o thelSUpreme CAUTt of Nova Scofie Tel: (902) 4204111

" MacLeod Dixon LLP : _ Toll 121';3;) 18664294111
Suite 3900, Canada Trust Tower . _ httpy/ v mertickholm comn
161 Bay Street ‘

PO Box 505

Taronto, ON M35J 251
Dear Mr. Frank:

Re: Hickman Equipment (1985) Limited (“HEL”)
Claim of United Rentals (“IUR™) of an Entitlement to Set-off

I write on behalf of PricewaterhouseCoopers Inc. (“PWC”) in its capacity as receiver of all of the
property, assets, entitlements and undertaking (the “Assets™) of HEL pursuant to an Order (the
“Receivership Order”) of the Supreme Court of Newfoundland and Labrador (the “Court”) made
on March 13 2002, _

UR, in a Proof of Claim made under the provisions of the BIA in the Estate of HEL in
Bankruptcy and dated April 11, 2002, asserted an entitlement to set off the amount of
$329,254.74 (acknowledged by UR to be owed by it to HEL) against amounts elmmed to be
owed by HEL to UR.

PWC, in its capacity as Trustee, has not to date reviewed the Proof of Claim for purposes of
allowing or disallowing it in the Bankruptcy Estate as, at this time, it appears unlikely any
amounts will be available for distribution to unsecured creditors. .

UR’s claim to an entitlement to set off the $329,254.74 it owes to HEL against amounts claimed
to be owed by HEL to UR has been evaluated.

Based on the facts known to it, PWC as Receiver has determined, for the reasons set out below,
that UR is not entitled to a set-off as cla;u:ned The $329,254.74 owed by UR to HEL is payable
to PWC as Recewer of HEL.

If there are facts known to your chent and not noted herein which you believe could cause the

. Re¢eiver to reach a different conclusion, please advise of same immediately,- pmwdmg
pertlcula:rs and supporting documents.
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*.

If there are no facts to add, please adwse as to your client’s intention to pay the Receiver the .
amount cla:med

Absent additiorial facts which cause PWC to reach a different conclusmn or payment by UR to
PWC of the $329,254.74, the Receiver will be applying to the Court for advice and direction:

- |
(1) - asto its entitlement to the sum of $329,254.74;
\

(1) - as to UR’s entitlernent to set off any of the sum of $329,254.74 against the amount

: claiming to be owed to it by HEL;

(c) if UR is found not to be entitled to set off the sum of $329,254.74, an Order comp.ell_ing
UR. to pay the sum it is not entitled to set off plus interest to PWC in its capacity as
Receiver for distribution to creditors in accordance with the terms of the Receivership
Order and Claims Plan made under it; and

(@ if UR is entitled to set off the amount payable in respect of the TD Unit, a declaration that
: the conveyance of the JD Unit is a preference as described in £.95(2) of the BIA..

At a case management hearing held on February 13%, the Court set February 27, 2003 as the date
for the Receiver to file applications in respect of Receiver Issues, which would include issues
relating to UR. I understand it has set March -7, 2003 as the date for filing responses and
March 12, 2002 as a heanng date. The hearing date will be a case management hearing in respect
of the matters raised in the Recewer s apphcancms

Reasons for Determination:
Facts

UR’s Proof of Claim dated Apnl 16, 2002 indicates UR owed HEL the aggregate sum of
$329,254.74 on January 18, 2002

UR wrote HEL on Ianuary 18, 2002 attaching a list of invoices with respect to amounts said to
be due and owing to UR by HEL in the aggregate amount of $1,265,654.07 (the “United
Receivable™) and a list of invoices due and owing to HEL by UR in the aggregate amount of
$329,254.74 (the “Hickman Receivable™). | . '

UR’s letter states:

United Rentals hereby sets off the Hickman Receivable, against the United Receivable,
such that the Hickman Receivable has been palcl in full and thereby reducing the United
Receivable to CATY $936,399.33.

_ (See letter attached as Schedule “A™)

#200466
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-

'

The letter does not indicate there is a “Set-Off Agreement” between UR and HEL. The Receiver -
~ is not aware of a “Set-Off Agreement” existing. :

On January 4, 1985, HEL executed and. dtherc.d a-(General Assignment of Book Debts and
Accomts (“GABD”) to the Canadian Impenal Bartk of Commerce (“CIBC™).

On “January 7, 1985, HEL executed and delivered a Floating Charge Debenture (the
“Debenture™) to CIBC. :

The Receiver has determined that the GABD and Debenture create valid, enforceable security
interests in the assets described in them in favour of CIBC. The Receiver has determined that the
effective dates of perfection of the securi | 111’&31-| sts created by the GABD and Debenture for
purposes of 5.36 of the PPSA are respectl‘vely J nwary 16, 1985 and January 29, 1983, (The

Receiver’s Determination can be seen on its website at www. pweglobal.com/brs-hel.)
The Hickman Receivable soﬁght to be set off is described in both the GABD and Debenture._
By an agreement made as of Febmai‘y 1, 1999, UR agreed to purchase certain assets of HEL. The

Agreement purports to be signed on behalf of UR by Mr, John Milne, its President. It provides,
in part:

3.4 Ligbilities: Schedules 3.4(b), (é)‘and (d) are accurate lists and descriptions of all
liabilities of Hickman described in accordance with Sections 3.4(b), (c) and (d) below:

(a) - :
() Schedule 3.4(b) llsts aﬁ liens, claims and encumbrances secured by or

' otherwise affecting any Purchlased Assets, including a description of the
nature of such lien, claim 01' encumbrance, the amount secured if it
secures a liability, the nature of the obligation secured, and the party

holding such lien, claim or encumbrance.

Schedule 3.4(b) refers to a Demand Debenture held by CIBC as security for the amount of
$20,000,000, |- :

HEL entered into a “Power Plan Merchant Agreement “ (the “Power Plan™) dated October 1,
1995 with John Deere Credit Inc. ("JDCI”)J The Power Plan creates a credit program to ﬁnance
accounts of approved customers of HEL. Ulfldﬂl' t]?e Power Plan, HEL is pa;ld by Power Plan for
eligible products sold to approved customers. The custemers’ accoun_ts are, in turn, assigned to

JDCT with recourse (in most cases) back to HEL.

A rumber of the Hickman Receivables are P«:xwe'll Plan accounts assigned to JDCI. Attached as
Schedule “B” is a list of invoices for which UR has claimed a right of set-off. I have identified
~ the invoices on which the credit or debit is dlescnbed as “Total Power Plan”,

4200466
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¥

On February 7, 2002, the Court issued an Order pursuant to the prowsmns of the Companies’
Credztars Armngemem Act (Canada) in respect of HEL (the “CCAA QOrder™),

The CCAA Order provided, in part, on paragraph 4(3) that:

all Persons are restrained and prohibited 'from exercising any extra-judicial remedy
against the Applicant, including...set off or consolidation of accounts in relation to
amounts due or accruing due in respect of or arising from any indebtedness or obligation
of the Applicant as at the date hereof. '

The Receivership Order dated March 13, 2002. appointed PWC receiver of all of the Assets of
HEL and pursuant to paragraph 37(a), paragraph 4 of the CCAA including the stay provision
contained in paragraph 4(e), were continued and remain in full force and effect.

NOTE: The CCAA Order and the Receivership Order can be seen on the Receiver’s website.

Among the amounts which UR seeks to set off is the sum of $171,350. This represents the
unpaid purchase price for a John Deere 160LC Excavator, Serial #P00160X041476 (the “TD
Unit™) plus HST.

UR has provided documents relating to the Purchase of the JD Unit which include:
(a) a copy of a purchase orcler on UR staﬁouary for the JD Unit dated February 4, 2002; |

(b)  adocument entitled “United Rental Cap1tal Expenditure Request™ dated J anuary 18, 2002
mgned by the District Manager of UR which appears to be an internal request for
$149,000 for purchase of the JD Unit; :

(c) an HEL invoice bearing Invoice #000924 dated November 21, 2001 made out to UR and
setting out the purchase price and HST for the JD Unit. The Invoice provided is stamped
“COPY” and bears a starmp mchcatmg “Received February 8, 2002, Unuted Rentals of
Canada™,

The Law .
: i : :
In the absence of an agreement granting a ‘rfght of set-off, a party must demonstrate it has a right -
of set-off at law or a right of set-off in equity (Halt v. Telford [1987] 2 S.C.R. 193 (5.C.C)) at
paragraph 20). |
For there to be a set-off at law, ‘there must be mutual debts due from one party to the other and
~ vice versa. ‘

Any assignment destroys mutuality and: the ‘possﬂ:uhty of set-off at law (Holt v. Telford,
pa:[agraph 25). ‘

#200466
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A set-off is available in equity netwithstandiﬁg an assignment and the lack of mutuality if:

(a)  the sum sought to be set off accrued and became due before the person claiming the right
to set-off had notice of the assignment;

(b) the sum sought to be set off arose out of fi;he same contract or series of events which gave
" rise to the debt sought to be set off agamnst.

(Holr v. Telford, paragraph 26)
The PPSA, 5.42(2), parallels the rules concerning set-off at common law and 5.48 provides that
registration of a financing statement under the provisions of the PPSA does not constitute notice

or knowledge of the existence of an assignment or security.

Application of the Law to the Facts

There bemg no agreement grantmg UR a nght of set-off, if UR is to be entitled to set- eff it must
demonstrate it has a nght of set-off at law-or in eqmty

As all HEL s receivables including the H1c1c:nan Receivable were assigned to CIBC pursuant to
the terms of the GABD and charged by a perfected charge under the Debenture, mutuality was
destroyed. No right of set-off exists at law in reepeet to the Hickman Receivable.

In addition, mutuality in respect of the Power Pla:n amounts was destroyed by the assignment of
those accounts to JDCI pursuant to the Power Plan Agreement No right of set-off at law can
_ exist in respect of these accounts.

UR is not entitled to aeseft equitable set-off as:

1. UR had acquired actual notice of the assignment and security interest of CIBC in the .
Hickman Receivable prior to set-off. UR’s actual kmowledge is evidenced by the 1999
Agreement signed by UR’s President, in which CIBC’s charge is specifically recognized.
UR acquired actual notice of the assignment of amounts to John Deere Credit Inc.
through the notation on the invoices and its participation in the Power Plan Program;

2. there is no evidence that any of the sums sought to be set off arose out of the same
contract or series of events as the debts against which they are sought to be set off.

Even if UR is entitled to assert equitable set-off in respect of portions of the Hickman
Receivable, on the face of the documents provided, there can be no set-off in respect of UR’s
~ obligations for the unpaid purchase price of the John Deere 160LC.

On the date (January 18, 2002) UR purported to set this obligation off against.amounts owed to it

by HEL, it had no ebhgatlon a purchase order was not issued until February 4, 2002; an invoice
for the purchase price does not appear to have been received by UR until February 8, 2002 the

#200466
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mvoice was received by UR after the issunance of the CCAA Order which stayed parties from
exercising rights to set-off. '

The BIA4

PWC as trustee has no entitlement to institute actions against UR for the recovery of debts
against which UR could seek to raise the defence of set-off. All assets of HEL including
-entitlements to institute actions are held by PWC in its capacity as Receiver. There is no
mutuality between UR and PWC as Receiver,

If UR has an entitlement to set-off in respect of the JD Unit in the absence of evidence to the
contrary, it is our opinion the transfer or conveyance would be presumed a preference under the
provisions of §,95(2) of the BIA.

- Other

I have provided copies of this letter to counsel for CIBC, John Deere Credit Inc (“JDCT”) and TD
Assets Finance as the parties most likely to have an interest in the issues raised here.

The basis of CIBC and JDCI’s interest will be apparent to you.
TD Asset Finance may have an interest in 'ﬁfhe receivable relating to the ID 160LC. The
Receiver’s records identify the JD Unit as having been sold out of Trust by HEL and TD Asset

Finance claiming to have a security interest in it.

Absent payment or some other resolution of this matter, I will be proceeding immediately with
drafting documents for an application.

Yours sincerely,

Mr. James Kitby

¢! Mr Bruce Grant

¢: Mr. Geoff Spencer

¢ Mr. D. Bradford Wicks

200466
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SCHEDULE A

[ ' u "te d Usited Resitals of Canada, [nx- :
'{: I e # o e peeoe Tk 709748.3319
)

1269 Tipsuil Road, B.OD, Box 939 Fox: +00-743-3120

IMI ﬁ’lln._ Ren ta Sru rf:‘n;tﬁf‘m N“ﬁmmm'l ’ Welr www,unlpdeenmle.cou

. Janvary 18,2002

By Facsimile

Hickman Equipmem {1985) Limiu:d. .

1269 Topsail Road

P.0D. Box 20

Mourtt Pear]l, Newfoundland

AN JCE '

Attention: Me. Ilubert Hunt, Vice-President & General 'M'mager-

Dear Wr. Hunt:

Re: Dutstaudmg Receivables = United Rentsls of Canada, Inc. (“Umted Rentals™) nnd Hickman
Equipment (1985} Limited (“Hidanan™)

Please find attached a2 Schedule “A* a list of involces with respect w amouats prcsnnrly due and owing to
United Rentals from Hickrnan in the a.ggreglitc arnnunl. of CADE]L 265,654, 07 {the “United Receivahlc'™.

In addition, attached a2 Schedule - “B* jg . list of invoices with n".';pecl: to amounts preseatly due and uwmg .
to Hickmun from Unlred Rentals in the aggregaie a:muunl of CADEIZS 254.74 (the “Flickman
Reecivable™).

United Rentals haraby seis off the Hickman Re:elvabl: agu n:ul the United Escelvabie, such thar the
Hickman Receivable has besn paid in 1u11 and Lhu:rehy reducing the Unid Reeaivable to
CATIE936,399.33.

Janmim,
.District d:untmllcr. Aduntic Cunada Diswict
_ United Rentals of Canada, Ing,
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* T
.") . Schedule "B" List of Hickman Receivables from UR Proof of -Claim
Hickman Equipment A/P invoieas
Invoice No.  Irrv Ami _ _
M1B525 18.76 * _ _ L
M1EE55 - 1074 * All Invoices marked with an asterisk identify
M18858 ' 7,360,00 * the Invoice am_mmt as "Total PUWE'L' Plan"
M10G84 ) 265.42 * . '
M18704 43.88 * Total Power Plan Invoices
-M18705 172.38 * S _ : :
M18745 - BEBR4 % Debits $37,319.61 .
M18746 132,10 * Credits . 514,745.71
M18769 L4816 x Net Balance $32,573.90
Mi8776 . 833 = : _
M1as6ed ' a7.4a5 *
R188OT . 18975 *
Riz8pz - - 97750 ¥
W42354 - 227.01 -
W49405 21.77
W48651 - BA256
B08756 -846.40
B10276 © - 226,80
B10297. - 133.98
Enoasz . 84,72
Doete - 4,427.50
‘Dag1e2 2.178.68
) - Doegaz 105.84
M18335 - 12137
. R19738 £01.82
Wag791 3,045,789
w4889 - 170.28
Wa5374 713.85 -
‘DO5962 23,82 .
Do&141 . 19773
-DO8142 - 13,14
DM-g161V - -2,185.00
F10863 100.86
M185563 . 582 *,
M18578 -14.54 »
PICPAK 2001 =
R19772 241885 +
CRi1g7BD 1,838.45 *
R18781 201.82 *
wW48008 6,2835.01 =
W49373 -713.85 =
809329 o 1,424.85 : . : .o
BQ9s32 284,40 : E : D
B0S731 447 84 |
. B0gv7s -203.55
. Bosao4 130.68
E08954 - B2.04
)
Pagaiaf3 .
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Schedule "B"

Hickman Equipment A/P invoites

(nvoice Na.
Bi0152
B10162
B10298
005554
Das707
DOss7s
Dognes
Doso23
F10039

" F1aeos
F10265
M14080
M17200
M17289
M17348
M17353
M17354
MI17534
M17574
M17540
M17652

. M17666
) M17675

M17698
M17703
M17704 -
M17744
M17745
M17822
Mi7825
M17233
M17941
M17942
M179&1
M17994
M18131
R19443
R19445
Aig452
H19508
R18509 -
Rigse3 |
R149643 .

. R19e44

 F19649
Hiesag
A1939 -

Any Amt

142.14

228.23
-1332.88
220.68
336.38
191.87
24.77
27.88
52.49
168.97
.-a2.49
282.68
38.24
165.38
367.08
134.98
7.13
44.34
46,46
41.17
G67.01
165.39
55.a1
B2.84
8953.87
41.17
53.59
£9.23
2g8.28
6.90
B6.39
532.64
89.68
o111

- 274.05

56.93
1,197.54
7,360.00
201.82
177.58
24.58
350.00
2,178.77
1,692.52
3,884.00
477,58

24.58

x-a-u-x—u-a-:ewa-x-x—x—n-x-_x—x-a-»x—x-:tﬂ-ﬂ- O R E O % d oA %N %
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HIckman Equipment AP invoicas .
Invoica Mo.
R1g712

- Wa4287
W4r210
wW47211
W47212
000224
M182953
M18923
M18924
w4g498
w4rsa1
BOSY 77
R1g971%
A19686-
B10474
B10475
Wadage
B10eqQ7
w48485

Schedule "B"

Inv Armt

- -1,564.00

267,23
27,009.894
38,12528

a7,941.72

171,350.00

7418

22 97
473.49
1,400.18
550.62
-148.83

. 61832
-1,840.00

. 80.73
51.80
1,403.18
106.21
339.04
429,254.74

PWC FAS

Page 3 of 3

+ Doug Beatty PwC
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person:

PricewaterhouseCoopers  Imc., in  its
capacities as Receiver and Trustee of
Hickman Equipment (1985) Limited

Date of Documnent:

February 27, 2003

Summary of Order/Relief Sought
Of statement of purpose in filing:

Memorandum of Facts and Law inm
support of an application for advice and
directions involving a claim for set-off by
United Rentals of Canada, Inc.

Court Sub-File Number: .

T: £S

2002 01T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Compaﬁies ' Creditors Arrangement Act,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rulex of the
Supreme Cowrt, 1980 under the Judicature Act, R.5.N. 1990,

¢. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and Insolvency Act,
Chapter B-3 of the Revised Statutes of Canada, 1985, as amended

AND

District of Newfoundland
Court No, 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRATOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BAN‘KRUPTCY OF
HICKMAN EQUIFMENT (1985) LIMITED, carrying
on business at 1269 Topsail Road, in the City of

Mt. Pearl, in the Province of Newfnundland and

Labrador

Memorandum of Facts and Lﬁw filed on behalf of
PricewaterhouseCoopers Inc. as Receiver
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1. PricewaterhouseCoopers Inc. (“PWC™) in its capacity as Receiver of Hiclkinan
Equipment (1985) Limited (“Hickman 'Equipment”) makes the following
submission in respect of the application for advice and directions involving a
claim of set-off by United Rentals of Canada, Inc. (“United Rentals™).

2. The affidavit of James Kirby, dated the 27" day of February and filed with the
Court refers to various documents and defines those documents by means of
certain acronyms. For ease of reference the same acronyms will be used in this
mermorandum.

3. In its January 18, 2002 set-off letter, Unitéd Renials aitempts to unilaterally set-
off the armount of $329,254.74 (“set-off amount™) from the monies owed to it by
Hickman Equipment. The set-off letter includes the following:

In addition, attached as Schedule “B” is a list of invoices with respect to
amounts presently due and owing to Hickman from United Rentals in the
aggregatc amount of CAD$320,254.74 (thé “Hickman Receivable™).

United Rentals hereby sets off the chk:man Receivable, apainst the United
Receivable, such that the Hickman Rm:ewable has been paid in full and thereby
reducing the United Receivable to CAD 3936 399,33,

Kirhy alfidavit, Exhibit “A”

4. PWC is unaware of any set-off agreement betwean United Rentals and Hickman
Equipment. ‘

5. A right of set-off may exist at law and in équity notwithstanding the absence of a
set-off agreement, It is a right that is available against a receiver in certain
situations. *

Holt v Telford, [1987] 8.C.J. No. 53,
First Investo‘rs Corp (Re), [1989) A.J. No, 206

6. For set-off to occur at law, both ubhgatmns must be debts and both debts must be
mutual cress-obligations.
Holt 1{. Telford sapra, at par 24
|
7. Any assignment of one or more of the cross-obligations destroys mutuality and
destroys the possibility of set-off et law.
|

Holt “v Telford supra, at par 25
|
8. The Hickman Equipment receivables were validly assigned to the CIBC pursuant
to a GABD it enacted in favour of the CIBC in January, 1985. The specific
wording of the GABD assigning the receivables is as follows:
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Hickman Equipment (1983) Limited ... hereby assign(s) and transfer(s) all

debrs, accounts, claims moneys and choscs in action which now are of [sic]

which may at any time hersafier be dus or owing or owned by the undersigned
.. to the CAWADIAN IMPERIAL BANK OF COMMERCE

' Kirby affidavit, Exhibit “B”

9. The Hickman Equipment receivables were ivalidly secured by CIBC pursnant fo a
demand debenture originally executed in 1985, as amended. The specific
wording of the demand debenture assigning the receivables is as follows:

Hickman Equipment (1985) Limited ... charges by way of a firat floating charge
to and in favour of the Bank, its successors and assigns, all of its undertaking,
property and asscts, both present and future, of every namre and land and

wherever situate ... }

Kirhy affidavit, Exhibit “C*

10. By virtue of the above-noted assignments there is no mutuality between the
Hickman Equipment receivables and its de‘t?ts to United Rentals.

11. Financing statements were registered under the Personal Property Security Act
(“PPSA") for both the GABD and demand debenture on June 29, 2001 and

November 29, 2001, respectively. : |

|
Kirby affidavit, Exhibits “B™ and “C”

12. By virtue of section 36 of the PPSA, CIBC‘ 'has priority over United Rentals in the
Hickman Equipment receivables pursuant‘ to its registered GABD and demand
debenture.

13, PWC submits that there is no set-off at law for any of the Hickman Equipment
receivables. ‘

14, In addition to the above-noted assignments, a portion of the set-off amount relates
to receivables covered by the Power Plan. Pursuapt to the terms of the Power
Plan, those receivables were payable directly to John Deere and not to Hickman
Equipment as evidenced by the following paragraphs:

\

1{e) CUSTOMER ACCOUNT: 'I'he‘ PowerPlan Credit Propram sccount
of a Costomer, A Customer may have '’ a Preferred Account or a Merchant
Authotized Account. Each of thess accounts will be designated as either a
Revolving Account or a Pay by Invoice Account. Merchant may designate any
of such accounts as an NSC Account.

1. ACCOUNT CREDIT LIMITS: Each Customer may have either a
Preferred Account Credit Limit or 2 Merchant Authorized Account Credit Limit.
FowerPlan shall assign a Preferred Account Credit Limit to each Preferred
Acconnt, Merchant shall assiga a Merchant Authorized Account Credit Limit to
each Merchant Authorized Account. Merchant Authorized Account Credit
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Limits in excess of the maximum ampount per Customer Account, specified by
notice from PowerPlan, require prior approval from PowerFlan, to be given ona
case by case basis at PowerPlan’s sole discretion. PowerPlan shall monjtor ﬂEﬂ
enforce th it Limits of a werF owerPlan ma

any Customer to exceed its Marchant Authorized Credit Limit by up to 1004 of

such Credjt Limit, such excess to be with ful to Merchant. Pow

may teduce or revoke a Custqmer Credit Limit at any time, Merchant shall

er PowerP|a dit Pro ustomer upan notice

from PowerPlan that the Customer Account has been restricted.

Transactions io exccus of & Customer’s assigned Credit Limit, regardless of the
type of account, may be appraved by Merchant on a transaction by transaction
basis. Any charges made in such cases will be with full recourse to Merchant,

14. PAYMENT TO MERCHANT: For Customme i mitted
to_and accepted by PowerPlan in accordance with this Apreerment Merchant
hall receive pa werPlan in an a e unpaid

principal indebicdness therewnder, less the Discount Charge and any other
charges, payablc by Merchant wnder this Apreement, when applicable.

Merchant hereby authorizes PowerPlan to initiate Electronic Funds Transfet
(EFT) via Automated Clearing House Credits (ACH Credits) for payment of
amount duc Merchant. Payments to Merchant transferred through EFT will be
deposited in the financial institution account as specificd by the Merchant
Merchant understands that if it does not use the EFT payment method, payment
will be via cheque sent regular Canadian mail.

17. CUSTOMER PAYMENTS: Merchant may accept Customer

payments on Custorner Accounts. Merchant will not encourage Customers to
meke pavment to apy party other than divectly to PowerPlan, In the event that
Merchant or its ape 1 recaives or snbs o o into
possossion of a Customer payment such payment shall be held in trust by
Merchant and Merchant shall forwaxd it to Pows same day as received.

Cheques shall be endorsed if necessary and the Customer’s Account nurmber
shall be indicated on the cheque and the remittance stb shall be attached when
possible.

Cash payments reccived from Customer may be submitted as a credit memo on
the Customer's Account. PowerPlan reserves the right to refise to process
credit memos for payments received by Merchant. In such eircumstances, if

cash pa t is received, M s & on Merchant's acconnt
in the amount of the Cust ash pa nt shali be held
in trust by Ml:rchﬂnt until Mt:rchan! & cheaue bas Qcm p_tusented to and accgp

by Merchant” erchapt shall indicate me

Account Nm:nbgr, and date of ppyment on the cheque mal_led to PawerPlan

For the purpose of convenience and efficiency, Merchant agrees that PowerPlan
may authorize persons to sign and endorse Merchant’s name upon any cheques,
drafts, money orders or other forms of payment made on Cuostomer Accounts.
Merchant agrees that PowerPlan may authorize persons to sign Merchant's name
and endorse Meorchant™s name on any other instument necessary to carry out the
intent of this Agreement.

If PowerPlan receives a payment from a Customer whose account has been

charped back to Merchant pursvant. to this Agreement, PowerPlan will first
apply the payment apainat any amount due PowerPlan from Merchant.
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19, COLLECTION ASSISTANCE: PowerPlan ghall employ re.asonablt:
diligenee in collecting or attempting to collect Customer Accounts and in curing

any delinquencies thereon. Merchant shall provide to PowerPlan, without
charge, any reasonable ¢ollectipn assistgpoe, requestcd by PowerPlan jncluding,
without litnitation,_information co ing the location of a er_or hig
agsets, potifications ta delipguent Cusiomers, storage of repossessed poods amd
Merchant's credit apd collectiop experence with Customers,

Merchant agrees not to take legal action, or make any other recovery efforts on
any Customer Account, without the prior approval of PowerPlan. Moerchant is
responsible for ensuring its own acts, and those of its employees and agents are
in compliance with applicable law.. In_gssisting PowerPlap in collecting op a
Customer Account, Merchant ja an independent contractor and assumes full

nsibility for ite_acti the actions of i Ccers, pa lovees
agents.

(emphasis mine)
Kirby affidavit, Exhibit “E*

15. Due to the existence of John Deere as a third party for a portion of the set-off
amount, which portion totals $32,573.90, there is no mutuality for that amount as
between Hickman Equipment and United Rentals,

Kirby affidavit, Exhibit “F” and Schedule “B* thereto
16, Set-off in equity can occur under the following situations:

a. Where the money sum sought to be set off has accrued and become
due prior to the notice of its assignment; or

b, Where the money sum sought to be set-off arose out of the same
contract or series of events, or was clearly connected to the same
contract or series of events, that gave nse to the debt

Set-off in equity does not require mumality.
Holt v. Telford, supra at par 26,

17. United Rentals had specific notice of CIBC’s interest in the demand debenture no
later than February 1, 1999, the date of the Asset Purchase Agreement between
United Rentals and Hickman Equipment.

Kirby affidavit, Exhibit “D”

12. In thc Asset Purchase Agreement, specific reference iz made to the demand
debenture in favour of CIBC as follows:

Liabiilties. Schedules 3.4(b), (¢) and {d) are accurate lists and descriptions of all
liabilities of Hickman described in accordance with Scctions 3.4(b), (c) and (d)
belaw:
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(b) Schedule 3.4(b) lists all liens, claims and encumbrances secured by or otherwise
affecting amy Purchased Asscts, inclnding a deseription if the nature of such lien,
claim or encumbrance, the amount secured if it secures a lability, the nature of
the obligation secured, and the party holding such lien, claim or encumbrance.

19. The demand debenture is specifically listed in Schedule 3.4(b).

20, All monies claimed by United Rentals as part of the set-off amount arose
subsequent to February 1, 1999 (a review of the Back-up to Schedule B
invoices confirms that they all arose subsequent to Aprl of 2001), and
therefore subsequent to the notice of assignment in the Asset Purchase

Agreement.
Kirby affidavit, Exhibit “A”

21. A further review of the Back-up to Schedule B invoices confirms that they relate
to specific contracts and obligations, each independent of the other.

Kirby affidavit, Exhibit “A”

22. A review of the invoices provided in support of the amount owing by Hickman
Equipment to United Rentals (Back-up to Schedule A), confirms that they also
relate to specific contracts and obligations, each independent of the other and
independent of the invoices in the Back-up to Schedule B.

Kirby affidavit, Exhibit “A*

23. There is no interrelationship between the amounts found in the Back-up to
Schedule A and the Back-up to Schedule B and thus no right of equitable set-off
between the two amounts.

Canadian Imperial Bank of Commerce (CIBC)} v. Twin
Richfield Qils Ltd., [1992] A.J. No. 210 (at p. 9)

24. The Back-up 10 Schedule B includes documentation in support of the purchase of
a JD Unit by United Rentals from Hickman Equipment. A review of the purchase
order (dated February 4, 2002) and the invoice (not stamped as received until
February &, 2002) confirms that the obligation was not due and owing until
sometime in February. As of January 18, 2002, the date of the alleped set-off,
there was no obligation by United Rentals for the JD Unit.

25. The portion of the set-off amount that relates to the JD Unit cannot be set-off as
against the amounts owing by Hickman Equipment.
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26. The date of the receipt of the invoice by United Rentals is February 8, 2002, one
day after the date on which an Order was granted by this Honourable Court
pursuant to the Companies Creditors Arrangement Aet (CCAA Order).

27. Paragraph 4 of the CCAA Order provides for a stay of proceedings. More
particularly, paragraph 4 (¢) states:

all Persons are restrained and prohibited from exercising any extra-judicial
remedy against the Applicant, including the registration of re-registration of any
securitics owned by the Applicant into the mame of such Persops or their
nominees, the exercise of any voting rights attaching to securities owned by the
Applicant, any right of distress, reposscssion, set off or conscolidation of
accounts in relatiop to amounts due or accruing due in respect of or arising from
any indebtedness or obligation of the Application as at the date hereof;

28. The stay provisions found in paragraph 4 of the CCAA Order were refained by
paragraph 37 a) of the Receivership Order. It reads as follows:

THIS COURT ORDERS that, from and afier 6:00 p.m., Nowfoundland Standard
Time, on the date of this Order, the Initial Order and the February 22 Order shall
be of no further force and effect, save and except only that:

paragraphs 2, 4, 5 and 6 of the Initisl Order shall rernain in full force and ciffect
provided that any waiver, consent or permission that could have been cxercised
by the Applicant shall hereafier only be exercised by the Receiver;

29. Pursuant ta the terms of the CCAA Order as retained by the Receivership Order,
United Rentals is precluded from asserting a claim of set-off as it relates to the 1D
Unit.

30. In the event this Honourable Court holds that United Rentals is entitled to set-off
the amount relating to the JD Unit, reference is made to 5.95 of the Banlrupicy
and Insolvency Act (“BIA”). It reads as follows:

05, (1) Awvsidance of preference in certain cases — Every conveyance or transfer
of property or chargc thereom made, every payment made, every- oblipation
incurred and every judicial proceeding taken or suffered by any inselvent person
in favour of any craditor or of any person in trust for any ereditor with a view to
giving that creditor & preference over the other creditors is, where it is made,
incurred, taken or suffered within the period beginning on the day that is three
moonths before the date of the initial bankruptey event and ending on the date the
insolvent person became bankrupt, both dates included, deemned frandulent and
void as against the trustee in the bankrupicy.

{2) When view to prefer presumed — Where any conveyance,
transfer, charge, payment, obligation or judicial proceeding mentioned in
subsection (1) has the effect of giving any creditor a preference over other
creditors, or aver any one or more of thomy, it shall be presumed, in the absence
of evidence to the contrary, to have been made, incurred, taken, paid or sufferad
with a view to giving the creditor a prcference over other creditors, whether or
not it was made voluntarily or under pressure and evidence of pressure ghall not
be admissible ta support the transaction.

PAGE 107/108 * RCVD AT 212812003 6:93:19 AM [Eastern Standard Time] * SVR./3* DNIS:8907 * CSID:7221428 * DURATION (mm-ss):39-48



0272372003 10:02 FAX 72214238 PWC FAS + Doug Beatty PwC @108
METIT1CK HOlM 2AEB/US 6130 PAGE 1'//7110 Merrick Holm

{2.1)  Exception — Subsection (2) does not apply in respect of a margm
deposit made by a clearing member with a clearing house.

31. PWC submits that by virtue of the wording of 8.95(2) of the BIA any set-off
amount relating to the JD Unit is presumed to be a preference and ought not to be
upheld.

ALL of which is respectfully submitted.

DATED at Halifax, Nova Scotia, this 26™ day of Febmary, 2003.

0 W

CARL A. HOLM, Q.C.

Solicitors for PricewaterhonseCoopers Inc.
in its capacities as Receiver and Trustee
of Hickman Equipment (1985) Limited
whose address for service is:

Merrick Holm

1801 Hollis Street, Suite 2100

PO Box 1054

Halifax, N8 B3J 2X6

or
¢/o PricewaterhouseCoopers Inc.
215 Water Street, Suite 802

5t. John's, NL. A1C 6C9

#201113
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