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2003 MO,
1IN TIIE SUFREME COURT OF NEWFOUNDLAND AND LABRADOR
COURT OF APPEAL

IN THE MATTER OF the Court
Appointed Receivership nf Hickman
Equipment (1983) Limited

AND IN THE MATTER OF the
Bankruptcy and Insolyency At

AND IN THE MATTER OF the
Application of John Deerc Limited
and Johm Decre Crodit Inc. in respect
of the Transition }ssue

BETWEEN: 10BN DEERE LIMITED
AND JOHN DEERE CREDIT INC. APPELLANTS
AND: CANADIAN IMPERIAL BANK OF
COMMERCE RESPONDENT

NOTICE OF APPEAL’

TAKE NOTTCE THAT the Appellants appeal from the [ecision of the Honourable Mr. Juatice
Hall dated the A day of April, 2003 in proceedings in the Supreme Court, Trial Division, in the
muatter of the Bankrupley and Insolvency Act, hearing pumber 2002 017 0352, court sub- Ale

7:36; AND THAT the vonnels of the proposed appeal arc:

[. e feamed rial judge cered 10 law and in mixed Lact and [as in finding thal the
finaneing stitement of Canadian Inperial Bank of Commerce (HCIBCT dated November
2¢. 2001, registered in ihe Personal Properly regislry as Regisition No. 1403243 (the
seapsition fimaneiig statomoent™ is ool soriougly misleading by reason of its falure W0

rzferpence the 3 u.[:plcmcmm Pchentures dated Fehroary (9, 1990; April 17, 1997: Aughst

podatadataijohn deersteunet documentsappenl-cile vl det
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6. 1897; and Juky 15, 1998, cach of which wans scpamately repistored undet prioT
registration law and which created a seourity inlerest collectively sceuring an obligation
up to 20 million dollars {cullcotively the “Supplcmuntal Debentures™) and s, thereforc,
waffoctive to transition the prior low repistrations by CIBCT not only of the 3 million

dollar Debhonture dateh January 15, 1945 {the “jyecbenture™), but also fhe Supplemonntal
Diehentures,;

2. In mmaking the findipg described in parapgraph 1 of this Notice of Appeal, the learned trial

judge erred in law, i fact and in mixed fact and law:

(&) in misinterpreting and misapplying the definition of “security integest™ cantained
in scciion 2 (pp) of the Personal Property Secunty Act (the “PPSA™) and
corrcapondingly, the seference to “prior sECUTLy {terest” in sections 74 and 75 of

the PIFAA and saciion 26 of the regulations under the TPSA (the SPPSIETY;

(1) in Anding not only thal the Supplcmental Debentures, taken with the Drebenture,
comstituted one debonture jout also in finding there 10 be only one “security

interest” for purposes of cantinuance of the prior sceurity interosts undsr the
PTPSAL

() in finding that CIBC is nat required to comply with the mandatury provisions of
section 26 of the PPSR in respect of the prior security intercsts in the
Supplemental Debentures in osder 1o continue the registered and perfeeted status

of the prior security inlerests in, and the prienly of, the Supplemental Tehendures;

(cl) in finding that failure by o gecured party, such as CIRC, to coraply with the

mandatory provisions ol section 26 ol the PPSI is cupahles of cores

() i finding that the deafters of the PPRA Jdid not intend thata reasonnble searcher
who is dirceted by a wansition (inaneng alatcment 1 4 particular scurity
Jdocument repistored under prior registration faw warnld, hoth prior 10 and after 13
Pecember D01, seek 10 aud ohtain s copy ot the security docunent regislered

under prior registration law lrom the pre-PIsA repistrics, inchuding the Repisliy

of Deeds and the Registry af 131lls of Sale and Conulitional Sales;

p'.\:lu.l.a\-clnm\_iu]m dacrelcnurt duunentappead Lbe olaloy

PAGE J13* 2% |
AGE 3113 RCVD AT 411712003 12:26:12 PM [Eastern Daylight Time]* SVRJ3 DNIS:8907* CSID:7221428* DURATION fmm-ss):03-54



0471772003 13:57 FAX 72214238 PWC FAS

Merrick Holm

o CFAS = Dous Beatty PwC Aood 007
1/17/03 11:56 DAGE 14/25 Merrick Holm

i 0% 14 :42AM i 04336 i 2} for CHMACDONALD ¥ Pg g/2l
Received 041672003 T1:62AH in 04736 o Ve SR NCKELVEY ~ Nerr Lok Holmid 9720

SENT BY: 154M

(47 in lailing to properly interprel gection 19 of the PPSA, and in fuiling Lo reCORIZe
that nol all reasonable scarchers who ure Telying, FoF jepitimate purposes on the
IPSA Rogister have the status under section 19 to make demands (o7 dosuments

and inlbromation thereunder:

() in finding that a reasongble scarcher, seeing reference ina transition [Inancing
statemsnl ooly 10 one registration under prioT regisication law, would be put on
notico to make inquiries of a secured party under seclion 19 of the PPSA as to
whether there exists any other security interest ot the time of the inguiry or any

other poor law epistrations;

(h) in failing to find that a reasonahle searchcr can rely on the PPSA regrister and the
information contained thercing

(i in Cailing to find that the onus iz on a registrant, such a3 CIRC, to make
registrations which arc not misleading and which do not contaitl material

OPMRSIOLIS]

M in failing w find thal the failure to include any reference in Lthe transition
finaneing statement to the Supplemental Debentures is setiously misicading to the

reasonuble searcher on the basis of an objective 1esL; and,

(k) in failing Lo lind that as 3 conseyuenee of referencing only the Debenture in the
mundatory section of its transition {inaneing statement, and also by chansing to
reference only the Debsnture in the optional *Additional Information” portion of
{he trangition financing statcmont, CTBC should be cstopped from denying as
apainsl any rcasonable searcher that the Debenture is the only prior security

inlerest continoaed by the transivon Aoancing statement,

3, The learned Lrial judge wrredd in law, in fact and mixed thct and law In determining, in
effect, that a prior sceurity interest can he amende or supplemented after pransition under
e PPSA such that the prior seGurily Intaresy s amended or supplemented, ubtains &

higher prierily runking or tacking us against other priar security interests which were

plalasdataijuln deerercount duvumentappeal-cibe © bdot
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repistered in accordunce with prior registration law and properly continued under the
FP3A; and

4. Such furiher snd oiher grounds as the Appellant may adduce and the Court ol Appeal

may allow to be heard.
'HE APPELLANTS THEREFORE SEEK the following relief or disposition:

3. {hat the Gnding of the leamed trial judgs that the transition financing statement is not
seriously misleading by reason of ils failure Lo reference the Supplemental Debentures
and is, theretore, “effective w tansition the prior law registrations by CIBC™ not only of
the Debenture but also of the Supplemental Debentures BE SET ASIDE; and

&, A ocder be made that the transition Bnancing statcment cannol be relied upon hy CIBC
as apainst other credilors, including the Appallant, to assert priorily of the seeurity
interests crcated by the Supplemental Debentures as of the effecive date ol theis
registration upder prior law, and that the eatliest dale of perfection, wiich can be clammed
by CIBC in relation to the security intorest ereated in the Supplomental Debentures, 18

January 25, 2000 (boing the earliesl datc of a CIBC filing under the PPSA).

DATID at the City of St. Jahn's, in the I'rovines of Newfoundiand and Labrador. this i ‘Mﬁ'ay

of April 2003.
,Wﬁ/ W -

MICHALL F. HARRINGTON, (3.C.
STEWART MOCKELVEY STIRLING SCALES
Solicitors for the Appellants

whose address for servies 18

Saite 1100, Cnbot Place

100 Mew Liower Stroct

*.Q. Thox 038

St John’s, Nl ALTC 5V3

pesdidtdalibjatin dosredeout doenmenstappoal-cibe vl des
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TO:  SUIMREME COURT OF NEWFOUNDLAND AND LAKRADOR
Courtt of Appes]
Duckwanh Strect
B.Q. Box 937
St John's, NL ALC SM3
Altn: Registry

SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
Trial Division
Duckwarth Stroect

P.0), Box 937

St John's, ML A1 SM3
Artn: Registry

AN} TO:

Mr, GGeoll Spencer
BENSOMN, MYLLES
Solicitory for the Respondant
whose address for servics s
Suite 900, Atlantic Placo
.0 Box 1538, St ©

2t. John's, ML A1C SHE

Mr. T'homms R Kendell, Q.C,

MCINNES COOPER

Solicitors for the General Molors
Arnceplznes Corporation

whose address for service is:

10 Yort William Flace

B.Q). Box 5939

St, John™s, WL AL1C K8

Mr. R. Barry Learruonth, Q.C.
Learmonth, Dunne & Clarke
Salicilars for Ingersoll Rarnd
whuose nddress for service is:

8" ¥ioor, Fortis Building

139 Warer Sirest

P.0 Box 700, Sin. C

8t John's, NI ALC 5104
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Mr. G regory M. Smith

Clurtis, Dawe |

Saligibors For ATIN-aAMROD,
Raoyal Bank of Canada,
Cedarupids Inc. and
‘I'ramac Equipment Finance Limited

whose address for servics is:

11™ Floor, Fortis Building

139 Waler Street

P.O.Box 337, 8m C

sL Johno's, NI, A1C 519

Mr. Gregory W, Dickie
‘White, Ottenhelmer & Baker
Solicitors for CIT Financial
whose address for service is:
Bainc Johnston Centre

10 Fort William Place

PO Box 5457

3, John's, NL A1C 5W4
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