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5TATUS OF THE RECEIVER AND MANAGER 181

In setting the standard of care, the court-appointed receiver must act with
meticulons correctness.®? but not to a standard of perfection.*® As a fiduciary, the
receiver owes a duty to make full disclosure of information to all interested
persons. The receiver is obliged to respond 1o requests for information consistent
with the position of the person making the request. If the cost of responding 13
excessive in the circumstances, the receiver can fix a fee for that cost, or
otherwise apply to the court for directions.*® The court-appointed receiver owes
no duty to any individual creditor who may atiempt to interfere in the receiver-
ship.'™ The receiver’s posiion is classically described in the leading Canadian
case of Parsons v. Sovereign Bank of Canada,'' by Viscount Haldane:

A receiver and manager appointed . . . is the agent neither of the debenture-holders. whose
credit he cannot pledge, nor of the company, which cannot control him. He is an officer of the
Court pul in 1¢ discharge certain duties prescribed by the order appeinting him: duties which
in Lhe present case extended 10 the continuation and management of the business.

As an officer of the court, the receiver’s fiduciary duty extends to 2 high
standard of care in the operating of the business comparable to the “reasonable
carc, supervision and control as an ordinary man would give to the business were
it his own"™.'92 Where the receiver fails to provide such a standard of care, the
receiver may be liable for negligence. In Doncaster v. Smith,'™ the receiver failed
1o appreciate the effect of certain amendments to the fncome Tax Acr. As receiver
of two companies, the receiver knew or pught o have known that they were going
(0 have sabstantial 1ax losses, The court held that the receiver failed to ohrain tax
advice on the amalgamation of the companies which would have resulted in 1a%
savings. If the receiver breaches any statutory duty. the receiver is liable."®

W7 Panumericana de Hienes ¥ Servicios, SA. v Northern Badper (i1 & Gu) Ere (1991 51 Al
L.E. (2d)45 BC.B.R.(3d) 31, [1991] 3 WW.R. 597 81 D.L.R. (4th) 280 (. Ay allowing an
appeal from (1989). 75 Alia. LR, (2d) 185, 80 C.B.R. (N.5.) 81 (Q.B.): lollowed in Tornie
Domimion Bank v. Usarce Lid. (1997, 50 C.B.E._ (3d) 127, 40} M.P.L.R, i2d) 293 (One. Gen.
Div.) where the receiver breached this standard in [ailing 1o pay oulstanding municipal laxes.

9B Comtineaal Bank of Cangda v. Maple Leal Helicopters (14831 50 C.B.R. (N.5,) 265 (B.C.
5.CO.

94 Rovel Bank v, Visra Homes Lol et al, €1984), 58 B.C.L.R. 35454 CB.R. (M.5. 124 (5.0,

100 See Bonk of N.5. v, MacCullech & Co. (1983).49 CEBR. (N.5)350 (N5 T.D.). 5= Chapier
y. |, Motice and Reports—Duty 1o Account™.

Il [1913] A.C. 168 ai p. 167 (P.C.). Seeulio Panamericana de Bienes y Servicios, 5.A. v Northern
Bedver Qil & Gas Lud._ above, nole 97, und Re Philip's Manufacruring Lid. . above, nate G5,

10T Plisson v, Puacan (19031, 36 5.C.R, 647 This case has been referred 1o n muany cases: Re
Ureel bnvestmente Lid, 11992197 Sask. R 170, 10 C.B.R, (3dyal.[1992] 3 W.W.R. 106, 59
D.L.E, (il 246 (C.A.). allowing an appeal [rom (1990). 2 C.B.R. 13 260 (Sask. QLB Ina
coun appaintment. bolh a recelver and 2 receiver and manager owe the the sane standard al
care of reasonahle prudence 1o the creditors: Willows Golf Corp. (Reeercer of1 1 fternativn!
Cupiral Carp. (1895 154 Sank BB IACHR (3dy B[ 19YF] 9 W W K, 11 AL AT
C19940, 172 Sask. R. 75, 16 C.L.R, (2d) 10640 R

L3 (1985, 65 B.C LR 173,57 C.B.R. (N5, 143 (5.C0. reversed inpart (19871 15 B.C LR 2D
44 66 C.B.R. (NS, 133, [1987] 5 W.W R, 44+ J0 D.L.R, tdrth) 74640 A0

104 Stauadearsd Trast Cen. 1in fyynidarion) v, Lindsay Holdings Lid. 11994). 29 C.B.R, 13 297(B.C,
£.C.) where 1his passage was cited [rom the Mirst edition and made applicahle (o a receiver's
hreach wof staltary duly conceming environmiental issues. The above pussage is equally
applivable o liability Tor a hresch ol any other statulory duty.



182 BENNETT ON RECEIVERSHIPS

However, il is possible that the recciver may be relieved of a statutory breach if
the receiver acted honestly and reasonably. In deciding whether the receiver acted
reasonably, the court will consider whether the receiver obtaincd legal advice.'™

This standard of carc is somewhat different than the standard of care imposed
upon a privately appointed recciver. As a fiduciary to all, the court-appointed
receiver must manage and operate the debtor’s business as though it were its own.
The receiver cannot, therefore, without court approval, close the business down
or repudiate executory coOntracts.

In view of the fact that a court-appointed receiver is a principal. the receiver
will be personally liable to others in respect of torts committed by its employees
in the performance of their dutics. The receiver will also be personally liable to
those with whom it enters into contracts unless the receiver has expressly
excluded its liability. However such liability is usually indemnified from thc
property under the receiver's administration,!"® except perhaps in situations
where the receiver or its employees were negligent or not qualified to perform
the tasks they undertook.'"

Depending upen the nature of the breach of duty, the court may discharge
the receiver and appoint another in its stead, deprive the receiver of remuneration
in connection with the performance of the particular duty, deprive the receiver
of an ipdemnily, or order the receiver (o do that which is proper. Furthermare,
the court could grant the applicant Jeave 10 sue the receiver for damages if the
pature of the breach has caused a loss to the realization.'™

As a general matter, the court-appointed receiver, unlike the privately
appointed receiver, owes a duty to the holder and the debtor to preserve the
goodwill of the business and the property. Eventually, there will be a realization
or liquidation of the debtor's business. If the receiver wants to break contracts
which may damage the goodwill of the business, the receiver should apply to the
court for approval.'™ Similarly. if the receiver wants to close down the debtor’s
business, jt would be prudent for the receiver to obtain court approval unless the
power to do so is provided in the initial order. The receiver must demonstrate that
it is a losing proposition before the court will permil the recciver to break
contracts and terminate the debror's business. However, while courl approval
may be desirable. it is not necessary for such approval 1o ¢lose down the business
if the receiver’s peneral power of management of the debtor’s business 15 broad,

|05 Dencasrer v, Smith (1987). 65 C.B.R. (N.5.) 133 (B.C. C.A.), allowing an appeal Trom (1985),
57T C.RB.R.(M.5) 143 (B.C.5.C),

106 Burt, Boulton & Havward v. Bull, [1895] 1 Q.B. 276 (C.A.).

107 The above passages in the (st edion were cited in Reynar Inc. v, Allan (1989). 70 Alta. LR,
(2d) Z31. 77 C.B.R. (N.5) 133, 11990 | W.W R, 698 (Q.B.): Tor related procecdings. s¢c
(1988), 61 Alla. L.R. (2d) 165. 69 C.B.R. (N.5.) 245 [1988] 6 W. W R, 156 (Q.B).

108 The above passapes in the firsl edilion were chied in Conadion Co-operative Leasing Services
v, Price Warerhouse Lid. (Na. 2) (199210 128 N.B.R. (2dy 1,322 A.PR 1 (Q.B.).

109 Re Newdigate Calliery. Lid,: Newdegare v. The Ceunpany, |1913] | Ch. 468 (C.A.), followed
in R v. Bd. af Trade: Ex parte 51 Martins Preserving Co.. [1965] 1 Q.B. 603, [1964] 2 All
E.R. 561.

See alsa Capiral Funds (1.A.C ) Lid. v Park Marine Apis.. Lrd. eral. (1967, 62 D.L.R, (2d)
230(B.C.5.C.
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STATUS OF THE RECEIVER AND MANAGER 183

In such a case, the receiver then could cease operations where the debtor was not
operating at a profit and where there was no goodwill remaining,''?

Finally, throughout the reccivership, any interested person may apply to the
court if the court-appointed receiver is failing to perform its duties properly or is
otherwise abusing them. In reviewing the conduct of a court-appointed receiver,
the court will first assume that the receiver is acting properly unless the contrary
is shown. It is incurnbent upon the person alleging the abuse to prave it. The court
presumes that the receiver s acting honestly and in good faith unless it is
otherwise established. Secondly, the court will be reluctant to second-guess the
recciver on its decisions with the benefit of hindsight. And thirdly, the court
shonld review the receiver's conduct in light of the specific mandate in the
order,'!!

(ii) Private Appointment

The primary duty of the privately appointed receiver is to take possession of
the property and to account to the mortgagee, debenture holder or secured party
at whose instance it was appointed, As in a principal-agency relationship, the
receiver is entrusted as a fiduciary with enumerated powers and it is to account
to the holder for all sums received and paid out as well as all the information
about the receivership.''? The reeeiver is under no duty o preserve the debror’s
zoodwill or business unless and until the receiver takes possession.''”

With respect to the debtor and exccudon creditors, the receiver has no
fiduciary duty 1o them except that it may hecome a trustee for surplus moneys
realized over and above that which is owing 1o the security holder and, 10 that
cxrent, the réceiver has a dury to turn over such moneys. The receiver also hag a
duty 1o account to the debtor for whal it has taken into posscssion, sold and
applied to the secured debt. Thesc two exceptions do not flow from any corre-
sponding power granted to the receiver, but arise from the circumstances of the
receivership and the dispossessing of the debtor’s property.

The role of the privately appaointed receiver is clearly embedded in Canadian
case law. It has been defined in the leading English case of Re B. Johnson &
Company (Builders) Lid. "' as follows:

- whereas a recgiver and manager for debenture holders is a person appointed by the
Jebenture holders to whom the company has given powers of magagemenl pursuant @ the
contract of loan conslituted by the debenture, and, a3 a ¢ondilion of ohtaining the lean. 1o
enable him w preseeve and realize the assers comprised in the security for the henelit of the

O Re Bavhodd Finaseiol Coarp v, Clarkson Ca, 019913, 108 N.S.R, (2dy 195, 10 C.B.R. 13d) 159,
Ho DR (dthy 127 (C.A ). dismissing un appeal from (199099 NS R, (2dy 91, 270 A P.R.
1T 10 ) where the court concluded thal the receiver’'s power 1o manage exlended o wermina.
g the debror’s husiness expecially when at the ume of the decision. the business way nol
vperating a1 w profic and had no goodwill,

U1 Resad Bank v, Sondair Corp, (19917, 30 R 3y Latpp. 3-6. 7 C.B.R, Ay 1, RID.LR. ()
T61C.AL). See Chapler 6. ~2.407 Standard of Care on Count Approval ™.

112 Re Mogedi Soda Co. (1925). 94 L], Ch. 217.

113 A/8 Finance Lid. v. Debrors. [1998] 2 AV E.R. 929 (C.A.).

LT3 [1955) Ch, 634 w pp- 6O1-662 [1955]1 2 AN EB.R. 775(C.AL).
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passed, they may be penalized in costs.” Once the receiver’s final accounts are
passed, the security holder may proceed to oblain an order discharging lhe
receiver.

4. REMUNERATION OF RECEIVER AND MANAGER

(a) Court Appointment

As the court-appointed receiver is neither agent of the deblor nor of the
security holder, the receiver must look to the assets under its control for its
remuncration. The term remuncration includes fees or salary together with the
costs, charges and expenses properly incurred in the administration.™ The coun
has no fund to indemnify the receiver’s remuneration bul the court can protect
the remuneration in the initial order by granting a lien over the assels insofar as
they extend to eXpenses properly incurred.” Usually a lien is granted where the
receivership is invoked by an unsecured creditor or by a government authority in
protecting the public. If a lien is pranted, the lien ranks the receiver as a secured
creditor under the Bankrupicy and Inselvency Acr if the debror is placed into
bankruptcy.* and in the proper case, the court may also provide that the receiver’s

77 Marylouw Drywall Lid. et al. v Grand Banks Holdings (On1) Lid.: Guar, Trust Co. af Can. v
Vicrorian Way Carp. (1983), 20 ACW.S. (2d) 469 (Oni. Master) and (1983), 47 C.B.R.(N.50
319 (Omt. 5.C.).

7% The term “cosis, charges and expenses” is broad enough to cover the receiver's lepal expenses
on 2 solicitor and own clignt basis; see Crown Life [nsurance Co. v, Grranisie Shopping Centres
Inc. (1987). 21 B.C.L.R. (2d) 38 {5.C.) where there was a dispute a3 10 the basis of the fees.
The initial order should provide far the receiver 10 Telain a soligitar. Some of the receiver's
disbursements may be recovered from the partiss 19 the action. For example. the Teggiver can
charge for photocopying numerous documents: Torenre Begrd af Education Staff Credit Unior
v. Skinner (19851, 2 CP.C. (2d) 247 (Ont. 5.C.),

20 See Bachm v. Goodatl 191111 Ch. 155 aip, 161 Credir forcrer franco-canadien v Edmeuiins
Arrpart Hotel Co. (1966), 55 W.W.R. 734 al pp. 745-746G (Alle, T.D0 ), allirmed 118601 AN
W W.R. 6230 (Alta. C.A )i Evans v. Clavkepe Propertics Lrd., | 1987] 2 AN ER. 44 affirmed
[1958] 1 ALIER. 444 (C.A); Mailarv. Mellar cral., 199214 All F.E. 10 (Ch. Div.r As stated
in the rial decision of the Evans case, p. 44. VA receiver should not 1ake office pnless he o
satisfied that the assets of which he is appoimied a receiver will he adequate tw meet hi-
remuneration, or that he has an gnfarceable indemnity by a party 10 1the lirigation capable ol
meeting his remuneration.”

See also Virani v Virani {1995), 15 B.C.L.R. (3d) 3%, 36 C.B.R. 13d) 265 (5.C). While the
courl doss not have the fund Lo pay the receiver. the courl can snsufe payment oul ol the
available assels. Under section 233 of the B.C. Caompany Act. the coull had the right 10 impose
costs of an inspector and credie a charge on the assels of an affiliale company even thnugh that
affiliate is oul of the jurisdiclion,

In a partnership receivership where ane pariner was appointed by Lhe courl ax receiver. that
receiver can subsequently apply for wapges gven thaugh he agreed 10 acl withenl salary at the
oulser: Harris v Sleep, [189712 Ch. 80 (C.A ).

80 Birch (in teust) v. Lacasse Enterprises Inc. (1991), 2 O.R. (3d1 465, 4 CB.R. (M) 286 (Gen
Div.y. 1o this case. there does nol appear 1o be any secured crvdnor who initiated the coutl
appointment.
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REFORTS, REMUNERATION AND DISCHARGE 465

remuneration extend to trust assets.” In a receivership invoked under the proposal
provisions of the Bankruptcy and Inselvency Act, or in protection of a secured
creditor under a section 244 potice, the court has the power 10 make the fees and
disbursements of the interim recejver a charge ranking ahead of all secured
creditors in respect of the assets of the debtor.”* As a matter of practice. the
receiver attempts to obtain an indemnity from the security holder who seeks the
appointment, with such indemnity covering the receiver for the lawful perform-
ance of its duties.*

As an alternative to a lien, the receiver could obrain a guarantee from a third
party, an indemnity from the security holder initiating the appointment, or request
a provision in the order directing one or more parties to be responsible ™ The
receiver cannot look 1o any other party, including the parly at whose instance the
receivership order was made, for the remuneration if the asgsets are insufficient
to indemnify."™ Even if the order appointing the receiver is set aside, the receiver
may still be able to recoup fees and expenses from the assers, including trust

81 Onigrio Securities Commigsion v, Consoriium Construction Inc, (1992 9 OR. (341 383, 14
C.BR.(3d) 6, 11 C.P.C. (3d) 352 (C.A.), dismissing an appeal [rom (1991). 9 CH.R_(3d) 274
(Ont. Gen. Div.) where under subsections 17¢2} and {4 of the Securiries Acr, R.S ©O. 1990, ¢
5.5.1the Q.5.C. invoked a recejvership o pratgct inveslors That secuon provided that a receiver
may lake conlrol over trust assets. However, Gallipan LA, restricied this principle to the facts
of the case and did not want 1o extend the claim against Lrust assels in other cases without
revicw. See also the Marrix caze below, note 36.

And sec Re Eron Mortgage Corp, (1998). 2 C.B.R. (41h) 183 (B.C. 5.C.) where the court
concluded thai it had jurisdiction, alihough it was premature ar this stige. 10 ¢reate a charge
against the trust assets for the remuneration and expenses of a commillee of invesiors if the
work done is beneficial 1o the trust property or is necessary for the masagement and preservi-
ton of the trust assets. In the proper case, where there are many creditors and sufficient assets
Lo carry the cosls, it makes sense to fund a commidee of ereditors who ¢an assist the recerver
and the court in the administration of the estate. The commitlee provides a useful check on the
recejver and alleviates the role of the court in second-puessing the administration.

B2 Subsection 47.2{1). For further ireatment, sec Chapter 13, “5. Appointment of Interim Receiver
Pursuant w the BEankruptey and Insolvency Act”,

83 Bank of Montreal v. Lundrigans Lid. (1992), 100 Nfid. & P.ELR. 36, 12 C.B.R. (3d) 170. 92
D.I.R. (dth) 554, 318 A P.R. 36 (Nfld. T.D.) where the bank applied to the coun for an order
appainting 3 receiver and manager and {or directions as to the extent of the indemnity covering
an environmenltal loss.

In a gituation where the count appointed 2 monitor under CCAA proceedings and an snlzrim
recaiver. there ¢an be conflict a5 to priority for fees and expenses 1 there are insufficient assets
o pay both. See Ke Philip's Marufacruring Lid. (1993), 19 C.B.R. (3d) 57 (R.C S C) where
the bank paid the receiver and became subrogated 10 05 claim against the monilor,

84 Howell v. Dewson (1884), 13 Q.B.I}, 67 (D.CH

85 Braid Bidrs. Supply & Fuel Ltd, et al. v. Genevieve Morigage Corp. (1972), 17 C.B.R (N.5.i
305. 29 D.L.R. (3d) 373 (Man. C.A.). applied in Qbsrman v, Manrohuph Horets Lid :
Mannahugh Hotels Ltd_ v. Oberman; Assinibaine Credit Union Lid. v. Mannahueh Harels Led.
(1980), 4 Man. B. (2d) 312, 34 C B R. (M.5} 18], [1980] 5 W.W.R, 487 (Q.B.): considered in
Crown Life Ins. Co. v. Granisle Shopping Centres Inc.. above. note 78.
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assets. if the receiver acted in good faith and pursuant 1o the order.™ Usually. the
court permits the receiver 1o recover remuneraiion and costs. charges and ex.
penses out of the property under the receiver’'s administration, after the costs of
realization, ip priority to the security holder who initiated the appointment, if
there is a deficiency.*” The indemnity extends to all assets in the receivership and
not simply the assets which the receiver has taken into possession. Moreover, the
receiver is entitled to assert the rights to an indemnity over the assets even though
the receivership has been terminated and control of the assets has returned o the
legal owner.™

The court generally protects the receiver's remuneration out of the assets
even though the receivership was improperly obtained, did not prove 1o be
beneficial or where the receiver was removed.®™ However, there may be circum-
stances where the indemnity does not apply. For example, the court may refuge
to indemnify the rcceiver or it may disallow exccssive claims arising from
improper or misguided conduct if the receiver cxceeds its authority or breaches
any of the duties in carrying out the powers eptrusted to the receiver.” The
receiver's fees will be reduced if the receiver involves itself in matters where it
has litlle or no cxpericnce, USes expensive persannel when less expensive per-
sonnel should be employed, spends too much Ume on repoIts. and fails to delegate
tasks to those who have experience.”’

86 Oniario (Registrar of Mortgage Erokers) v. Marrix Financial Corp. (1593), 106 D.L.R. (4h)
192, 67 0.A.C. 49 {C.A.). In absence of evidence, the coun awarded one-hall of the receiver’s
fees against the rrust beneficiaries an¢ 1he other half against the Regisirar, This seems o be 2
harsh conclusion #s the wusl beneficiaries should not be saddled with costs for a wrongful
sppoiniment. But see Ernsi & Young Inc. v. Ontario (1995). 35 O.R. (3d) 623, 44 CP.C. (3d)
204 (Gen. Div.) where on appeal the courl set aside a receivership in 2 mawimonial aclion
which was invoked by the tnal judge [Wunsche v. Wunsche (1994), 12 QO.R. (3d) 161, 114
DR, {dth) 314 (C.A.)) and made no order a5 to fees. The receiver then sued the government
for 1ts Tees, and the court at this hearing dismissed 2 motion 10 strike oul the claim on the basis
Lhat there was na cause of agtion against the Crown.

and see Chartrand v. De la Ronde {1997), 115 Man. B, (2d1 73, 44 C.B.R, (3d) 301, [1997])
I W W.R. 305 (C.A.) where the courl. after selting aside 1he receiverslup, imposed the cosls
of the receivership on the debtor even though the court appointed a receiver on 115 own injtialive
which was subsequently sel aside.

§7 Baren v, Wedgewoed Coal & fron Co. (18R4), 28 Ch. 1. 317; Re London Linired Brewerned,

Lid.: Smich v, Londan United Breweries Lrd., [1907] 2 Ch. 511: Re Glyacorrwg Calliery Co.:
Ry. Debenture & Gen. Trusr Co. v. The Campany, [1926] Ch. 851, where lhe receiver's
remuncration had prioniry over the plaintiff’s costs in the action,

88 Mellor v. Meilor. above. noe 79,

89 Metlor v. Mellpr, above. note 79. Sec also Ontario (Regisirar of Mortgage Brokers) v. Marrix

Financia! Corp. (1993), 67 0.A.C. 49, 106 D.L.R., (d1h) 132 (C.A.) where Lhe courl protected
{he receiver for its fees cven though the order appointing the receiver wag sel aside.

00 See, for instance, Re Poyrer Oily Lid. {No. 2). [1986] 1 Al E.R. 90 {Ch. D.), where the
liquidator (trustes in bankruptey in Canada) challenged the receiver's [ees on the basis that
they were gxcessive and unreasonable; Ke Philip s Manufacturing Lid. (1992}, 69 B.C.L.R.
(2d) 44, 12 C.B.R. (3dy 149, (1992] 5 W.W.R_ 549, 92 D L.R. (4th) 161 {C.A.). dismissing an
uppeal fram (1952). 68 B.C.L.R. (2dy162. 12 C.B.R, (3d) 133, [1992) SW. W R, 337, 91 D.L.R.
{41k 766 (5.C,) where the Teceiver way required 10 relurn advanges thal it made Lo itself.
Counsel Holdings Canada Lid. v. Chanel Club Lid. {Augus 13, 1993). Master Limon. Doc. Ma.
43435/89 (0. Masier).

9
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The standard of care of a coun-appointed receiver is to act in good faith and
to manage the debtor’s assets in a business-like manner pursuant to the terms of
the order, pursuant to common law, or pursuant to the legislation under which the
recerver 13 appointed. The order may sct out the receiver’'s powers as may
provisions in the Icgislation. If the legislation is silent, the common law prevails.
As held in Plisson v. Duncan® the common law standard of a court-appointed
receiver is well recognized;

Creditors of an estate, the munning business of which is placed by a court in the hands of a
receiver and manager, are cotitled 1o exact [rom him such reasonable care, supervision and
control 43 an ordinary man would give to the business were it his own.

The role of an interim receiver appointed under the Bankruptcy and Insol-
vency Act, for example, is different from a receiver appointed under the Courts
of Jusrice Act in a mortgage action. In the former situation, the receiver usually
takes possession of the assets but otherwise does not interfere with the carrying
on of the business. In a mortgage receivership, the receiver manages the property.
In other types of receiverships, the receiver may only supervise and concur in the
management, but not manage the assets. If the receiver does not comply with the
standard of care imposed on court-appointed receivers. or does not comply with
the powers set out in the legislation. then the receiver must be able to justify its
acts ar amissions, if challenged, in order to claim remuneration. It is not cnough
if the receiver shows that it acted bona fide and in the ordinary course of business.
Something more is required and such relevant factors as the nature and type ol
receivership are considered by the court ¥

For example. if the receiver borrows money in excess of an amount author-
ized by an order. the receiver may be deprived of the fees associated with the
loan.** However. the receiver may be able to justify this act if it can show that
such borrowings were incurred in good faith and were beneficial to the estate.

Another example where the court may deprive the receiver of remuneration
is the situation where the receiver does not obtain the court's permission to
institute or to defend legal proceedings. If the receiver’s actions capnot be
Justified after the event, by showing that the proceedings were necessary for the
benefit of the estate, the receiver will be denied the indcmnity for remuneration

-

91 (1903), 36 5 C R. 647, followed in Thompsen v. Northern Trust Co., [1924] 2 W . W_R. 237,

(1924) 1 D.L.R. 1135 a1 p, 1137,[1925]4 D.L.R. 184 (5ask. C.A.). Doncaster v, Smith (1985),

63 B.CILR 173,57 C.B.R. (N.5.9 143 (5.C.}. reversed in par (1987), IS B.C.L.R.(24d) 58, 65

CHR (N5 133 [TQ87] 5 W WER 14 40 DR rMh) 746 (C.A.). See Chapter 5, "3.(b)
Dutiex™ und Chaprer 6, “2.(f) S1andard of Care on Courl Approval.”

9 Detoitte & Tuuche Inc.. Re, (uh nom, Ursel Ivestments Lid.. fey(1992), 10 C.B.R. (3d) 61,
Usub pom. Deloitte & Touche Inc. v. Ursel Investments Lid. (Receiver af)) 97 Sask. R. 170,
[1992) 3 W W R, 106. 89 D.L.R. (4th) 246 (C.A ).

™ See Ry Edinburgh Mige. Lil ¢ al, and Voyageur Inn Lid,; Rothberg v. Fed. Bus, Dev. Bank
(1977, 24 C.H.R iN.5.) 187 (Man. Q.B.). affirmed (197B), {sub nom. Rothberg v. Fed. Bus.
Dev. Bunk) 28 CB.R.(N.5.) 73.[1978] 2 W.W.R. 744 (Man, C_A.). whers the receiver was
denied an indemnity for addinonal borrowings over an amount nitially authorized.
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even though the receiver acted bana fide.* Furthcrmore, Lhe courl may prevent
the recciver from recovering costs in any action taken against the receiver in the
receiver's personal capacity while administering the estate unless the receiver
acted properly and the actions benefited the estate. In other words, if the com-
plainant was justified in that the receiver ered or breached its authority, the
receiver will not be able to claim fees and costs by way of indemnity from the
cstate. ™

The order appointing the receiver usually contains a term providing for the
passing of accounts and assessment O laxation of remunecration from time to time
during the receivership, and prior to discharge. ‘While a judge retains jurisdiction
to do 0, it is in Ontario more convenicntly referred to a Master or the Registrar
in Bankruptcy who is generally familiar with the subject matter.¥

On the return of such motion, the receiver may request a CUfrent assessment
or taxation or simply be content to seek an order permitting the receiver 1o draw
fees on account, subjoet to taxation. The receiver need not obtain court approval
to pay expenses. In both cases, that 15, on a cwent taxation or one permitling
draws on account, it is customary for the receiver to prepare a short summary of
the actions for a particular period of time together with a statement of the time
spent. If there is further work contemplated in the administration, the Master or
Repistrar may permit the receiver to draw on the remunefation up to a certain
percentage of the time involved, subject however to 2 final accounting and
assessment. On such motions, the receiver should present cvidence that there are
sufficient proceeds available to pay the remuneration and that the receiver’s time
exceeds the amount being claimed as a draw. The court assesscs the recciver's
performance having regard to the nature of the receivership, the time spent and
hourly rates, the complexity of affairs and the results obtained to date. The
receiver's performance is covered in more detail below. Altematively, if the
initial order provides that the Teceiver may pay itself reasonable amounts from
time to time as advances on its remuneration, but subject to taxation, the receiver
may subsequently be required to return such amounts where the court is of the
opinion that the advances arc unreasonable.™

If the receiver's final motion for remuneration is contested, the court may
defer adjudication until such tme as the issues of liability and damages are
decided. Otherwise, the court may be permitting a form of garnishment before
judgment.*

95 See above for analogous law. Tf the receiver accepls an appeiniment while being in a ¢onflict
position, the receiver will have breached jts fiduciary duties Lo the court and therefore. it will
be deprived of its remuneration: Canadian Co-gperative Leasing Servicer v. Price Warerhouse
Lid (Mo, 2) (1992), 128 N.B.R. (2d) 1, 322 AP.R. 1 (Q.B.).

06 See Re Dunn; Brinklow v. Singletan, [1904] | Ch. 648, where the receiver was unable w justily
Lhe benefit to the estale. .

97 See above “3, Passing the Accounts of Receiver and Manager™.

9% Re Philip’s Manufacturing Ltd., above, nole 90

90 Fe Alla. Aspen Bd. Lid.; Bank of Monireal et al. v. Alta. Aspen Bd. et al. (198]). 40 C.B.R.
(N.5) 177 (Alla. Q.B.).
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If an interim receiver iz appointed by the court under section 47 (al the
requcst of a secured creditor) or section 47.1 (under a proposal) of the Bankruprey
and Insolvency Act, the court may make an order giving the receiver a charge for
its fees and dishursements ranking ahead of any or all secured creditors. Therc is
no such protection for an interim receiver appointed under section 46 after the
filing of a petition or on an appeal from a receiving order.'™ Section 47.2 of the
Act gives the court jurisdiction over fees and expenses. It provides:

(1) Where an appoiniment of an intérim receiver 15 made under section 47 or 47.1, the court
may make such order respecting the payment of fees and disburgsements of the interim receiver
as it considers proper, including an order giving the intenim receiver a charge, ranking ahead
af any or all secured creditars, over any of all of the asseis of the debtor in respect of his claim
lor [ees or dishursements, but the court shall not make such an order unless it is satisfied that
all secured creditors who would be matenally affected by the order were given reasonable
advance notification and an opporiunity 10 make representations o the court.

{2) In subsection (1), “disbursements” do oot include payments tnade in operanng a business
of Lhe debtor.

(3) With respect to interim receivers appointed ander section 46. 47 or 47,1,
({a) the form and content of their accounts.
(b} the procedure for the preparation and taxation of those accounts, and
(c) the procedure for the discharge of the interim receiver

shall be as prescribed,

The section gives the interim receiver protecrive costs upon being appointed.
However, before the court makes such an order. the secured ¢reditors are given
an opportunity t¢ make representations. In making an order under scction 47. the
court ought 1o deal with the interim receiver's fces and disbursements at the lims
of the appoiniment rather than wait for further developments in the proceed-
ings."" If the petition for a receiving order is dismissed, the interim receiver is
effectively discharged, in which case the petitioning creditor becomes liable for
the fees and disbursements of the interim receiver.'" If a receiving order is made.
the interim receiver’s fees and disbursements are payable out of the assets of the
estate in priority to tho=e of the trustee '™

100 Rurlingham Associares Inc. v. Melvar (1998). 62 Sask. R. 60. 3 CB.R. (th) 100. [19958] 7
W W R, 608 ((},B.) whare the court hald 1thar there was no authority under the Act giving the
interim receiver the right (o invoice its fees on an interim basis.

Re NT.W. Management Group Lid. (1994), 29 C.B.R. (3d) 139 {Ont, Gan. Div.). where the
cournt awarded the costs of the interim receiver apainst (he deblor’s assets in priorty o the
secured creditor. However, the court did a0t prant priority 10 the proposal wrustee for its fees
afler the debtor Tailed 1o file @ proposal. In praciice, once Lhe interim receiver is appointed,
there should be an immediale return of the motion 10 derermine the priority of the inferim
Teceiver's fees as once lime passes, the other secured credilors may hecome increasingly
prejudiced if they do not have the opportunity o object at Lhe outset.

102 Re 361246 Alberia Lid. (1990), 74 Ala. L.R. (2d) 55, 79 C.B.R. (N.5.) 200 (Q.B.).

103 Re Jenny Lind Candy Sheps Lid. (19413, 22 C.B.R. 56 (Om, 5.C.).

101
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(b) Private Appointment

Unlike a court appointment, there is no statutory requirement that a private
recelver pass accounts ©of tax its remuneration. In most cases, the security
instrument ¢contains a provision providing that the cosis of enforcing the security
are a charge against the assets that are payable by the debtor and recoverable our
of the proceeds of realization.

Where the instrument is silent as to the costs of receivership, the receiver
looks to the security holder, at whose instance the receiver was appointed, for
reimbursement, As a matter of contract, the debror may not be liable for the costs.
However, the debtor might be liable if the court implies a right of remuneration,
Or permits a guanium meruit claim based on restitution. If the instument provides
that the receiver is deemed to be the agent of the debtor, the receiver may be
entitled to look to the debtor’s assets for payment. The recciver’s entitlement o
fees is not based on the premise that the costs are part of the debt secured, but on
the premise that the receiver has liquidated a debt on behalf of the debtor pursuant
to an appointment that the debtor contracted for at the time the loan was granted.
If the debror has executed several forms of security whereunder one of them
contains a provision that the receiver’s fees are to be added to the debt, the court
will package a singie scheme of security so as to cntitle the security holder to
recover the receiver's fees '™

The receiver’'s remuneration in a private appeointment is generally negouated
with the holder irrespective of whether there is a deficiency after realization. The
receiver’s remuncration musl be reasonable in all the circumstances of the
particular case. The debtor and any guarantors may challenge the reasonableness
of that remuneration in an action for an accounting and assessment of fees.

Unlike a court receivership where the receiver must assess or tax its remu-
neration, there is, apart from special legislation, no direct judicial mechanism to
bring the reasonableness of the receiver’s remuneration, including the costs of
the solicitor, into guestion. A private receivership, such as that conducted under
a mortgage, is a form of self-help remedy without judicial control. Thus, the
dzbtor. subordinate secured creditors, execution ¢reditors and puarantors must
pursuc individuoal remedies. But a receivership governed by Personal Properny
Securiry Aer lepislation gives all interested persons a right to apply 1o the court
for a variety of relief, including the assessment of costs.

There are a number of avenues open to challenge the reasonableness of a
private receiver’s remuneration. Such avenucs depend upon the nature of the
receivership and the legislation that may govern it. If the receivership is governed
under Part X1 of the Barkruptcy and [nyofvency Act,'"" then any interested person
may apply to the court within six months afier the cnd of the receivership for an
order requiring the receiver to submit the statcment of accounts to the court for

104 Huorry D, Shields Ltd. v. Bark of Monrreal (1992), 7 Q.R. (3d) 57 at pp. 90 ., § B.L.E, (2d)
16% {Gan. Div.).
105 Subsection 248(2).
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review, including its fees and charges. If the receivership is governed under the
FPersonal Property Security Act,'® then any interested person may apply to the
court 10 approve the accounts and fix the remuncration of the receiver. If the
receivership is not govemned by any specific legislation which gives the debtor
and any creditor the right to apply to the court, the debtor, execution ereditors
and the debtor's trustee in bankrupicy may commence an action for an account-
ing. If the debtor is bankrupt, the trustee in bankruptcy may have the right to
challenge the receiver’s remuneration as a reviewable transaction pursuant to the
Bankruptcy and Insolvency Act.'"" If the solicitor’s bill of costs to the receiver js
unreasonable, the Solicitors Acr'™ gives the debtor the right to have the account
assessed.

A guarantor may defend a sccurity holder's action for recovery of the
deficiency pursuant to the terms of his or her guarantee on the basis that the
receiver’s remuneration is excessive,'™

(c¢) Quantum of Remuneration

There 1z no statutery guideline controlling the quanturm of fees in a receiv-
ership as there is with a licensed trustce under the Bankruprcy and Insolvency
Act.!'" Even with an interim receivership under the Bankruprcy und Insolvency
Acz, there are no guidelines to govern the manner in which the interim receiver s
services arc to be remunerated. As a result, the fees are 10 be asscssed or taxed
on the general principles of taxarion.''! Such principles in¢lude “the work donc
by the trustee [interim receiver); the responsibility imposed on the trustee [in-
terim receiver]: the time spent in doing the work: the reasonableness of the time
vxpended; the necessity of doing the work, and the results obtained™.''? 1p
assessing a receiver’s fces, the court is required to put a fair value on the
receiver’s efforts without regard to the realization and distribution to the credi-
tors, 113

There are two techniques employed in assessing the reasonableness of the
Teceiver’s remuneration. The first technique is that the quantum of remuncration
should be a percentage of the procceds of realization and the second is that the
emuneration should be assessed on a basis of guantum meruit according to the
ime, wouble and degree of responsibility involved. Often, both tcchniques are
¢mployed 1o arrive at a fair recompense.

-‘_'_‘_-__

106 Ontario PPSA, subsection 60(21(c).

107 Seclion 100.

108 R.5.0, 1990, c. 5.15 [ara. 1997, ¢, 12, seclion B1].

109 See Betyen er al. v, Fed. Bus. Dev. Bank (1983). 44 N.B.R. (2d) 248, 46 C.B.R. (N.5.) 244, | (6
A.PR. 248 (C.AL).

See subseetion 39(2). under which Lhe trusiee ¢an claim a minimum sum of seven and one-hall

PEFCent as remuneration out of 1he proceeds of realization after the claims of the securad

creditors have been satizfied,

Re Hoskinson (1975), 22 C.B.R. (N.5.) 127 (Ont. 5.C.),

Re West Taronta Steren Centre Lid, (1975), 19 C.B.R. (M.5.) 306 (On. 5,C.),

Gehelcan Rfﬂ“y Lid v. Wisemon (|937). 65 C.B.R. (N.5.) 108, 17 CP.C (2d) 97 at P- 102
{Oni. Asress. 0,

16

111
112
13
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The leading case in this areais Belyea eral. v. Federal Business Developmen;
Bank." Here, the bank sued the guarantors for a deficiency balance outstanding
under a guarantee for the debts of the primary debtor. The bank invoked a privare
appointment and subsequently sold the assets for $36,566. The receiver charged
a fee of 511,730 which was challenged by the guarantors as being unreasonable.
There was no evidence that the receivership was complex. In fact, the officers of
the debtor corporation assisted the receiver in disposing of the assets. The New
Brunswick Court of Appeal concluded that the receiver’s fee was unrcasonable
in view of the amount realized and reduced it 1o the sum of $6,000. In coming tg
this conclusion, Stratton J_A. stated initially:''*

There is no [ixed raie or settled scale for determining the amount of compensation to be paid
# recejver. He is usually allowed either a percentage upon his receipts or a lump sum based
upon the time, trouble and degree of respensibility involved. The governing principle appears
10 be thal the compensation allowed a receiver should be measured by 1he fair and reasonable
value of his services and while sufficient fees should be paid w induce compelent persons 16
serve as receivers, receiverships should be administered as economically as reasonably
possible. Thus, allowances for services performed must be just, but nevertheless moderate
rather than generous.' t

With respeet to the percentage of recciptls approach, the courl may look to
the rate afforded to a trustee in bankruptcy as a guideline. In a bankruptey, the
trustee's remuneration of seven and one-half percent of receipts after payment to
secured ¢reditors can be varied by the court depending upon the time involved
and the complexity of the estate. In practice, the trustee must establish why it is
entitlad to an increased fee and in doing so, the trustee employs the general
principles referred to above. In receiverships, the seven and one-half percent rule
appears to be high especially where rcceipts are easily generated. In older cuse
law, it has been held that if the receiver had not encountered exceptional
difficulties during the administration, the receiver was entitled to a commission
of five percent of the funds coming into its hands.'"”

However, cven five percent may be too great, having regard to the narure of
the receivership. In Ibar Developments Lrd. v. Mount Citadel Lid.: Mount Ciradel

114 See above, nute 109,

{15 See above, note 109,

116 Above, note 109, a1 p. 246 (C.B_R.). Followed in Bank af Montreal v. Nican Trading Co. (19%0).
43 B,C.L.R. (3d) 315, 78 C.B.R. {N.5.} 85 (C.A.), allowing an appeal in part fram {198E). 22
B.C.L.E. (2d) 316 (5.C.): for related procwedings see Bank of Manireal v. Nican Trading Co.
(198K), 68 C_B.R. (N.5.) 309 (B.C. C.A.); and Olympic Foods (Thunder Bay) v. 539618 Ont.
Inc. (1987), 65 C.B.R. (N.8.) 143, 22 C.F.C, (2d) 195 (Ont. Reg.), application 1o vary refused
(1987}, 65 C.B.R, (N.5.} 285, affirmed (1988), 68 C.B.R. {N.5.) 320n (Onu 5.C. K Ofympic
Faods {Thunder Bay) v, 5339618 Onr. Jnc. (1989), 40 C.P.C. (2d) 280 (On1. 5.C). secand
iaxation: Bolands Lid, v. 052897 N.B. Lid. (1994), 144 N.B.R. (2d) 9. 368 A.P.R. 2 (Q.B.).

117 Sec Campheil v. Aradr (1915), B Sask. L.R. 320, 2 W.W R. 37. 24 D.L.R, 692 (5.C.); dndust
Dev. Bank v. Garden Tractor & Equip. Co., [1951]1 O.W.N_47 (5.C.).
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Lid. v. Ibar Developments Lid.,""¥ the coun concluded that the receiver's claim
for remuneration on a five percent basis was too high. Instead, the court awarded
a sum based on quantum meruiz, having regard to the time, trouble and degree of
responsibility involved. In a mortgage receivership, the receipts may be more
easily generated than in a receivership of a manufacturing plant. The ease of
collection including the frequency and size of payments should affect the amount
of remuneration. In a mechanics” or construction lien recctvership, a recejvers
remuneration is fixed at seven and one-half per cent of the ETOSS recovery except
in extraordinary cases. '™

The difficulty in imposing a fixed percentage rate as the sole criterion for
remuneration is that it disregards other factors relating to the nature of the
receivership. For example, as in the fhar Developments case, the receiver's
TEMUNCIation on a percentage basis was found to be excessive. Moreover, a fixed
rate of commission does not reflect the time spent nor the difficulties encountered
by the receiver. The fixed rate rewards the receiver if the assets Zencrate a regular
income and the assets are sold quickly. However, the fixed rate does not consider,
for example, thart the debtor’s operation may generate small amonnts of money,
and that the fulfilling of the recejver’s responsibilities does not bear any relation-
ship to the income and does not reflect the time involved in creatin g anaccounting
and business record system in order to enhance a higher sale price.'?" Insofar as
the recejver's responsibilities are concerned, the fixed rare docs not take into
account the receiver's initial responsibilities upon being appointed. The recejver
is required 1o account and report more [requently if Part XI of the Bankruptey
and Insolvency Act applics. The receiver is required to marshall all the assets and
ientify the problems associated with the receivership. A fixed rate docs nar
tompensate the receiver for this general and prelimninary investigation nor doeg
it compensate the receiver for replying and responding 1o inquiries from creditors
and claimants, managing the assets until sale, and cotmpleting reports. The fixed
fate may be entirely inappropriate if these other factors are not taken inlo account,
As a result, the courts commonly cvaluate the receiver’s ramunecration on a
d rate in conjunction with a quantimn meruir basis.,'”! In considering the

—_——

118 (1978). 25 C.BE.R, {N.5.) I7 (Onr. 5.C.), since followed in Pear Marwick Lid. v. Farmgstars ¢!
al. (1983}, 30 Sask. R, 31, 51 C.B.R, (N.S.) 127, [1984) 1| W.W.E. 665 (Q.B.). where the
receiver way appointed by a morigages to mapage a large apariment building. in wm, the
Teceiver appainted an agem 1o collect the rents and w some extent rthere was duplication of
waork.
Lando & Partners Lid. v. Bank af Nove Seorie (1986), 17 C.L.E. 1B4 (Qm, 5.C.).
120 Genelosn Realry Lid. v. Wiseman, abeve, note |13: Alia. Treasury Branches v. Sluco Enetgy
Management Sysrems Lid. (1989). 68 Alta. LR, {2d) 180, 75 C.B.R. (N.S.) 308, [1989] &
WWR. &g {Master), where the court reduced the reeeiver's fees and disbursements i a
TeCeivership wiich wag nol vomplicated. where the prineipal of the debtor assisted throughout
"T the realization, where the amounl realized was nol significant and where the receiver had
§iven an estimare of fess before starting,
Except in the case of a2 morlgage receivership whers the indusiry usvally charges an o
Pereeniage bagis, there appears 16 be a swing in favour of the quanfurm menat approach:
Columbia Trust Co. v. Coopers & Lybrand Lid. (1986). 49 Alla. L.E. (2d) 93 (C.A.): Masrer
Desipn Jewellery Lid v, 288230 Afberta Ld. (Receiver &f) (1990), 104 A.R. 64. 78 C.B.R.
(N-5.) 141 (Masien),

fixe

I19

121
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factors to be applicd when using a quantum meruir basis. Straiton J.A.in Belyen
v. Federal Business Development Bank stated:'**

The considerations applicable in delerswining the reasonable remuneralion 1o be paid 1o 5
receiver should, in my opinion, include the nawre. extent and value of the assets handled, the
complications and difficulties encountcred, the degree of assistance provided by the company,
ilz officers or its employces, he lime spent, the receiver's knowledge, experience and skill, the
diligence and thoroughness displayed, the responsibilities assumed, the resulls of the receivery
efforts, and the cost of comparable services when performed in 3 prudent and economical manngr.

The court therefore reviews the following criteria in setting a fee for the
receivership:

(1) the nature, extent and value of the assets;

(2) the complications and difficulties encountered by the receiver;
(3) the degree of assistance provided by the debtor;

(4) the time spent by the receiver,

(5) the receiver's knowledge, experience and skill;

(6) the diligence and thoroughness displayed by the rcceiver;

(7) the responsibilities assumed;

(8) the results of the receiver’'s efforts; and

(%) the cost of comparable services,

While the above criteria set out most, if not all, of the considerations that
ought 1o be employed in determining a receiver's remunerarion, it is clear that
previous case law stressed only some of these criteria and not others. Creditors
often challenge the receiver's remuneration. They challenge the efficiency of
services alleging that the amouit claimed bears little resemblance to the amount
realized, that the staff in the receiver's office duplicated their efforts, that their
hourly ratcs were too high and that the fees included specific charges by clerical
and secrctarial staff.

With respect to time spent, the court should not necessarily penalize a
recciver wha cxpends considerable time in administering the estate, although
recovery may be small.'” When the receiver is appointed, the receiver frequenlly
finds thc debtor's business affairs unorganized and somewhat chaotic. The
receiver may have to spend considerable time organizing the affairs in order to

122 Abgve. note 105, a1 p. 247 (C.B.R.). Followed in Armald v, Rockwood (1989), 93 N.5.R, (2d)
|4, 242 A.P.R. 14, 75 C.B.R. (N.5.} 316 (headnate only) (T.D.): Bank af Moncreal v. Nican
Trading Co. sbove, note 116: Charrrand v. De la Rande (1997). 122 Man. R. (2d) 241, 46
C.B.R. (1d} 120, [1997] 8 W.W.R. 605 (Masicr), additional reasons relating to the costs of the
hearing (1997). 122 Man. R. (2d) 251, 48 C.B.R, (3d) 182. [1997] 9 W.W.R. 35 (Masler).

See Aolands Lid. v. 652897 N_B. Lid._ above, nole 116, where the courl reduced the receiver's
fees from $21.704 1o 57,000 on the basis that there was nothing unusual abou the receivership.

See Del Grande v. McCleary (1998), 2 C.B.R. (4th} 284 (Ont. Gen. Div.) where the court fized
the receiver's fzes virually in Tull. In this case, the cour also considered the fact that the receiver
100% the appointment in the midst of biuer litigation rther than ong acting in the arderly liquidation
of a business. and then carried on the business for the benefit of the shareholders and the franchisess.

See Counsel Holdings Canada Lid. v. Chanel Cluby Lid.. above, note 91, where the racgiver’s
fees were teduced on several grounds.

|23 Fed. Bus. Dev. Bank v. Belyea eral. (1982}, 38 H.B.R. (2d) 16240 C.B.R. (N.5.) 157 Q.R)
(trial de¢igion). This point was not specifically dealt with in the appeal.
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be in 2 position to admirfister the receivership properly. Such time may.not be
productive from a financial point of view, but may be required in order for the
receiver to fulfill its duty to account to the debtor and other interested persons
and may be necessary for the preservation and realization of the assets. On the
other hand, the receiver must not permit itself to become involved in every aspect
of the business where that will serve no useful purpose.

The receiver's efforts in maximizing the realization may not be successful
and the receiver may not produce the highest dollar, The receiver should not
necessarily be penalized where, with the benefit of hindsight, the actions did not
yield the greatest realization. Nor should the court penalize the receiver for taking
steps to preserve the property for sale, if the sale price tums out to be unproduc-
tive. In Walter E. Heller, Canada Ltd. v. Sea Queen of Canada Lid.,'** the trustee,
on an application by a receiver to pass accounts, crificized the method of
realization. There, the trustee contended that the court-appointed receiver should
not be compensated for part of the account as a result of not selling the debtor’s
business immediately. Although there was no finding of fraud, negligence ar
mismanagement, the court found that perhaps more money could have been
realized had the business assets been sold earlier or had the receiver not carried
on the business at all_ In reviewing the receiver’s remuneration, the court decided
that where the receiver carries on a business for a number of months, and in this
case it was six months, a percentage of the receipts and disbursements is not a
fair calculation. The court held that the “time spent times an hourly rate is
probably the faircst method. but even that cannot always be accurate™. The court
must look “at the number of hours in relation 10 what was done and the length of
tlime involved”. There should be some correlation of the costs to the benefits
derived from the receivership'™ although that may not be possible If the receiver
is required to spend considerable time in administering the estate. On a quanium
meruir approach, the court does not penalize the receiver in taking steps that are
unproductive, but are necessary for the preservation and sale of the assets, as
compared to the cosvbenefit approach.

Similarly. in Ontaric Development Corp. v. I.C. Suatac Construcrion Ltd, ">
It was demonstrated that, had the receiver completed certain construction con-
lracts, there might have been a small profit or at least the losses would have been
minimized. However, the court held rhat the receiver was justified in not risking
a greater loss,

While the time spent may not have any correlation to the resulis obtained,
The receiver may neveriheless be able o recover the hourly rates of its staff where
such staff are chartered accountants. In Prairie Palace Morel Lid. v. Carlson;

e

124 (1974, 19 CR.R. (N.5.) 252 (Ont. 5.CC.), reheard and affirmed (1976), 21 C.B.R. (M.5.) 272

{Ont. 5.C5.
I35 Canadran mperial Bank of Commerce v. Acchrane Consivuciion Co. (1982}, 36 CL.R. 144
(Ont, 5.C.), fellowing Re Hoskinson, above, note 111, where the court dealt wilh the cost/bene-

fit aspect of the services rendered by @ trustee in bankrupley. In Contingaial Bank of Canada
{Llayds Bunk Canada) v. Snow (1987). 77 N.S.R. (3d) 208, 191 A.F.R, 20E (T.D.}, the coun
was very crilical of Lthe sysiem in cases of gmall loans whare the receiver’'s expenses exceeded
the amoun of realization.

126 (1978). 26 C.B.R. (N.5.) 55 (Ont. 5.C.3.
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Exron Dodge-Chrysler Lid. v. Carlson et al.; Carison et al. v. Big Bud Tractor of
Canada Lid. ¥ the court rejected the argument that a receiver’s fees should pe
restricted 1o only five percent of the assets and allowed fees at “the poing rae®
that the receiver, as a chartered accountant, would charge all of its clients '
Although lhe Teceiver can charge the usual professional accounting rates,
the recéiver may not be able to pass on amounts for sceretarial and clerical staff
,-.as part of thﬁhprufessmn_gl_ gervices, Such non-professional charges are usually
- part o the’ rccewel";'s verhead and ought not to be included in the account of
professional services.' On the other hand, there is no principle of law that
requires receivers to adhere to the same billing format as lawyers. The two
professions are different in that accountants use more Support staff than lawyers,
Therefore, the receiver should be able to charpe for secretarial and support staff
separately.'* To reconcile both positions, the court must carefully scrutinize the
receiver's accounts for duplication of services and charges by the recejver and
staff. The court must satisfy itself that the services were reasonably necessary
having regard to the amounts involved for instances where the receiver retains |
agents, and shows such accounts as disbursements instead of part of the overhead.
In short, subject to duplication, the receiver should be able to charge for support
staff, '
If the receiver does not employ appropriate personnel to manage the debrar's
affairs where their cxpertise 1s necessary, or docs nol manage the business
properly, the court will reduce the receiver’s fees.!*

5. DISCHARGE OF RECEIVER AND MANAGER

(a) Grounds

Once the goals of the receivership have been achieved, the appointment of
the receiver should be terminated. In addition, the appointment of the receiver
may be terminated where there is a conflict of interest. A receiver ought not to
continuc the appointment if there is any apparent conflict of inlerast. For exam-
ple, a receiver who accepts an appointment as trustee in bankruptcy or as trustes
under a proposal pursuant to the Bankrupicy and Inselvency Aci, or vice versa.

127 {19E0), 35 C.B.R. (N.5.} 312 (Sask. Q.B.): Narthland Bank v. G.1.C. Indusiries L. (1986), 45
Alla. L.E. (2d) 70, 60 C_B.R. (M.5,) 217, [1984) 4 W, W R. 482 (Masler).

128 See also Peat Marwick [1d. v. Farmstart ¢r al., above, note |18, where the coun obviausly
vompared both 1echniques in determining the proper remuneration.

129 Pear Marwick Lid. v. Farmstan et al., above, note 118; Chartrand v. De la Ronde, above, nolé
(22, The propricty of such charges was questioned, but not resolved in Columbia Trust Co. v
Coopers & Lybrand Lid., above, nowe 121,

130 Pear Marwick Lid. v. Farmsiarr er al., above. note 118.

131 Northiand Bank v, G.I.C. Industries Lid.. above, note 127; Olympia Foads (Thunder Bay) Ltd

. 539618 Ont. Inc.. above. nete 116; Bank of Menrreal v. Nican Trading Ce. (1990)- 43
B C.LR. (3d) 315, 78 C.BR. (N.5.) £5 (C-A.) allowing an appeal in part from (1988). 2l
B.C.L.E. (2d) 316 (5.C.). For related procecdings. s¢¢ Bank of Monireal v. Nican Trading Co.
(1928), 68 C.B. R, (M.5) 309 (B.C. C.AL).
132 Hermanns v. ingle (1988), 68 C.B.R_(N.5.) 15 (Onl. Assess. O.),
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SALARY AND ALLOWANCES OF A RECEIVER 235

It seems that, if a receiver is directed to pay to a successful litigant
costs of proceedings to which the receiver is a party, such costs will be
payable in priority to his own claim for costs, charges, and expenses.3!
I, with leave of the court, a liquidator or the company brings, or
defends, proceedings for the benefit of the debenture holders, the costs
of such ];roceedings will have priority over the claims of the debenture
holders®: but where a proceeding is brought by the liquidator of a com-
patiy on 4n indemnity from the receiver, the liability to the liquidator for
costs paid by him will, in default of order to the contrary, have no prece-
dence over other liabilities of the receiver.

Where the court gives a receiver authority to advance money for the
benefit of the estate of which he is receiver, interest at 5 per cent. was
formerly allowed™ on the advance; but this is not a fixed rule, and a
lower rate may be fixed: he is given a charge on the assets for that sum
and interest. If a receiver advances money without such previous auth-
ority, he is entitled only to an indemnity out of the assers. >

A receiver has not such a vested right to the collection of money pay-
able in respect of the estate over which he is receiver as 1o be entitled to
prevent such money from being paid into court without passing through
his haﬂr;ds, where poundage may be saved by a direct payment iato
court.

Extraordinary expenses. A recciver may be granted allowances,
beyond his salary, for any extraordinary trouble or expense he may have
been put to in the performance of his duties,® or in bringing actions, or
in defending legal proceedings which have been brought against him,*’
even though defended without leave,® though leave should always be
obtained as soon as the action against the receiver is commenced, 3
Where, for example, an adverse application had been made against a
Ieceiver by a party to the cause, and had been refused with costs, the
applicant being wholly unable to pay those costs, it was held that the
receiver was entitled to be indemnified, and to have his costs as between
solicitor and client out of a fund in hand, although it belonged to incum-
brancers.*?

Again, where one of two partners in a business of agricultural
implement makers, being the defendant in an action for dissolution of
the partnership, had been appointed receiver and manager of the busi-
ness without salary, he was allowed in his accounts £2 a week, as wages,

! As is the case with a liquidator: Re Pacific Coast Syndicate [1913]2 Ch. 35

1= Sec Re Wrexham, Mold and Connah's Quay Co. [1900] 1 Ch. 261.

* Fxp. fzard (1883) 23 Ch.13. 75,

* Exp. Izard (1RB3) 23 Ch.D. 75,

¥ Huigh v, Grartan (1839) 1 Beav. 201,

* Poits v. Leighton (1808) 15 Ves. 273: Harris v. Sleep [1897] 2 Ch. HO.

¥ Bristowe v. Needharn (1847) 2 Ph, 190; Re W.C. Horne & Sons Lid. [1905] 1 Ch. 27].
Distingnish Re Dunn [1904] 1 Ch. 648, infra.

¥ Brivtowe v. Needham, supra: the defence succeeded,

* 4non. (1501) 6 Ves, 287.

“® Courand v. Manmer (1846) 9 Beav. 3. Distinguish Re Dunn [1904) 1 Ch. 648, p- 236,
infra.
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236 R ECEIVERS AFFOINTED BY THE COURT

for a period of 13 months during which he had worked as a common
workman in the business of which he was receiver. The Court of
Appeal, however, pointed out that, in not asking for the wages at the
time of his appointment, he had committed a technical irregularity, and
had run a preat risk of not geting any remuneration for his extraordi-
nary services.*! The costs of litigation undertaken, with the permission
of the court, to preserve the assets are part of the receiver’s costs of
administration, and ought to be included in his accounis.*

If any extraordinary expenses have been incurred by the receiver
without the approbation of the court,” allowances for them will not
generally be sanctioned, unless the estate has been benefited thereby. ™
Accordingly, where a receiver, without the leave of the court, defended
an action arsing out of a distress for rent made by him, and com-
promised it on the terms of the plaintiff abandoning it and each party
bearing his own costs, he was not allowed his costs.*S Nor was he
allowed his costs of proceedings improperly taken and abandoned,
although he acted bona fide and succeeded in subsequent proceedings.“’

A receiver, appointed and acting in proceedings for the administra-
tion of an estate, is not entitled to indemnity in respect of the costs of
defending a purely personal action agamst him, having no relation to the
estate, except so far as the acts complaimed of were done by him while
acting as an officer of the court: for no benefit to the estate can result
from his defending such an action.” Nor is he entitled to litigate for the
profit of his receivership; his only interest is in his remuneration.*®

The receiver of an estate is not entitled to be reimbursed the expenses
of journeys to and residence in a foreign country, for the purpose of pro-
secuting proceedings before the tribunals of that country for the recov-
ery of property belonging to the estate, unless he has the express
sanction and authority of the court for such journeys and residence*?;
though if such proceedings are successful, and it appears that the success
has been due to the presence of the receiver, the court may consider it
inequitabie for the parties to 1ake the benefit of the receiver’s exertions,
without defraying his expenses.® The fact that some of the parties inter-
ested in the estate may have given the recciver authority furnishes no
ground for the allowance by the court of his expenses out of the estate.”’

' Harris v. Sleep [1897] 2 Ch. 80 at pp. 84, B5.

42 Re W.C. Howne & Sons Ltd. [1906] 1 Ch. 271; these costs had been omitted from the
receiver's accounts, and the solicitor was granted a charging order.

4 Hapris v. Sleep, supra; Re Ormsby (1809) 1 Ba. & Be. 189 Ex p. [zard (1883) 23 Ch.D.
75. As to allowances 10 a receiver and manager in respect of liabilities incurred by him.
zee pp. 223 et seq ., anie,

a1 Qe awe v. Needham (1847) 2 Ph. 190; Malcolm v, O'Callaghan (1B37) 3 My. & C, 52
and see Viola v. Anglo-American Cold Storage Co. (1912] 2 Ch. 205 aL p. 311,

45 Swaby v. Dickon (1833) 5 Sim. 629,

4 Re Monrgomery (1628) 1 Moll. 419,

7 Re Dunn [1904] 1 Ch. 648, 655, 657.

“ Fyp. Cooper (1887) 6 Ch.D. 255.

a5 ptoleolm v, O Callaghan (1837) 3 My_ & C. 52,

% Malcolm v. O Callaghan (1837) 3 My. & C. 52 a1 p. 38,

1 Ibid. a1 p. 61.

i
1
i
i
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If the property involved is small, the court may appoint a receiver
without remuneration.*?

If a trustee,™ or party interested, asks leave to propose himself as
receiver, he will usually be tequired, if appointed, to act without
salary.®

Where a receiver in an action is served with a proceeding in it, which
makes no personal charge against him, he should not appear, and will
get no costs of appearance if he does.* In a case under the old practice,
in which a receiver had incurred costs which the parties had long neg-
lected to provide for, he was allowed to petition for the payment of
them. ™

If a receiver suffers any costs to acerue which ought to have been pre-
vented, he may have to pay them out of his own pocket.”’

The costs of drawing out 2 scheme of an estate over which a receiver
has been appointed, and of the holdings of the tenants, are chargeable,
if at all, as part of the receiver's costs, and not of the solicitor’s; but no
allowance will usually be made to the receiver for such an item where he
is paid by a percentage, though it may be necessary for the due perfor-
mance of his duties.™®

The receiver must obey the terms of orders made in the suit: thus
where a receiver was directed by the order appointing hirn to make a
specified payment to a party to the suit, and without leave he paid the
money to judgment creditors of that party, pursuant to a garnishee
order, the creditors were ordered, on motion in the suit by the party
aggrieved, to repay the money so paid to them, and a direction was also
given that, in default of such repayment, the amount should be
disallowed to the receiver on the passing of his account; and the
receiver, as well as the creditors, was held liable to pay the costs of the
motion.>®

In a case where the receiver’s default in bringing in his accounts on
the appointed days was known to the parties, and the accounts had been
passed and poundage allowed without objection, no loss having been
sustained by the receiver’s fault, and no balance being due from him,
the court would not afterwards listen to an application to strike out his
allowance of poundage and costs at the instance of the parties who had
the benefit of his services™; but the amount of the allowance made to a
receiver may be reconsidered, where, though an objection was orig-
inally made to it, the particular circumstances of the case and the nature

52 Mare v, Litlewood (1837) 2 My. & C_ 458,

53 Sykes v, Hastings (1805) 11 Ves. 363; Pitkingron v. Balker (18708) 24 W R_ 234, ante,
p. 103,

= dnte. p. 105,

3 Hermen v. Dunbar (1857) 33 Beav. 312, in General Share Co. v. Werlev Brick Co.
(1882} 20 Ch.D. 260, 267, an applicant who had improperly served the receiver was
ordered to pay his ¢osts of appearance, but the circumstances were peguliar.

™ reland v. Eade (1844) 7 Beav. 55: application would now be by summaons in the aclion.

% Cook v. Sharman (1844) B Ir. Eq.R._ 515,

*M Gee Re Carlin (1854) 18 Beav. 511.

™ De Winign v. Mayor, eic., of Brecon (1859) 28 Beav. 200.

0 Ward v. Swift (1848) 8 Hare 135.
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of the items were not taken into consideration.®! If a receiver is guilty of
a breach of duty, he does not nccessarily, as is the case with agents,®
forfeit his remuneration, but the court will usually deprive him of it if
any improper profit has been made by him.

Balances in hand. A receiver who submits his accounts and pays his
balances regularly, is not entiled on that ground to make interest for his
own benefit, out of money which comes into his hands, in his character
of receiver, during the imtervals between the times of passing his

accounts .63

Receiver of life interest. If it 1s necessary, pot from the conduct of the
parties, but owmg to the condition of the estate, 10 have a receiver
appointed over the life interest of a tenant for life of real estate, it is the
right of the remainderman to have the ordinary expenses incidental to
the appointment paid out of the life interast.®

&1 pgyv, Crafi (1840) 2 Beav. 488. See Re Carion Led, (1923) 39 T L.E. 194.

82 5ec Andrews v. Ramsay [1903] 2 K.B. 635; Rhodes V. Macalister (1923) 29 Com.Cas.
19.

87 Shaw v. Rhodes (1627 2 Russ. 539. See. wo, (Lord) Lonsdale v. Church (1788) 3

Bro.C.C.40.
& Shore v. Shore (1859) 4 Drew, 510
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2 648 CHANCERY DIVISION.

LYRNE L. In re DUNN.
1904 ERINELOW 2. SINGLETON.
Feb 10, 11. [e97 D. 1262]

Leceiver—Cocts— Indemuity—Charges of Pmondl Fraud—Tosts of drfmdmg
Aclion—DBenesit of Trunt Ftate

Though a recsiver while acting in the diecharge of hin duty is antitled

to be indemnified against all loss, including the costs of actiona brooght
againat him ag receiver, still the guiding principle laid down by Walters r."
Woodbridge, (1878) T Ch.D. 504, is that the defence to the action was fm:
the benefit of tha trust eatate.
‘Where an action had been brought againet a recajver and a.d.mi.nmtmtnr
pendente lite charging him with pereopal frand end miscondoct whil
acting as adminlatrator and receiver, but otherwise having no relation ia
the estate except po far that the acts eomplajned of were acts done by hj
. while acting a8 an officer of the Court :—
: Held, that the receiver was not entitled to be indepmified againat thq. «v;
3 costa incurred in suecensfully defending this action.
' Courand v. Haonmer, (1846) 9 Beav. 3, and Bristows v. Nerdham, (1817)
1 2 Ph. 190, distinguished.

Ox the further consideration of thie action for the adminis,, -3
tration of the estate of the late Alezander Donglas Dunn, the .
defendant Singleton, who had been administrator pendents lita | e
and also the receiver in the action, claimed to be mdemmﬁed
againat certain costs incmrred by him in defending an action 7
brought against him as receiver under the following mrcum- %
stances, _

In April, 1897, A. D. Dunn died, having gppointed a Mru.
Addison and & solicitor named Hinks executrix and executor .
of his will. Litigation then ensued in the Probate Division
respecting his will, and in May, 1897, an order wss made
appointing Singleton administrator pendente lite. In July
following, this action was commenced by a creditor, in which
the ueual order for administration of Dunn's estate was made. 4
In April, 1898, probate was granted to the executors named in * !
the will, and, in May following, the present action was stayed *
as against Singleton, he being no longer the representative of
the estate, and he was appointed receiver in the action and
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wanager of Dunn's estate, In July, 1899, an order was made
in an actiop of Day v. Singlefon {1897 D. 2298] directing
damages to be paid out of Dunn's estate fo the plaintiff Day. (1)
In July, 1902, Singleton was discharged from being receiver,
his accounts wers passed, and hie remuneration and cosis wera
paid.

In December, 1902, an action of Addison v. Singleton 11902
A. 1838] was commenced by Mrs. Addison, as personal repre-
sentative of Dunn and a beneficiary under his will, against
Singleton and the representatives of Hinks, the other executor,
who was dead, charging Singleton with having frandulently
conspired with Hinke to bring about unnecessary litigation, and
charging Singleton with gross personal frand and negligence
in the management of Dunn’s estate, both as administrator
pendente lite and as receiver, and claiming 60007, damages.

In February, 1903, a summons was taken out in this action
on behalf of Singleton, asking that he might be at liberty to
defend the action of Addison v. Singleton, npon which no order
was made except that the plaintiff in this action was to give
notice to Singleton of the further consideration coming on, and
he was to be at liberfy to appear at his own rdsak.

The action of Addison v. Singleton was eventually dismissed
with eosts without being heard, as the plaintiff did not support
her action when 1t came on in due course for tmal. These
costs had not been paid, and were not likely to be paid, owing
to Mrs. Addison's want of mesns, and Singleton now claimed
te be indemnified in respect of these costs out of Dunn's estate,
which was insolvent.

W. . Canz, for the plaintiff.

Rowden, K.C., and Slokes, for Singleton. A receiver as an
officer of the Court is entitled to full indemnity from the trost
estate against the consequences of all acts done by him in the
discharge of his duty. The fact that he has passed his final
account and been discharged makes no difference to a receiver's
right to be indemnified : Leoy v. Davis. (2) Singleton was
attacked for acts alleged to have been done by him as receiver

(1) See [1899] 2 Ch. 320. (2) [1900] W. N. 174.
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CHANCERY DIVISION. [1004] 3

and administrator pendenta lLite, and the Court will protect its
officer and allow him the costs he cannot recover from the
plaintiff attacking him: Courand v, Hanmer (1) ; this right of
indemnity i8 a first charge on the fund in court: Morison v.

Morison (2), in priority to the creditors in this sction. The 4%

fact that Singleton had not first obtained ihe ganction of the
Clonrt does not disentitle him to his costs, since the defence
proved successful : Bridtowe v. Needham. (3) A receiver i& in
a similar position to that of & trustee; the Court is very strict
in dealing with trustees, but it is the dnty of the Court to see
that they are indemnified against all expenses which they have
honestly inecurred in the due administrution of the trusi:
Walters v. Woodbridge. (4) The receiver must be indemnified
out of the fund in court before anything can be distributed,
either for the plaintiff’s costs or for dividends : Batien v. Wedg-
wood Coal and Iron Co. (5); Strapp v. Bull, Sons 4 Co. (6)
Singleton is therefore entitled to be paid his costs a.lr%ady
incurred in defending the action, and also to have something
get agide to indemnify him sgainst the coste of an appeal or
any other proceedings to set aside the judgment. [Kerr on
TReceivers, 4th ed. pp. 211 to 213, was also referred to.] '
Levett, K.C., and W. 4, Peck, for Dunn's executors.
Singleton i not entitled to any payment in respect of, or
indemnity against, the costs of the action of Addison v, Single-

R N e A

T A M T 2

T S T R

ion. A receiver ie mot entitled to be indemnified agsinst the ~

costs of any action that is brought againet him ; he is entitled
to be repaid any costs or expenses incurred in defending the
trust estate, or in carrying out the directions of the Court, or
in the honest discharge of his duties as receiver. The guiding
prineiple in all these cases, &8 can be gathered from Waliers .
Woodbridge (4), is that the defence haz been for the benefit of
{he trust estate. In the present case no benefit could result
to the trust estate from the defence of the action: the damages
claimed, bad they been recovered, would have gone to incresse
Dunn's estate. The action was not brought against Singleton

(1) 9 Beav. 5. (4) 7 Ch. D. 504, 510.

(2 (1855) 7 D. M. & G. 214 (5) (1884) 28 Ch. . 317.
(3) 2 Ph. 190 0y [1895] 2 (h. 1.
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a5 receiver, but for personal misconduct iz the management of BYRXEJ.

‘1:: ihis estate, and was started on the footing that he had been 194
of guilty of fraud as administrator pendente lite a year before ﬁ:ﬂﬂ,
v. he was appointed receiver. D'Oechsner v, Scott (1} shews that In . I
he 1 receiver has no charge upon the capital for his costs. These Bmfmw !
he costs were mot “ an outlay in strict line of his duty ™ towards SMOLETON. 3
ce his cestuis que trust: Hosegood v. Pedler (2), which, except A
in that it was the case of an ezecutor, is very like the present 3
ot case. 3
ee [Brexe J. Walters v. Woodbridge (3) does not appear io -
ve have been cited in that case.]
;- Singleton i¢ not entitled to defend his character al ihe i
23 expense of the frust estate unless the defence is also for the
a, benefit of the trust estate.
7- E. Wheeler, for a creditor having liberty to attend, supported
6) this argument.
iy Rowden, K.C.,inteply. In Hosegood v, Pedler (2) the executor
g had distributed the asseis, mlzél the action was no longer one it
ar was his dnty to defend. A cestui gue trust is bound to save
n hiz trustee harmless ms to all damages relating to the trnst:
Palsh v. Hyham (4), and per Liord Lindley in Hardoon v.
- Belilios (5); and & receiver is in the eame position. This
- right to indemnity against all costs and expenses properly
o incurred in the execntion of the trust is a first charge on all the
;e trust property : Stott v, Milne. (6) If Singleton had not been
d receiver, this action could not have been brought against him. ﬁ
e Walters v. Woodbridge (3) does not lay 1t down as an invarable
- rnle that the only test is the benefit of the trust estate.
g Cur, adv. vult.
f - Feb. 11. PBerwe J., after referring io the nature of the
£ T T question raised, which he characterized as one of some impori.-
5 - ance, and stating the circumstances under which 1} was raised,
o ‘ and observing with reference to the dismissal of the action of
T How _Lddison v. Singletor with coets that it would be wrong under
2] (1) (185T) 24 Beav. 239, (4) (17¢8) * P. Wms. 453.
- (2) (1896) 66 L. J. (Q.B.) 15, (5) [1901] A. C. 115, 124.
i (2} 7 Ch. . 504, (6) (1894) 25 Ch. D. 710, 715.
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i 1804 there made had any foundation in fact, and that it was only
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Mr. Singleton says that under the

[2904]

had been dismissed with costs, AN

well-known rule that z 8

&Igﬂﬂ -

- receiver, or anr officer of the Conurt such as ap administrator P

of the Court, and trustees are entitled. It has been treated
throughout, and T thinlk reasonably eo, on the footing that the

natore of the inderunity given in the cage of

trustees I8 similar

to thai given by the Court to its officers and recejvers, A

general statement of the ryle
After gpeaking, on P- 211 of

being entitled out of the fund to *his

expenses properly incurred ig

is given in Kerr op Receivers,
the last edition, of g TECEIver
costs, charges, and
the discharge of his ordinary

duties, or in extraordinary services which bave been sanctioned

by the Court,” the author goes

on in a subsequent bassage, at

P- 213, to say: *“A recelver may be enfitled to allowances
beyond his salary for BNy extraordinary tronble On €xpense he

been brought against him. Where, for example, an edverse
application had been made 3galnet a receiver by g party to
the cause, which was refused with costd, the applicant being
wholly unable to pay thase cosls, it was held that the Ieceiver

wae entitled to ba indemnnified,
solicitor and clent out of the fon

and have hig costg as between

to incumbrancers. So also where & receiver defended an action
at law, and the defence was completely successful, the extra

expenses were allowed, although

the leave of the Court,” Then other ingtances are

the receiver had acted withont
referred
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10. 1 think of all the authorities that have been referred BYRNEJ.
{0, the one most useful for trying to get st the pronciple o 1904
be applied is Walters v. Woodbridge, (1) The report in the Dons.
court below is in 20 W. R. 520. In that case there had In re.
peen an action by trustees and executors to obtain the ganction Breomow
of the Coutt to & certain agreement for the sale of the testator’s BINALETON.
chare in & brewery business. That agreement was spproved.
wn December, 1868, the suit of Woodbridge v. Teesdale was
instituted by the next friend of certain infant grandchildren of
the testator against the trustess and executors of hie will. The
pill contained various charges of groes misconduct on the part _ -
of Teesdale, with Tespect to the sale of the testator’s share in
the brewetry business, and it prayed that it might be declared
that the decree in Woodbridge v. Woodbridge was obtained
by frand, alleging that sufficient information had not been
brought before the Couri as to the value of the chare sold.
Teesdale applied in chambers in the above suit of Walters v.
Woodbridge (which was institnted in 1863 for the purpose
of administering the testator’s estate) for leave to defend
Woodbridge v. Teesdale.” That was ordered fo stand over,
and leave was never given. So that there is a remarkable
similarity so far between what took place in that action and in
this with regard to sn application baving been made in due
{ime, but not being granted. Then Lord Romilly said: “ A
trustee may be allowed to institute or defend a suit at the cost
of the esiate, where the enit has reference to the estate. Where,
for instance, a claim is made apon the estate, the Court allows
the trustee his cost of resisting such claim, though his personal
condnet is not called in guestion ; but the Court will not allow
o trustee his costs of defending = suit solely for the purpose of
repelling charges of persomsal misconduct. 1 regret that the
Conrt cannot assist the trustee in cases where the plaintiff or
the next friend is a man of straw, and T wish that there was
some rule of the Court by which plaintiffs and next friends
snder circumstances like these might be required to give
secnrity for costs.” He held he had no power to grant the
application and refused it. Then that came on to be heard

(1) 7 Ch. D. 504,
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before the Court of Appeal, and there some very valuable obs

vations were made by 8ir George Jessel as to the principle. B
speaks of the circnmstances, and then he says (1) : * Then, gl
regarde the merits, the enit of Woodbridge v. Tecsdale was 1
enbgtance & step towards impeaching & compromise which :
been decided to be a compromise beneficial to the estate. I}
was in form a suit to impeach the decree sanctioning that coraJf)
promise—a decree without which that compromise could no
have been carried ont, since it wus requisite to bind person
under disability. A decree, therefore, setting aside the dec
in Woodbridge v. Woodbridge would have gone a long wa;
towards doing away with the compromise. It is trne that the
bill in Woodbridge v. Teesdale proceeds on the ground of!
personal frand imputed to one of the tmatees in obtaining the
decree; but whatever the ground was on which the decree wasg?
impeached, the suit waa defended by the trustee, not on hig:
own behalf, but simply as trustee. Tt seems to me, therefore 3
to come within the principle that where an ection is brough
against 3 trustee in respect of the trust estate, whether it be an
action of ejectment, trespass, or of any other deseriplion, and
is defended by the trustee, not for hie own benefit, but for the |
benefit of the trust estate, he is entitled to indemnity. Hers
the defence by the trusiee was for the benefit of the trust
estate; it iv frue that at the same time he defended his own
character, but that was merely an incident. If he had died,
and hie co-frustees had defended the action, they must at the ..
same time have defended him. The defence of hiz character,
therefore, does not make the defence less a defence on bebalf
of the trust estate, and there is no resson why he should be
left to bear his own costs.”” Then follows this paseage, that
was very much relied on by conneel for Mr. Singleton : “Mhe
principle that a trustee shall not make any profit from his office
is rigidly enforced by the Court, and the principle that while
he acts in the due discharge of his duty he is to be indemnified
against all loss ought to be enforced with equal strictness.”
Jamee L.J. wae of the same opinion, and he said (2) : ** The Conrt
1= very strict in dealing with trustees, and it is the duty of the

(13 ¥ Ch. D. 509. - (2) 7 Ch. D. 510,
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Court, as far aa it can, to see that they are indemnified against BYRNEJ.
gll expenses which they have honestly jucmrred in the due 1904
sdministration of the frust. Lord Romilly says that the trustee D";;
pere defended himself against & false charge, and was in thesame In re.
Position ac any other person who so defended himself ; but it FILOW
was & charge against the trustee in respect of acts done by him
in the due administration of the trusts, and his defence was
peneficial to the trust estate, for it has been decided that the
compromise was an advanisgeous one. In such a case it is
jmpossible to split the defence, and gay that because the trmatee
4t the same time defended his own character be is only o have
part of the costs.” Thesiger L.J. agreed with the other
learned jndges. Now I gather from what was staied by the
Court of Appeal in this case that the principle they acted apon
was, that @ trustee or receiver is not entitled to be indemnified
against every action that may be brought charging frand
against him personally, but only in cases where it is part of his
Jefence as trustee or receiver in an action bronght in respect
of the estate that he is also defending the estate. I do mnot
understand the Court of Appeal there to have differed with
Lord Romilly, had Liord Romilly's view been the correct view
of the facts of the case, namely, that he onght to trest it as
though it were a separate action bronght against the trustee on
the ground of personal fraud or miscondnet.

Now when I come to consider what wae the pnature of the
action brought in the present case, I cannot avoid secing that
it was an action the defence of which could not have resulted
in any benefit to the trust estate. It is true that the charges
bronght againet Mr. Singleton were charges brought against
him for acis done while he was administrator pendente lite
and while he was receiver; but the charpes against him are
charges of gross personsl fraud, and however guecessful he
might have been, as he was, in the defence of the action,
that conld result, and has resulted, in no benefit to the estate.
Again I want to say that I am not Iaying down any general
rule that it must be shewn to be for the benefit of the estate,
although, as at present advised, I do not guite see how any
action, the result of which could not be for the benefit of the
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I have dealt 8t some length with Walters v. Woodb f
becanse it appears t0 me the most important cass
guestion ; but I will refer to a few others to shew that’
not overlooked them, The first is Courand v. Hanmer
that cate a clergyman created a nmmber of incumbrgn
his living. A bhill waa filed and a receiver was u
and then Hanmer presented s petition seeking to
receiver on account of verious alleged neglects and Qs
but the Master of the Rolla dismissed it with costsl
argument is not given at length, but it is stated’
Chandless was heard for an incumbrancer ; and the Ma
the Rolls gaid : “T have no donbt that the receivar migj
indempified, and have his costs as between solicitor and
out of the fund."” That was a proceeding In an ac
with reference to accounts brought in by the receive
appears to me it ie analogouﬂ to a case where oppomh
been made to & receiver by parties entitled to appear on%
ing hie accounts seeking to ‘disallow items in his ao
In those circumstances I think it wes natural that high
shonld be allowed out of the estate aa against the incumbradd
who took knowing that it would be subject to the propez
to be incurred in an incumbrancer's enit, and the recei
appointed as much for their benefit as for the benefit &
mortgagor. It appears to me, therefore, that that casé
anthority for dojng what is asked in the present case.
Another case referred to was DBristowe v. Needham.t
There the receiver did not obtain the sanction of the Co
He defended an action brought against him by a party to h
canse, ‘What the nature of the action was I do not know. ~§
appears to have been an action brought ageinat him st law
the defendant, and he successfully defended it. It was prg
ably an action that in the ordinary course wounld have af]
the estate, had the resulf been different. The Tord Chan
said though that circumstence (that is, that he made %hj
(1) 7 Ck. D. 504 (2) 9 Beav. 3.
: (@) 2 Fh, 190, 191.
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jefence without the sanction of the Court) would have deprived BYRNEJ.

the receiver of hie right to reimbursement if he had failed in
his defence, “yet, as he had succeeded without putting the
estate 1o the expense of an application to the Court, which he
might have made for his own security, there was no resson
by he should not stand in the sams position as to Indemnity,
gs if he had made that application.” The decision there only
;4 that, by not applying to the Court for leave, the receiver is
pot deprived of that indemnity which, if he had epplied for
Jeave and ohtained it, he would in a proper case have been
entitled to. o

The case of Hosegood v. Pedler (1) before Charles J. that
was cited T will not refer to at length, becamse there the
circumnstances were very different from those of the present
cagse ; but there are certain observations in it with regard fo
the fight to indemnity being = right of indemnily while the
office is continuing, and in respect of acte dome in the course
of that office, which, so far as they have any bearing on the
present case, are hostile to the claim on the pari of Mr.
Singleton.

I of course regret very much that Mr. Singleton should
suffer by reaeon of the impecuniogity of the person who has
brought an action of such a nature against him ; buf, withount
going into the illustrations that were put, it is perfectly obvious
that & line must be drawn somewhere, and that & receiver
cannot be entitled to indemnity in respect of the costs of an
action brought ageinst him, if it ie & purely personal action
against him and not having relation to the estate, except so far
as the acts complained of were acis done by him while acting
ac an officer of the Conrt. I think, therefore, that the present
application by the late receiver for costa incurred and for
indemnity agminst these costs out of this estate must be
refused.

Solicitors : Stanley J. Atenborough ; Pownall & Co. ; Craw-
ford & Chester; A. F. V. Wild ; Roberts & Wrightson.

(1) 66 L. J. (Q.B.) 18.
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