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|
IN THE SUI'REME (ZOURT OF NEWTFOUNDLAND AND LABRADOR

COURT OF APPEAL

|
|
IN THE MATTER OF the Clnurt |
Appointed Reccivership of Hickman |

Equipment (1985) Limited (“Hickman Equipment™)

|
AND IN THE MATTER OF the |
Bankruptcy and Insolvency Act |

AND IN THE MATTER OF the
Application of General Motors Accepiance
Corpuration of Canada Limited (“GMAC™) for
an Order approving paynicnt to GMAC by the Recciver
of the remaining amount owing fo CMAC Ly
Hickmap Equoipment

|
BETWEEN: JOAN DEERE LIMITED

AND JOHN DEERE CREDIT INC. AI'ELLANTS
|
AND: GENERAL MOTORS ACCEPTANCE

CORFPORATION OF CA;NADA LIMITED RESFONDENT
|

i
\
\
NOTICE OF APPEAL

TAKE NOTICE THAT the Appellants appeal Mmom the Decision of the Honourabile My, Justice

Tall dated the 4™ day of April, 2003 in procoedings in the Supreme Court, T'ral Division. in the
|

iaticn of the Dankrupley and [nsolvency Act, boacing number 2002 01T 0352, sourt sub-(1le

734, AND THAT (he grounds of the proposed néjpuul are:

1. 1Tie Tearned izl judge crecd in kow and inlinived factand Jaw in (inding that the term

|
“Vihioles™ as used in par. 1 ol the Security Agreement {1 easing), was intended by the
parlies W the Scourily Agreement {lLonsing) 1o mean (1) all of the inventory of § Heckmeur

Cigquipmenl consisting, ol construction cquipment (including but not limitesd o loaders,

ndnsndat el decrelcourt docwnents\appeil-giae rldoc
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|
excavators, and bulldezers); and (2) motor vehicles, earth moving and paving cquipment

and any related items of couipment or attachmnents or uccessions thcreto:
|
The learned rial judge erred in law and in} mixed facl ind law in failing o apply the
H H 3 H " H ‘ 5 : o ) H
ordimary meaning of *vehicles™ w interpret the lerm “Vehicles" in the Hocurity
|
Agreement (Feasing); |

The leamed trial judge erred in law, in fact and in mixed fact and law in hiz failure to
conclude that, since certain units in the im?.rcntor}' of Hickman Equipment were in the
nature of vehicles (with reference i the ll;'din?lry meaning). inclnding articulaled dump
tuecks and Terex wrucks, a proper interpretation of the term “Vehicles” in the Securdly
Agreerment (Leasing) in sccordance with its ordinary mecaning, would provide and
promots a sensible commereial eesultl and ya:-xmuld be consistent with the commercial

interests of the parties:

The: learned trial judge crred in law and in mixed fact and law in finding that the Security
Apreement (Leaging) i3 aot [imited to creating a sceurity interest only in Vahigles that

were finapeed by (MALC;

The learned sl judge erred in law and in r?nxm fact and law in failing 1o decide whether
or nul the security interest created by the Sti:curity Agreement (Leasing) is limited 10 only
those Vehicles which the Respondent can identify as being beld exciusively for lease ur
leased to the public by Hickman Equipment a4 af ibe date of hankruptcy; and

|
Such further and nther grounds as 1he Appt.:i]lun[ may adduce and the Court of Appeal

may allow to he heard,

!
THE APPELLANTS TUEREFORE SEEK the tallowiag relicf or disposition:

7. that e finding ol the learncd trizl judye that the term “*Vehicles” ds used in par. 1 of the
Security Apreenent (Leasing), was lntended by the parties to the Securily Agrecment
|
(Leasing) tor mean (1) all ol ihe inventoyy of Lhickman Eeouipment wensigling ul’
|
construciion equipment (including but not limitecd to [ozders, excavators, and bulldoers);
pAdatatediibialn docratem docnmantsVappai-omeae v} o
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and (2) motor vehieles, carth moving and paving equipment and any related items of

equipment or attachments or soeessions therelo B SET ASIDE;

3. that the finding ol the learned tria) Judge ilial (he Seouniy Agreement (Leasing) is noi
limited to creating a security inlerest anly in Vehicles that were finaneed by GMAC BE
SLET ASIDE; and

8. that an order be made that the werm “Vehicles” when used in the Security Agrecment
{Lcasing) has the ordinary meaning of “vehicles™ which docs not include construction

equipmont of various lypes; and

10, that an order be made that the scourity interest ereated by the Security Aprecment
(Leasing) is limited w Velicles that were financed by GMAC; and

11, that an order bz made that the sceurly intercst created by the Sceunty Agreement
(Leasing) is lirnited io only those Vehicles which the Respondent can identify as heing
held exclusively for lease or leased to the public by Hickman Equipment as at the date of
bankrupicy.

DATEIY at the City of St John’s, in the Province of Newfloundland and Labrador, this /¥ day

e A

MTCHAEL F. HARRINGTON, (.-,
STEWART MCKELVLEY & TRLING SCALLS
Ralicitors [or the Appcllanes

whose address for service ix:

Suite 1100, Cabat Plage

10 New Gawer Sirect

PO, Bax 5078

St dohn™s, NL A LG 51
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SUPREME COURT OF NEWFOUNDLAND AND LADRADOR
Court af Appcal

Duckworth Street

I"O. Box 937

SL John's, NI, A1C 5SM3

Altn: Ropistry

SUPREME COURF OF NEWFOUNDLAND AND LABRADOR
Trial D¥ivision

Duckworth Sireet

PO, Bax 937

3L John's, NL A1C 5M3

Alin; Registry

TO: Mr. Thomas R. Kendell. §.C.
MCINNES COOPER
Solicilors for the Respondent
whose address for scrvice is:
10 Fort William Place
P.0O. Rox 5039
5t. Inhin’s, NI A1C 5K%

Mr. R. Barry Learmenth, Q.C.
Learmanth, Dunne & Clurke
Solicitors for Ingersoll Rand
whose address for service iy

8™ Floor, lortis Building

139 Waler Strect

PO, Box 700, S C

St Johu's, NI A1C 514

Mr. I. Vernon French, Q.cC,

French, Dunne & Associates

Solicitors fir Bombardier Capitnl Liasing Limited
and Clulepse Financial Services

whose address for service i

Elfzabheth ''owers

100 [izabeth Avenue, Suite 122

Soulh 3 ntrance

St John™s, NT. 4113 181
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Mr. Gregory M. Smith

Curtis, Dawe

Solicitory for ADBRN-AMRO,
Royal Hank of Cannda,
Cedarapids Ine. and
‘I'ramac Equipment Finance Limited

whose address for service js:

11" Flaor, Fortis Building

139 Water Strect

F.O. Box 337, 8in C

8t John's, NL. AI1C 5)9

Mr. Cregory W. Dickic
White, Ottcnheimer & Buker
Solicitars for CIT Financial
whoze address Tor service is:
Baine Juhnston Cenpre

10 Fort William Place

P.O. Box 5457

=t Johr'a, NI, AIC 5W4
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