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IN THE BUPREME COURT OF NEWFOLINDLAND AND LAERADOR

COURT OF APPEAL

IN THE MATTER OF the Recefvership of
Hickenan Equipment (1925) Limited

AND IN THE MATTER OF the Application by
General Motors Acceptance Corporation

of Canada, Limltad (“GMAG™) for payinent
to GMAC of the proceeds from the sale by
the Reciever of four Terex Trucks.

BETWEEN: -
GENERAL MOTORS ACCEPTANCE
CORPDRATION QOF CANADA, LIMITED
AND:
CIT FINANCIAL LT,
AND;
JOHN DEERE LIMITED and JOMN DEERE
CREDIT LIMITED
AND:
AND CANADIAN IMPERIAIL EANK OF CONMERCE
ABN-ANIRO BANK CANADA and AEN AMRD
LEASING
AND: }
ROYAL BANK OF CANADA
AND:; -
TRIMAC EQUIPMENT LTD.
AND:
HICKMAN LEASING LIMITEDR
AND;
GROUP HOLDINGS LIMITED
AND-

PRICEWATERHOUSIECOQPERS INC, as
Trustes in Bankruptcy and Receiver of
Hickman Equipment (1985)Limited

IN THE MATTER of an Applicatian
pursyant ta Rule 57,30 of the

Rules of the Supreme Courf, 1986

for a determination as to whethar
leave is required for the within Appeal

INTERLOCUTORY APPLICAT

(Inter Partes)

APPELLANT
FIRST RESPONDENT

SECOND RESPONDENT
THIRD RESPONDENT

FOQURTH RESPONDENT
FIFTH RESPONDENT
S[XTH RESPONDENT

SEVENTH RESPONDENT
EMGHT RESPQNDEN+

NINTH RESFONDENT

TO THE SUPREME COURT OF NEWFOLUNDLAND AND LABRADDR, COURT OF APFEAL OR

ONE OF THE JUDGES THEREQF '

This is the Applicaiion of the Appallant, General Motors Atcaptance Corporation of Canada,
Limited ("GMALC”) sesking an Order pursuant to Rule 57, deciaring that the Order being appealed
is not an interlocutery erder, and that the requirsment for filing a transaript of the proceeding being

appealed, be dispensed wilh. GMAC says: -
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By Order of the Bupreme Court of Newfoundland and Labra:{nr (“Couri”) granted on the 13*
day of March 2002 ard filed with the Court on the 14" day of March 2002 it was ordered

that Pricewaterhouse Coope's Inc, (PWCT) be appoinfed Recalver of Hickman Equipment
(the "Receivership Order”). r

By a Receiving Order (the *Fleceiving Order”) made on the 13" day of March 2002, Hickman
Equipment was adjudged bankrupt and PWG appointed as trustee of fhe estate of e
bankrupt in bankruptsy {he “Trusiee”).

Pursuant to an Order of the Court 14" day of May 2002 (the “May 140 Drder”) PWC
commenced and completed the liquidation of substantially al of the asseis of Hickman

Equipment by ayetion, including four Jarge Terex Trucks of which the appeliant, GMAC,
claimed to be the firat sacured creditor.

The gross proceeds received by PWC from the sale of these four tnicks was $760,000
"Procseds™)-

GMAC dlaimed that thera was $977,961.60 owing on theas four trucks, as of Mareh 11,
2002,

On November 21, 2002, GVAG initiated an interlccutory apfpli:atinn inter-partes claiming full
entilement to the pracseds based upon certin security, more particuiarly set out in its
spplication.

GMAC’s application was hzard by Mr. Justice Hall on January 23", and 24™, 2003,

By decision dated Febrisary 20, 2003, the Honourable Justice Hall denied GMAC's

application, and held that GMAC was nota secored creditor with nespect to the four Terex
Trucks (“Decision™).

On February 28, 2003, the Drder was filed with the Supreme Gourt Registry ("Order”).

On Margh 3, 2003, GMAC filed = Natice of Appeal in the within rnatter.
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11.  Leave io appeal was not sought by GMAD, as the Order was not Interlocutory in nabure.
That is, the Decision was whally dispositive of, and a final defermination on the issue of
GMAC’s security interest in the Terex Trucks.

12.  GMAG further states ihat the parties ta the within Appeal do not require a transcript of the
proceedings beitg appealed.

13.  GMAC repeats the foregoing, and requests an Order from this Henourable Gourt of Appeal
declaring: -

(=) that the Order is not imerlocutory in neture;

)  thatleave is not required for the Appeal in this matter; and
() thatthe requirement for filing transeripts dispansed with.

. re—
DATED at St. John's, Newfoundland, this 29 __ day of April, 2003.

e 7LD

Thomas Kendell, Q.C.

Melnnes Copper

Solicitors for the Appellant

Wheose Addre== for Service is!

P. 0. Box 5939

Afth Floor, Thae Baine Ichnston Centre
10 Fort William Place

st. John's, Newfnundland

AlC 5X4 .

TO:  Court of Appeal
Registry
Duckworth Si.
5t John's, ML

AND TO:

Gregory W. Dickie \
~ White Ottenheimer & Baker
10 Fort willlam Flace
=t John's, NL
Sollcttors for CIT Fmanc;ial I
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Maureen Ryan

Stewart McKelvey Stirling Sciles

Suita 1100, Cabot Place

100 New Gower 5t

Si John's, ML

Solicitors for Johnh Deere Lid, John Deere Credit Inc

Geofirey Spancer

Benson Myles

Suite 800, Aflantic Place -

215 Water St

St John's, NL :

Solicitors for Canadian Imperial Bank of Commerce

Brian Winsar

Curiis Dawe

Fortis Bld, 139 Water 3t

St. John's NL '

Solicitors for ABN-AMRO and Royal Bank of Canada and Trimac Equipment

Griffith Roberts

Cex Hansen O'Reilly Matheenn

Scotla Canire, 401-235 Wahar St _

St John's, NLAIC1BE

Salicitors for Mickman Leasing Limited and Grnup Hnldings Limitad

Anna Locke

Patterson Palmer

Beotls Centre, 235 Water Si.

P.O.Box 610, Sin. €,

St. Juhn's, NL A1C 15L3

Soliciturs for PricewaterhouseCoopers Inc. -
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IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

. COURT OF APPEAL
IN THE MATTER OF the Receivership of
Hickman Equiptent (1985) Limited

AND IN THE MATTER OF the Application by
General Motors Acceptance Corporation -
of Canada, Limited (“GMAC™ for pmyment
io GMAC of the proceeds fram the sitle by
the Reciover of four Terex Trucks. -

BETWEEN:
GENERAL MDTDORS ACCEPTANCE
CORFORATION OF CANADA, LIMITED
AND: .
CIT FINANGIAL LTD,
AND: o
JOHN DEERE LIMIT=D and JOHN DEERE
CREDIT LIMITED
AND: '
CANADIAN IMPERIZL BANK OF CONMERCE
AND:
ABN-ANRO BANK C-ANADA and ABN AMRQO
LEASING
AND: .
ROYAL BANK OF CANADA
AN !
TRIMAC EQUIPMENT LTD.
AND: _
HICKNAN LEASING LIMITED
AND: C
GROUP HOLDINGS LIMITED
AND: :

PRIGEWATERHOUSECOOPERS ING, as
Trustee n Bankruplcy and Receiver of
Hicknan Eguipment (1985)Limited

AFFIDAVIT

APPELLANT
FIRST RESPONDENT

SECDOND RESPONDENT

THIRD RESPONDENT

FOURTH RESPONDENT
FIFTH RESPONDENT
SIXTH RESPONDENT

SEVENTH RESPONDENT
EIGHT RESPONDENT

NINTH RESPONDENT

I, Thomas Kendell, @.C., Soliciior, of the City of St, John's in the Province of Newfoundland,

Canada, make ogth and say as follows:

1. That | am a partner with thl=- law firm of Mcinnes Caoper, solicitors for the

Appellant/Applicarnt in the ithin Applleation.
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2, That by letter dated March 4; 2003 o sach of the nine (9) Respondents, | suggested that

transcripts of the procseding being appealed would not be required for the within appeal,
and requested that should any of the respondents feel trenscripts ought io be provided, to
advize as such,

3 There have been no requests: by any of the Respondents for the Appellant {o provide the
Transeript, -

4, That the parties do not rec;fmne 3 transcript of the proceeding being appealed for the -
purposes of the within appeal.

5. That | have read the faregoing Application and say that the fiacts therein deposed are tue to
the best of my knowledge, information and belief,

SWORN TO befors me at the: Gity
of St. John's, in the Provines of
Newfoundland and Labradar,

this 2¢°day of April , 200%:

Tt g Sl Vel

Thomas Kendell a.c.
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[N THE SUPREME GOURT OF NEWFOLINDLAND

COURT OF APPEAL

IN THE MATTER OF the Recalvership of
Hickman Equipment (1985) Limited

AND IN THE MATTER OF the Application by
General Motors Acceptance Corporation

of Carmda, Limited ("GMAC™) far payinent
fo GMAC of the pioceeds from the sale by
the Reciever of four Terex Trugks.

BETWEEN:

AND:

GENERAL MOTORS ACCEPTANCE
CORPORATICN OF CANADA, LIMITED

CIT FINANCIAL LTD-

JOHN DEERE LIMITED and JOHN DEERE
CREDIT LIMITED

CANADIAN IMPERIAL EANK OF COMMERGE

ABN-AMRO BEANK CANADA and AEN AMRO
LEASING

ROYAL BANK OF CANADA
TRIMAC EQUIFMENT LTD.

" HICKMAN LEASING LIMITED

GROUP HOLDINGS LMITED

PRICEWATERHOUSE COOPERS INC, as
Trustee in Bankrupicyy and Receiver of
Hickrman Equipment (1985)Limited

NOTICE TO THE RESPONDENTS

Yau are hereby notified that the foregeing Applicafion will be made 0 the Judge at the Court of
Appeal siifing at St Johin's, Newfoundiand, on 27" day of May, 2003 st the hour of 10 ¢'clock in
the forerman or soon heresfer as the Applicstion can be keard,

TO:  ATTACHEDR DISTRIBUTION LIST
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AND LAEBRADOR

APPELLANT
FIRST RESFONDENT

SECOND RESPONDENT
THIRD RESPONDENT

FOURTH RESPONDENT
FIFTH RESPONDENT
SIXTH RESPONDENT

SEVENTH RESPONDENT
EIGHT RESPONDENT

NINTH RESPONDENT
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