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it THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
'~ COURT OF APPEAL

IN THE MATTER OF he Recsivership of
Hickman Ecgsinrient (1985) Limited

AND IN THE MATTER OF the Application by
General Mutors Asceptance Corporation

of Canada, Limaltec (“GMAC”) for payment
to GMAC of e proceeds from the sale by
the Regiever of Tour Terex Trucks. -

BETWEEN:
suNERAL MOTORS ACCEPTANCE
~"RPORATION OF CANADA, LIMITED

AND: .

_ . 1T FINANCIAL LTD,

AND: ‘
J¢34N DEERE LIMITED and JOHN DEERE
GREDIT LIMITED :

AND:

AN ANADIAN IMPERIAL BANK OF COMMERCE

D: :
’ ABN-AMRO BANK CANADA and ABN AMRO

I EASING

-AND: . .
VAL BANK OF CANADA

- AND:!

+RIMAC EQUIPMENT LTD.

AND: ‘ ‘
WICKMAN LEASING LIMITED

AND:
EROUP HOLDINGS LIMITED

AND: -

SRICEWATERHOUSECOOPERS INC, as

“rustee in Bankruptcy and Receiver of
Mielkman Equipment (1985)Limited

IN THE MATTER of an Application

. pursugnt fo Rulz 57.20(9)cf the Rules
of the Supremns Gourl, 1986 for an Order
extending the deemed abandonment date
for a period of 12 rmonths

INTERLOCUTORY APPLICATION

(Inter Partes)

APPELLANT
FIRST RE SPONDENT

SECOND RE SPONDENT
" THIRD RE SPONDENT

FOURTH RE SPONDENT

" FIFTH RE SPONDENT
SIXTH RE SPONDENT
SEVENTH RE SPONDENT
EIGHT RESPONDENT

NINTH RESPONDENT

TO THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR, COURT OF APPEAL OR

ONE OF THE JUDGES THEREOF

This is the Application of the Appellant, General Motars Acceptance Gorporation of Cariada, -
Limited ("GMAL™) pursuant to Rule 57.20(9), requesting an Order extending the date of deemed
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abandonment by 12 months, or such later date as the this Honourable Court deems apjyropriate.
GMAC says:

10.

On March 3, 2003, GMAC filed a Notice of Appeal in the within matier.

Leava o appeal was not sought by GMAC, as the Order was not inferiocutory in nature,
That Is, the Decision was wholly dispositive of, and a final determination on the'i ssue of
GMALYs security interest in the Terex Trucks.

On May 5, 2008, GMAC filed volume 1 of the Appeal Book with the Court of Apgeal
Regietiy, and provided a copy to the Respondent on May 6, 2003.

On May 23, 2003, GMAGC filed volume 2 of the Appeal Book with the Court of Arpeal
Regisiry, and provided the Respondents with the copy of same. Volume 2 of the Appeal

- Book contained the transeript of me'pmpeedings being appealed.

By Application heard before Madame Justice Qamemn on May 27, 2003, it was sonfirmed
that lezve to appeal was not required for the within appeal.

Pursuant to Rule 57.20 (4) the deemed abandonment date for the within appeal ought to be
May 27, 2004, being 12 months from the date upon which the iast step was taken.

GMAG and interested Respondents, Canadian Imperial Bank of Commerce ("Cl 30")' and
CIT Einancial Ltd (“CIT"), have been discussing settiement, and avaiuating their respective
posiiens in the within matter over the past 6 months.

GMAC wauld fike to continue exploring the possibility of setiiement with the interested
Respondents, and estimates that 12 months would be an appropriate period of lime to allow
the pariiss to come o an agreement, or make the decision to abandon the negciiations.

If this matter is not settled within 12 months, GMAC intends to actively pursue i is appeal.

If this matter is settled, GMAC will promptly file a Notice of Discontinuance with -he Court of
Appeat.
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11. GMAC repeats the foregoing, and requests an Order pursuant to Rules 57.20(9 from this
Honourable Court of Appeal as follows:

{a) exiending the date of deemed abandonment, May 27, 2004, by *2months to
" May 27, 2005; or |

(b) ‘extending the date of {he daemed abandonment {0 such a later date as may
be appropriate; ‘

DATED at St. John’s, Newfoundland, this 23 day of March, 2004.

Thomas Kendell Q.C.

Mcinnes Cooper

Solicitors for the Appellant

Whose Address for Service Is:

P. O. Box 5939

Fifth Floor, The Baine Johnston Centre
10 Fort William Place

st. John's, Newfoundland

AlC 5X4

TO:  Court of Appeal
Registry
Ducioworth St
St Jobhwr's, NL

AND TO:

Gregoryw Dickie -
White Otenheimer & Baker :

10 Fort \William Place

St Johr's, NL

aplictiors for CIT Financial Lid.

Maureen Ryan

Stawar: MoKelvey Stirling Snles
Suite: 1100, Cabot Place

108 New Sower St
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st. John's, ML -
Solicitors for John Deete Lid./John Deere Credit Inc

Geoffrey Spencer

Benson Myles

suite 000, Atlantic Place

215 Water SL

at. Jobr's, NL '

Soliciiors for Canadian Imperial Bank of Commeice

Greg Smih

Curtis Dawe -
Fortig Bld, 139 Water St.
st, Johm's NL

7-306 P.00G/U6%

Solicttors for ABN-AMRO and Royal Bank of Canada and Trimac Equiprrient

Griffith Roberts

Cox. Hanson O'Reilly Matheson

Beotia Centre, 401-235 Water Si.

St Joiin's, NL A1G 186

Soliciiors for Hickman Leasing Limited and Group Holdings Limited

‘Anna Locke

Patierson Palmer '

Seotka Centre, 235 Waier St.

P.¢y. Box 610, Stn. C,

at Johrs, NL'A1 C 15L3

Solicitors for PricewaterhouseCoopers Inc.
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N THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

COURT OF APPEAL

[N THE MATTER OF the Receivership of
Hickman Eguipment (1985) Limited

AND IN THE IATTER OF the Application by
General Mctors Acceptance Corporation

of Canada, Liruitad (*GMAC™) for payment
o GMAGC of the proceeds from the sale by
the Reciever of four Terex Trucks.

BETWEE#: ‘
GENERAL MOTORS ACCEPTANCE
#5RPORATION OF CANADA, LIMITED

AND: :
gF FINANCIAL LTD.

AND: ,
JOHN DEERE LIMITED and JOHN DEERE
CREDIT LIMITED

AND:;

‘ “ANADIAN IMPERIAL BANK OF COMMERCE

AND:

ABM-AMRO BANK CANADA and ABN AMRO.
LEASING
AND:
POYAL BANK OF CANADA
AND:
TRIMAC EQUIPMENT LTD.
AND:
HICKKMAN LEASING LIMITED
AND:
GROUP HOLDINGS LIMITED

SRICEWATERHOUSECOOPERS INC, as
“rustee In Bankruptcy and Receiver of
tiskman Equipment (1985)Limited

- AFFIDAVIT

APPELLANT

FIRST RESPONDENT

SECOND RESPONDENT

THIRD RESPONDENT

FOURTH RE;SPONDENT
FIFTH RESPONDENT
SIXTH RESPONDENT

SEVENTH RE:SPONDENT

EIGHT REISPONDENT

NINTH REESPONDENT

1, Thomas Kendell, Q-C., Solicitor, of the City of St. 'John's in the Province of Newfoundiand,

Canada, make oath and say as Tollows:
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That 1 2rn a partner with the taw firm of Mclnnes Cooper, salicitors for the
Appeliant/Applicant in the within Application, and as such have knowledge of the: facts
denosed o excepi where otherwise stated to be based on information and belie®.

On March 3, 2003, the Appeliant filed a Notice of Appeal in the within matter.

On May 5, 2003, the Appeliant filed volume 1 of the Appeal Book with the Court of Appeal
Registry. and provided a copy fo the Respondent on May 6, 2003.

On May 28, 2003, the Appellant filed volume 2 of the Appeal Book with the Gou t of Appeal
Registry, and provided the Respondents with the copy of same. Volume 2 of th2 Appesl
Raok: cortained the transcript of the proceedings being appealed.

On May 27, 2003, the Appellant appeared on an application before Madame Justice
Carmsron where it was confirmed that leave to appeal was not required for the vrithin
appesl

The Appeliant has been discussing the prospects of settlement with Canadian limperial
Bank of Commerce (“CIBC) and CIT Financia! Lid ("CIT") throughout the past ¢ months.

“The Appellant would like to continue exploring the possibility of setflement with the CIBC
and CiT, and estimates that 12 months would be an appropriate period of time 1o allow the
partias o come to an agreement, or make the decislon to abandon the negatiat ons.

| have raad the foregoing Application and say that the facis therein deposed are true to the
best of my knowledge, information and belief. '

SWORN T6 before me at the City

Newfoundiznd and Labrador,

)

of St. John's, in the Province of )
)

)

this z7"Gay of iM=rch, 2004:

————

Thomas Kendell, 08— -

\Mx_ﬂfur 3’—9~—rz -

SR griit, Fdlem
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1§ THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
COURT OF APPEAL .

IN THE MATFER OF the Receivership of
Hickman Egulpmant (1985) Limited

AND IN THE [ATTER OF the Application by
General Mators Acceptance Carporation

of Canada, Litnit=d ("GMAC"} for payment
to GMAG of tha nroceeds from the sale by
the Reciaver of four Terex Trucks.

BETWEEK:
: GENERAL MOTORS ACCEPTANCE

SORPORATION OF CANADA, LIMITED ‘ APPELLANT
AND: : -

#1T FINANCIAL LTD. FIRST RESPONDENT
AND: ' R

JOHN DEERE LIMITED and JOHN DEERE ‘

GREDIT LIMITED SECOND RESPONDENT
AND: ‘ ,
o GANADIAN IMPERIAL BANK OF COMMERCE THIRD RESPONDENT
AND: ) ' ,

ABN-AMRO BANK CANADA and ABN AMRO

LEASING FOURTH RE:SPONDENT
AND:

HaYAL BANK OF CANADA . FIFTH RESPONDENT
AND:

TRIMAC EQUIPMENT LTD. SIXTH RESPONDENT
AND: ‘
AND HIGKMAN LEASING LIMITED SEVENTH RI:SPONDENT
N ' ROUP HOLDINGS LIMITED EIGHT RIESPONDENT

D ,
_ PRICEWATERHOUSECOOPERS ING, as
_ Yyustee in Bankruptcy and Receiver of ‘ ‘
}—Eislunan Equipment (1985)Limited : NINTH RI:SPONDENT
ORDER
UPON APPEARING BEFORE Justice : Justice .
ciple Justice on the day of . 2004.

WHEREAS ihs parties listed in Schedule A to this Order having been served with notice of this
Application; ANE W_IjEREAS the parties listed in Schedule B to this Order having appe ared and
having been raard: AND UPON HEARING Thomas Kendell, Q.C..counsel for the Applailanf.
General Motors Acceptance Corporation of Canada, Limited; AND UPON READING e Affidavit
of Thomas Kendell, Q.C., and materials filed in support of the Application; IT 1S THIS [IAY
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HEREBY ORDERED THAT the date of deemed abandonment be extended by 12 montas from
May 27, 2004 to May 27, 2005.

DATED at St. John's, in the Province of Newfoundiand and Labrador, this day of April, 2004.

REGISTRAR
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11 THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

COURT OF APPEAL

[N THE MATTER OF the Receivership of
Hiclamian Equisment (1985) Limited

 AND IN THE MATTER OF the Application by
General Moters Ascaptance Corporation

of Canada, Liniited {“GMAC"} for payment
to GMAC of the proceeds from the sale by
the Reciever ot four Terex Trucks.

BETWEEN: ' '
' &SENERAL MOTORS ACGEPTANCE
£ 5RIPORATION OF CANADA, LIMITED
AND: ‘
#17 FINANCIAL LTD.
AND:
JHN DEERE LIMITED and JOHN DEERE
&0EDIT LIMITED :
AND: ' ‘
&ANADIAN IMPERIAL BANK OF COMMERCE
AND:
APRN-AMRO BANK CANADA and ABN AMRO
LEASING ;
AND: :
ROYAL BANK OF CANADA
AND: '
+RIMAC EQUIPMENT LTD.
AND:
LHSKMAN LEASING LIMITED
AND:
&ROUP HOLDINGS LIMITED
AND:

PRICEWATERHOUSECOOPERS INC, as
“sruetae in Bankruptey and Receiver of
ritekman Equipment (1 985)Limited

NOTICE TO THE RESPONDENTS

APPELLANT

FIRST RESPONDENT

SECOND RE:SPONDENT

THIRD RESPONDENT

FOURTH RE:SPONDENT
FIFTH RESSPONDENT

SIXTH RESPONDENT

SEVENTH RESPONDENT

EIGHT RESPONDENT

NINTH RIISPONDENT

You are hereby notified that the foregoing Application will be made to the Judge at the Courf of

forenoon or scon hereafter as the Application can be heard.

To:  ATTACHED DISTRIBUTION LIST

- Appeal sittinty &t St. John's, Newfoundiand, on day of April, 2004 at the hour of 10 v'clock in the
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N THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

COURT OF APPEAL

IN THE MATTER OF the Receivership of
Hickman Ecuinment (1 985) Limited

AND IN THE MATTER OF the Application by
Generzal Motors Acceptance Corporation

of Canada, Limited (“GMAC”) for payment
to GMAC of tho proceeds from the sale by
the Reclever of four Terex Trucks.

BETWEEH: ‘
CENERAL MOTORS ACGCEPTANGE
#ARPORATION OF CANADA, LIMITED

AND:
CIT FINANCIAL LTD.

AND:
JOMN DEERE LIMITED and JOHN DEERE .
SREDIT LIMITED '

AND: ‘ -
:ANADIAN INMPERIAL BANK OF COMMERCE

AND: i
ABN-AMRO BANK CANADA and ABN AMRO
LEASING :

AND: ‘
BoYAL BANK OF CANADA

AND: '
TRIMAC EQUIPMENT LTD.

AND: :
LWSKMAN LEASING LIMITED

AND:
aROUP HOLDINGS LIMITED

AND:

SRICEWATERHOUSECOOPERS ING, as
“wietao in Bankruptcy and Receiver of
Uickman Equipment (1985)Limited

APPELLANT

FIRST REISPONDENT

SECOND RE:SPONDENT

THIRD REiSPONDENT

FOURTH RE:SPONDENT
FIFTH RESSPONDENT
SIXTH RISPONDENT

SEVENTH RI:SPONDENT

EIGHT RI:SPONDENT

NINTH RIZSPONDENT

MEMORANDUM OF AUTHORITIES

THoMAS KENDELL, Q.C.

McInNKES GOOPER

Fifth Floor, The Baine Johnston Centre
10 Fort Wiltiarn Place

St. Johr's, Newfoundland

ALC 5X4

Solicitors for the Appellant

Gregory W. Dickie

White Ottenheimer & Baker

10 Fort William Place

St. John's, NL s ,
Solicitors for the First Respondent
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Authorities

Rule 57 of the Rules of the Supreme Court, 1986 ........... e ... TAB1

The Honourable J. Derek Green, Rscent Revisions to
Givil Procedtre Rules in the Newfoundiand Court of Appeal
~ (Law Socizly of Newfoundland and Labrador, Bar Admission ‘
Course Mzterials, Practice and Procedure: 2003) ... .. I e - TAB2
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PART HI

APPEALS
RULE 87
CIVIL APPEALS
COURT OF APPEAL
- Analysis
‘ : 57.14 Appeal Books
PART I 57.15 Fecnmms
APPEALS §7.16 Fom of Factm
_ 57,17 Application o Seike Ow or
RULE 57 Dismiss ‘
CiVIL APPEALS 57.18 Application o Sex Time for
COURT OF AFPPEAL Henring, e
57.01 Definitions ' 3;‘3 Striking Out and Deemed
57.02 Leaveto Appeal . Abandonment of Appeals
57.03 Appeals 5721 Evidence
57.04 Tribunal Appeals 5722 Prehearing Conierences
51.g§ f_xmionof‘ﬁme 5723 Powers of the Coun
87, EnsCTipls edsions
5707 Form of Notice of Appsal gﬁ Eehvey:?m
57.08 Notice of Int=ntion  Far- 5726 Conseat Judpment
.09 doipars - 57.27 Formal Order
51.10 cmsw BEp :?ég Disposition of Filks, o
. o ) Entry of Orelers by Reglstrar
57.11 Applicationz Respecting Interlocutory Applications
Inidarion of Appeal 5130 the Court ®
57.12 Directions o Clerk of Trial 5731 Misczllaneous Fowers
Court

57.13 Sexurity for Coms
Definitions
Definfiicns 57.01. In this rule

(2) “zppeal” means an appeal 1o the Cour and includes a cross-

_ appeal, an application for lsave 1o appeal (where the appli-
cation is not requived by 2 stainte to be made to a Judge), an
application for a new trial or to amend, quash or set aside an
order or decision appealed from, end any matter reserved,
case gtated or reference presented to the Court under any
statute or mile; '
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Rules of the Supreme Courr, 1986 Chapter 42 Sch D

(b) "appellant" means any person who files a notice of appeal
and includes a tribunal that reserves a matier, smtesacase.
orpresemsa:eﬁrencetoﬂ:cComr;

(c) "Chief Justice" means the Chief Justice of Newﬁoundlnnd
a.urll.abrador;

(8) "Court" meaus the Court of Appeal, a Judge or a panel of
Judges designated by the Chief Justice;

{e) "courr appeal:d from" means any cowrt, judge, or tribumal
from which an appeat lies to the C‘.mm:;

() "judgment” means the formal d:sposmon of an appeal by the
Court and includes an order for judgment; -

(g) "fudge”, uniess the conmtext otherwise requites, means 2
Jodpe ofthe Comrt of Appeal;

" (B) "notice of appeal”® means s document by which an appeal is

cemmenced and includes an order, case steted or reference
of 2 wibunal originating an appeal by it;

@ “order”, when referring to an order appealed from, means the
judgmenr, roling, verdict, order, finding, direction, determi-
pation or award of the court ar tribunal appealed fom:

(i) "Registrar" means the officer of the Court appointed as dep-
uty registrar or a elerk of the Court discharging the functions
of deputy registrar;

(&) "respondent” means any person properly served with a no-
tice of appeal and any other person, who, whether served
with a notice of appeal or not, is anthorized by the Court or
by law to be a party to the appeal, and in an appeel under
Rule 54 includes any court, judpe, justice or justices, offfcer,

clerk or tribunal to which the procesding appealed from was

directad; B

(D "tribunal" meuns any person or body, from whom an appeal
Lies w the Court, including smy board, commission, com-
m:inge, municipal euthority, minister, public official, or other
public or governmemsal agency or anthority, including the

F-428
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Lieutensnt-governor in Council, but ot including a Coutt or
Judge; and

" (m) "tribunal appeal” meaps any appeal authorized by statute o '

be taken from a tribunal to the Court and includes any matter
reserved, case stated or reference referrad by a tribunal w the
Court

108/99 s1: SNL2001 c42 s45

Leave to Appeal

Leoapa 5742 (1) Leave to appeal shall be obuained by applicasion to the Conrt

where

(a) during the eourse of @ proceeding or prior 2 final order. 2
pmyseekstoappealfromaninta'lncmaryo:dcr,nr

{b) ‘apartysee.ksmappealﬁ'uman order
{) as to costs only, or
(ii) made byr.he consent of the parties.
{1.1) A failure to obtain leave to appeal or 0 make an spplication
ﬁlw (1_}(a) does not prejudice the righs of a party to appeal

{2) A porice of application for leave to appeal shall be served on

P.016/049

anyputyinﬁepmceedhginthemmtappeﬂedﬁnmwhomybe -

direcﬂyaﬂctedbyth:appcal,wﬂhinlﬂdaysﬁ'omthe date of the
o:dersuughxmbeappealed,orﬁthinmhfur&erﬁmeasisalluwed
by the Court.

» f@)Themcnrdonanappﬁcaﬁouunderpangraph(l)shaﬂcnn-
sist o

(a) an index,
(b) a copy of the notice of application,

(c) a copy of the onder sought to be appealed,

F=428
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(&) = copy of the pleadings, if say, and

() a copy of any affidavits or other evidence relevant to the
appeal. | |

~ (4) Leave tw eppesl an interlocutory order mayrbe granted where
(2) there is a conilicting decision by another judge or coutt upon

a question involved in the proposed appeal and, in the opin-

ion of the Court, it is desirable that leave to appeal be

(b) the Court doubis the carrecmess of the order in question,

(c) the Court considers that the appeat involves matters of such ‘
importance that leave to appeal should be granted, '

(d) the Court considers that the nature of the issue is such that
arry appesl on that issue following final judgment would be
of no practical effect, or

(e) the Court is of the view that the interests of justice require
that Jeave be granted.

(5) The Comt, on hearing an application for leave to appeal,
may

(2) grant leave,
{b) refuse leave, ar

(c) postpone the gramting or refitsal of leave, bur order that the
appeal and the issue of leave to appeal be heard together,

and impose such terms as may be just, and give directions o expedite
the hearing of the appeal. - ‘

()] 'I'heCou:tmayﬁ:mmnﬂlymhtleavetuappealatanyﬁme.

(7) A party who applies for leave to appeal from an interlocu-
tory order may move in the alternative for an extension of thue to issue
and sexrve a notice of appeal in the event that the Court tules that the
order is pot terlocutory.

F-428

.'l



Mar=23-04

01 :24mu

- 1986

Agpests

£ op-MCINNES COOPER ‘ 709 7221768 T-306

Ruies of the Supreme Court, 1986 Chapter 42 Sch D

(8) A notice of spplisation for leave o appeal from am inter-
logutory order may be n Form 57.02A. ’

(9) An interlocutory crder, from which there has been o appeal,

shaﬂmtopmtemasmharth:mmﬁnmgivingsuchdecisionumh:
appeal as may be just -

108/09 s1: 2/01 s1; 2/03 s1
Appeals '

57.03. (1) Unless a stainte otherwise provides, an appeal, other than a
tribunal appeal, shall be by way of rehearng and shall be brought by
filing & notice nfappealw'rththeRegistrar ‘

{(4) in the caze ufan'appeal,notreqtﬁﬁn,gleave, from an oxderin
an intedocutory proceeding, within 10 days;

(b)inﬁemse‘ofanappealﬁnmanyotbcrurder,vﬁthinso
days.

(2) The times referred 1o in paragraphs () and (b) of mle
57.03(1);haﬂm&omﬂ:cdat=uponvrhinhthnorderis setiled and
filed pmuanl:tomls49.04. ‘

(3) A notice ofappnal,uﬂ:erﬂ:aninau-ibmalappeal. ghall be
servedassomupmcﬁcableaﬁerﬂwﬁljngofthenn&c: of appeal and
asprcsm‘bedbymlcﬁ.ll manypa:winthepmcs:dinginthewun
appeuledﬁ'omwhomaybedimcﬂyaﬁecwdbytheappﬂ

(4) A notice of appeal in au appeel (other than from an Inter-
locutory Order) under Rule 55 or in an appeal in @ declaratry pro-
cecdingrelaﬁﬁgtooraﬁ‘ccﬁngaproﬁnninlsmmteuram'bunslnha]l
also be served as prescribed by rule 6.11 on the Provinclal Court judge
or wibonal involved, ifmtapartyinthemmappeeledﬁom.andon
rhcAmmﬂyGenualanewfoundlandmdlahrador,butoﬂyme
meyﬁenemlofNewfoundlanﬂ and Labrador shall be a Respon-
dent. Sewiceonatribunﬂlmaybeeffectedbyscnriu:uniis secretary
ar chief executive officer.

(5) When filing the notinenfappealwithﬁ;ellegismr,ﬂmap-
pellant aleo shall file:

P.018/042

Faib
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1936 Rudes of the Supreme Cowrt, 1986 Chapter 42 Sch D

() a lener from the appellant undertaking to request within 10
days the immediate preparation of @ transcript of the pro-
ceeding under appesl and 1o provide copies thereof; or

the appellant undertaking to apply within 10

daysforannrderof:he Cnmﬂispensingwiththeﬁling of

all or any part of a transeript of the proceeding under appeal

{6) When the appellant elects 1o provide 2n undertaking referred

w0 in yule 57.03(5)(a), e gppeliant shall ot permit the preparation of

the ranscript to be suspended without the prior written conseat of each

respondent nnless a notice” of discontimance of the appeal has been
filed. l

1n the evet that the sppellan fils to comply with the provi-
sions of rule 57.03(5), & respondent mAay apply to the Com in ascor-
dance ‘_wilh rule 57.30 for en order dismissing the appeal.

. (8) Anoticeof appeal may be in Form 57.03A.

1108/99 s1; SNL2001 c42 845! 10/03 sl

Tribumad Appeals 57.04. (1) If a statme authorizing a tribunsl sppeal prescribes how the

(2) Subject to rule 57.04(1), a tribunal appesl ‘ghall be by way of
rehearing and shauhebrcughtbyﬁ]inganoﬁceufappealwiththz
Registrar within 30 dawﬁ-a:nthedameofﬂaeorderappealedfmm.

3) Unlese otherwise ardered by the Court, a notice of appeal in
am'bmalappealshaﬂbesmedasmmaspmﬁnableaﬂwtheﬁﬁng
of the notice of'appeal,ns;:resuibedbyrule 57.04(2) and as
by rale 6.11, on the tribmal or its chief executive officer and on any
othe:parlyinthe;:roceedingheforeﬁxeu-ibunal. Tf there is doubt as o
fae form of the notice nfappeal,ﬂleappellﬂnlmayapplymthecclm

1108/99 s1; 10/03 2
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 Extension of Time

57.05. The time limited for filing of a notice of applicarion for leave ©
appeal under rule 57.02 or & potice of appeal under rule 57.03 or rule
57.04 may be extended either before or afier the expiration of the time
limited where, in the opinion of the Court, refusal 1o do so wonld creats
an injustice, : : -

108/99 s1
Transcripts

57.06. (1) The Coust, upon gpplication and upon such terms as it con-
giders appropriate, may order that a wanscript of the procesding under
app:albeprepnred&omampyofdlesoundrecqrd.

(2) All transcripts shall be prepared in accordance with the Re-
cording of Evidence Act and the Trauscript Standards Manusl of the
Court Reporters’ Office and, together with the requisite affidavit, shall

e filed with the Court and served upon the other parties to the appeal
within the time ¥mited by these rules.

(3) When a party o an appeal disputes the accuracy of 2 tram-
smiptandapplicsibrarwiewwiﬂ:in%daysnfthemeiptufﬁmm-
cﬁpt.ﬂ:eCuu:tmayreviewthepordonofthcmmiptthatissaidm
be inaccurate and the sound record of it and make such order as it con-
siders appropriate, or may remir the maner for determination by the
judge or tribunal who presided over the procesding under appeal,
whose decision shall be final. ‘

108/99 51
Form of Notice of Appeal

§7.07. (1) A notice of appeal shall specify the order snd count appealed .

ﬂom,ﬁeyamdsafappealmdthemﬁefordisposiﬁoumghtd
whether the whole or only part, and if so which part, of the order is
beinp appealed from. An sppellant may not, without leave of the
Court, rely on any ground not specified in the notice of appeal,

(2) A notice of appeal in a tribunal appeal shall aleo spacify the
errors of law allepedly commirted, or in 2n appeal by a tribupal shall
gpecify the matters being reserved, stated or referred w the Comt

P.020/048
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(3) A notise of appeal shall give the names and addresses of the
appellant or the appellant's solicitor, if amy, and of the persons being
gerved with the notice of appeal. '

(4) The notice of appeal may be amended within twenty days of
filing and thereafter only with leave of the Court, and as amended ghall
be forthwith Gled and gerved.

108/99 sl

Notice of Intention to Participate

Nogezof toeian 57-08 (1) Any person served with 2 nofice of appesl in & wibunal ap-
| s Purdeipare pﬂil,ﬂtherﬂ?zn‘d:etiblmalitsdfimnyparﬁ?ipwinm.appﬁlasa

ice on that person of the notice of eppeal, conraining that person's name
and address or the name and address of that person's solicitor, if any.

(2) The uibunal appealed from shall not be considered a respon-
dent, but may fle a potice of intention o participate and other docu-
mertation a5 if it were a respondent, and may participate in the appeal
10 the extent permited by the Court ‘

€)) Numﬁceoroﬂlerpaperneedbesmedonapmenﬁﬂed
to file & notice of inenvion o participaw who has not filed and dsliv-
ered = motice of such imtention within 10 days after being served with
the notiee of appeal.

. ._(4)Apusonwhnismﬁﬂedtnﬂaanﬂwhnﬁles‘amﬁceof
mtenhontoparﬁcipatewheﬂ:erornotthatperson_isorisdeemedmbe .
arespondmtshaﬂhavethebeneﬁtofandbeboundbythaemlm as if

that person were a respondent. _
108/99 s1
Cruoss-appesl
Cunsa-sppezt 57.09. (1) A respondent who wishes 1 cross-appeal or who intends
comtend an the appeal that

() the order appealed from ghould be varizd in any event;
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(b) the order appealed from should be affirmed on grounds other
them those given by the court appealed from; or

(c) the respondent is entitled to other or different relief or dispo-
sition than that given by the order appealed from,

ghall, within 30 days after service of the notice of appeal on the respon-
dem,ﬁlcw&ththekégismmdsarveonﬂ:eappeﬂantandmyother
party affected by the appeal, a notice of cross-appeal specifying the
grounds thereof .

. (2) Failure of a respondent to file aud serve 2 notice of cross-
appeal shall not diminish the power of the Court w deal with any matter
that arises, but it may be grounds for an adjournment of the appeal or 2
special order as 10 cOSIS.

(3) Rule 57.07 shall, with the necessary changes, apply © 2
cross-appeal

108/99 51
Stay

Sy 57.10. (1) The filing of a notice of appeal shall not operate as a stay of
the order appealad from.

_ (2)_'Ihe Court. on the application of a pary o an appeal, meay,
pending disposition of the appeal, stay any order appealed from or any
order of or proceeding before a judge of the Provineial Court or 2 tribu-
nal in respect of which am order granting or refiusing relief under Rule
54 or otherwise has been appealed.

L (3) A stay of an order for the payment of money shall not pre-
verr interest from accruing in acecordance 'with the roles generally and
any other law.

(4) An order for a stay under this rule may be granied on such
tarms as the Court deems just,

* (5) Where by an Act of Parlizment or an Act of the Legislature
?rbythesgnﬂas,thecomﬁhunal.orjudgeappealadﬁumismthor-
ued.._penﬂmgappan],m stay the order appealed or the order of or pro-
ceeding before a judge of tho Provincial Court or a tribunal refomed to
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in rule 57.10(2), an application under this rule shall not be made unless
and until, where authorized, an application is made before the court,
tribunal or judge appealed from, except in the case of interlocuiory
arders of an injunctive nature.

108/99 sl

Applications Respecting Initiation of Appeal |

Applicaions 57.41. (1) In addition to any other powers conferred by Rule 57 or

Vzpcoting Iniia. otherwise, the Court may ar any time and.on such terms as it deems

thos of Appeal just, on its own moticn oF on the application of any party to an appeal,
order that

(a) 2 notice of appealorbf cross-appeal be gerved on @ person
not a party to the appeal, and make agy firther order as
might have been made if the person hed originally been 2
paty;

(b) service of a notice of appeal or notice of cross-gppeal be '
effected by substitated service or that servics be waived;

(c) leave or permission to appeal be granted or refised where by
a stamure application for leave or permission to appeal nmst
be made to a judge before a notice of appesl can be filed;

(d) a notice of appeal be struck out because of failure by the
appellanr to comply with Rale 57 in respect thereof, pro-
vided that 10 days sotice has been given to the appellant;
and

(e) the time within which the notice of appeal could be filed be
extended to include the date on which it was acwally filed.

108/99 s1; 2/01 s]
Directons to Clerk of Trial Court

DregiosioClek  57+12. Except in an appeal from an interlocutory order or an appeal as
& Tricl Court to costs only or a tribunal appeal or where otherwise ordered by the
Court, the Registrar, on receiving a notice of appeal, shall forthwith
request the clerk of the court appealed from to transmit to the Registrar

10
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meducumenﬁinthcpfoaeedjnghg gppealed and a Jist of any ex-
Tuibits that are not documents.

108/99 51
Security for Costs
§7.13. (1) No secusiry for costs shall be required in appeals valess by
reason of spesial circumstances security is ordered by the Courtt upon
application.
(2) Unless the Court otherwise orders, an appeilant who fils w
give security for costs asord:redshallhedecmedtohaveabandoned
the eppeal apd the respondent is entifled to cpsts. )
108599 s]

Appeal Books:

(e) file with the Registrar four copies of an appeal ook for the
use of the Court; and

(b) deliver to cach respondent or the respopdent’s solicitor a
copy of the appeal book-

.oﬂ:erpa:ﬁesmtheappcalthat.hsteadnfanappealhookaspresnibed

hyﬂ:isnﬂ:57.14,th=appellmwillﬁ]:auddclivzrapﬂntedcascin
theformrequiredbyﬂmmﬂesofthBSupremet;uurtquamda. .

(3) Exceptin an appesl from an interlocutory order, an appeal as
to casts only or & tribunal appeal, or except where otherwise ordered by

P.024/048

ﬁeComtorageedtoinvmiﬁngbythepa:ﬁes,mdﬁ]sdwiﬂxthe

Court, an appeal hook shall consist of the following:
(e) Partl - Documents

(D) index of ihe documents therein,

11
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(ii) the notice of appeal and cross-appeal of any party,

(i the documents fled in the court sppealed from but zor
. ineluding those required uader rule 57.1403)(b),

(iv) the decision or order appealed from.
(b) Pat II - Evidence
(D) index of witesses,
(3) list of all exhibits,

(iif) copies of all exhibits thet may be conveniently - copied
and are not voluminous, ‘

(iv) printed Tanscript of the evidence at the trial and, if
‘ auﬂ:oﬁzedarorderedbyihe&mt,melecmniccopy
of such evidence. )

(v) effidavits, written admissiens,. interrogatories and dis-
:averyeviﬂenceﬁledatﬂ:lct:ial.

(vi) statement of facts agreed 0 by the parties in Ben of any
or all of items (fv) and (¥).

(c) An appeal book shall be printed double-spaced cn one gide

. ofleuter sizepaper“iththepﬂntedpagesmtherleﬂandﬁth
each page mumbersd av the upper lef. 1f Part I is not
lengthy it may be bound in the same volume with Part L
Printing includes reproduction of copies by typing, offset-
ting, mimeopgraphing, photocopying or any other process.

(i) necoverofiheappealbookshaﬂbe'greymdhavematked
thereon the oumber and short title of the appeal and each
volume shall have marked thereon it number gnd the num-
berﬂfeachpartthcreih,anﬂwhercanyPaﬂconi'ﬂinSmon’-
ﬂ:anonevolume,eaehvnlum:shaﬂrﬁpeatthcindmand
show om its cover the page mumbers contained in if.

(4) In a tribunal appeal, an appeal book shall be prepared so far
as possible as prescribed by rule 57.14(3) but if any question arises, ar
iﬁexceptwheretheappeumtisthetﬁ'nmalitselﬂ any manscript, ex-

F-428
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. hibit or other document is in the control of the tribunal, the appeflaat
may apply to the Court for directions and assistance, which may give
directions as to the form and contents of the appeal bock and may di-
rect the tribunal w send 1o the Registrar aay transcript, exhibit or other
document for use on the appeal.

-+ (5) The pirties to an appesl or their solicitors may by agreement
(which shzll be part of the appeal book) agree {o omit part ar all of the
transeript of evidence or of sny other material which would normally
be incloded in an appeal book, or agree 0 the inclusion of an agreed
statement of facts in liew of the wanscript or exhibits, with the object of
avoiding undue expense or delay by reproduction of material not neces-
sary for the appeal. :

(6) If a party wishes 1o abﬁdgeﬂxeappmlbnokaspmvidedin
rule 57.14(5), bur is unable o secure agreement in writing of the oppo-
gite party orpardes,thepanyaowishingmayapplytoﬂanmtwhich
maygivedixm&nnsastothefurmandeomtuf'thesppealbook.
Where the parties, or any of them, do pot make reasoneble efforts to
abridge or limit the appeal book and it becomes apperent that such
should have been done, the offending party or parties mey be penalized
in costs,

(7) The Court may requirs the pariies, sither jointly or severally,
to file excerpts of relevant evidence. .

108/99 51
Factums
57.15. (1) The appellant zhall within 30 days after filing of the appesl

book, or, subject to rle 57.20, within such firther tine as the parties
agree upon or the Court aliows, file with the Registrar four copies of a

" factuem as prescribed by rule 57.15(3) and deliver a copy o each re-

spondent.

(2) Edch respondent ghall within 30 days after being served with
the appellant's factum, or, subject o sula 57.20, within such. further
time as the parties agree upon or the Court allows file with the Regis-
trar four copies of a factum as prescribed by rule 57.15(3) znd deliver a
copytowuhoth:rpa:tytnthcappeal. :

(3) A factum shall consist of:

p.026/049

F-428
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(a) AnIndex;
(b} Part I - Concise Statement of Fact;
(c) Part I - List of the Issues;

(d) Part Il - Arpument, not ordinarily to exceed 40 pages, ﬁn—
less otherwise authorized by the Cowt,

(e)PartIV-Orderurreliefsuught, 'n'tcludinganyordetasrd
cOSts;

(f) Appendix A - Coflias of cases, from recognized law reports,
and materials refecred to jn Part IT with appropriate mdex-
ng and tabulation;

(g) Appendix B - Stmues and Regulations with appropriate
indﬂ:ingandmbulsﬁons(allmlevantpmvisionsshﬂlbeset
farthinrhisappendixorintheappe]]znt‘s factum, or off-
printsmaybeﬁledandseﬂedwiththﬂﬁzmm).

(4) If a cross-appeal involves matters pot conveniently covered
byas:eﬁmufthnrspunﬂent'sfmtrmi,therespondmshallﬂeand
servewiththeﬁctumasewndﬂsmasacmss-appenantmdthe

_ appellant (respondent on the cross-appeal) shall have 10 days after

mceivingtharespondmt'sﬁntumwﬁleandsme,iftheappdlam
wishessowdc,asepm:efapmmasmss—respondam

(5) Unless otherwise ordered by the Court, this ruls 57.15 shall
not apply © mappealﬁomaninmlo:uwrya:deroranappealasm
costs only. _

108/9% si
Form of Factmun

£7.16. A factum shall be double-speced on ane side of the paper only
with ths ryped pages to the left. All pages ghall be numbered consecu-
tively. All paragraphs in a factum shall be numbered consecutively
tiroughout the facmm. The covers of the appellant’s factums shall be
coloured buff or yellow and the covers of the respondents' factums
(including factums as crogs-appellants) shall be coloured blue.

14
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~ 108/99 51
Application 10 Strike Out or Dismiss
§7.17. (1) Any party to &n appeal may apply to the Court in acoordsnce
with rule 57.30 at guy time before or &t the hearing of the appeel for an
(a) steiking out the notice of appeal; or
(b) dismissing the appéal
on the grounds that:
" () o agpeal lies to the Court,
{d) the appesl is frivolous, vexarious or withour merit,

(&) the appeliaxt has unduly deleyed the preparation and perfec-
tion of the sppeal, or

D the appeliant has failed to applytohavethﬂappealsetdown

@ Iheappucmonshﬁumwmreasonsth&eﬁm and shall be
supporied by an affidavit setting forth any relevent facts not set forth in
the order appealed from.

108/99 51
Application to Set Time for Hearing, eic.

57.18. (l)TheCounshallatthebegin:&ngofeachsausiunsetasidea
dzy or a number of days in each month when applications for hearings
chall be made to the Court. Notice of such application shafl be Sied
with the Court and served on ofber parties at least four clear days prior
to the applicarion day.

(Z)Whmthcﬁmeﬁarﬂaeﬂlinsofafanhmhyapmyman
appeal pther than the appeliant hag expired and the factom has not been
ﬁled,theappeHMOrmyothetpaﬂymﬂleappeﬂwhohasﬁleda
1;i::::-‘n.n:l1:nzl§rappljrt::uti.\'.a(:m.u"m:u set o time for the hearing of the ap-

15
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(3) An spplication made in pursuance of mule 57.18(1) shall be
mwmaﬂedbymaﬁﬁdavhveﬁfyiugthntthemamrismdyfor
hearing. Suhjacttuﬁnthcrdirecﬁonfmmthe Court, an appeal shell be
deemed to be perfected upon the filing of such application and affida-

wit.

(4) Wheze an appiication to setaﬁmeﬁorﬂ:ehearingdfanap—

pesl bas been filed with the Court pursnant to rule 57.18(2), no factum .
in the matter shall thereafter be filed without leave of the Court.

(5) Leave to file a fiuctom pursuant © rule 57.18(4) mey be
givtnuponmchtumsasﬂ:eCouﬂdeemsjustandmsuchﬁcm

(6) Apar:yhmappealwhohﬁmtﬁledaﬁcﬂmshnﬂmtbe
anﬁﬂedtobeheardonthnhcaringoftheappeal.unlessﬂm@uﬂo:h-
erwise orders. ‘

(7) The Court may of its own motion set a'time for the hearing
of an appeal

108/99 sl
Discontinuance
57.19. An appellant may discontinve an gppeal by filing with the Reg-
jstrar and serving:qmntherspunﬂm:amﬁce gtating that the appellant
bas so discontinued it, whereupon the appeal shall be at an end and the
respondent shall be entitled to costs unless the respondent consents in
writing on the notice that the respondent waives costs.

108/9% sl

Striking Out aud Deécmed Abandopment of Appeals
57.20. (l:)Whnreonapendi:ngappealsixmonthshwepassed since the
last step was taken, the Registrar may fix a time for the Court to cop-
sider whether to strike out the notice of appeal. -

(2) After the Registrar has given notice in the manne required
by this rule, the Court may

(a) after hearing any party who sppesss, or

16
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(b) where no one appears,
gtrike out the potice of appeal.

(3} Notice referred to in rule 57.20(2) may be effected by serv-
ice on the solicitor for the appellant or the appellant at tho last known
address indicared in the doctments filed, and if any document filed 1o
date indicates the solicitor of record for a respondent or respondents, or
the address or addresses ufamspondmurrespundemswhmethﬂeis
a0 soliciter of record, potice shall be so served. Service may be by
ordinary mail or by delivery confirmed fassimile wansmission.

{4) Where on a pending appeal, in respest of which the notice of

- appeal was filed after Jaguary 1, 2000, 12 mornths have passed since the

laststepvms‘mkenandnoorderhashmmdepmummﬂe

57.20(2), the appeal shall| be deemed to have been sbandoned, the

Rggimrshallreeordﬂ:eahandoumentandth:respundmtshaube
entitled to costs. ‘

(5) Where on a pending appeal, in respect of which the nokice of
appeal was filed prior o January 1, 2000, 12 menths, sfter Jaunary 1,
2000, have passed since the last step was taken and 1o order has been
made pursuant to mule 57.20(2), the appeal shall be deemed to have
beenabandoned,theRegismrsha]lrecu:dsnchabandmtandthe
respondent shall be entitled to costs.

()] Up_onrannrdingabandonmmtofanysunhappeﬂundermles
57.2004) and(SJ,theRegisuarshallsendnuﬁeehyordi_narymaﬂ or by
facsimile wapsmission to the solicitors of record or to the parties at the
last known eddresses of such solicitors or parties as indicated in the
documents filed in the appesl. In the case of appeals referred to in rule
57.20(5) the Regiswar sball, within three momths of enxy of such sban-
domment, publish notice of the same in the Newfoundiand and Labrador
Gazetts, which notice may be a single notice contzining a list of all
such appeals abandoned during the preceding three months.

(7) Inability or failure of the Registrar to effect any norice re-
quired by rule 57.20(6) shall not affect the deemed abandonment of an
appeal.

(8) No proceadings shzll thereafter be taken in any appeal
deemed abandoned pursuant to rules 57.20(4) or (5) wless the same
shall have been re-instated by the Court, which the Court may do on

17
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guch terms a8 the Court deems just, which terms may inclode the pay-
meat to the respondent or respondents of costs to date on a solicitor and

" client basfs, which the Court may order be paid by the solicitor who

filed the notics of appeal or any solicitor named in a notice of change
of golicitors, or bath, personally if the Court js satisfied that the solici-
tor or solicitors is or are responsible for the failure to have proceeded
with the appeal on & timely basis. ‘ '

(9) The Court may, on applicaton by a:pa:typl:ior to the date on
which the appeal would be deemed to be abandoned, extend the date of
deemed abandonment to sich later date as may be gppropriate.

108/99 s1; SNL2001 c42 545

Evidence
57.21. (1) The Comt on the application of @ party may on special
gruundSanthoﬁzeeviden:embegiventoﬂ\eCowl;onthchearhgof
anappealunanyquesﬁonofﬁc:asitdirecls. ‘

(2) The evidence shall be teken by oral examination before the

Court or by affidavit or deposition or in such manner as the Court di-
TECtS, .

] G}mcmmmmappealmayonspecialgmmds inspect or
view any place, property or thing.

108799 sl
Prehearing Conferences
§7.22. (1) The Comt may at any time direct apzeheaﬁng conference.
() Where a irection s made under rule 57.22(1), the parries or
th'e:: counsel ghall attend before a Judge personally at a time and plare
directed, or m such other mammer as the Judge may direct, 10 consider
() the simplification or isolation of issues onthe appeal,

(b) the appropriatencss of conducting a settlemnent or mediation
hearing, or

{c) eny other matier that might expedite the appeal.

‘18
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3) Discussions ata prehearing conference are withour prejudice
and shall not be referred 1o ar the hearing of the appeal.

(4} The Judge ccnducung a preheering conference, except hy.

consent of the parties, shallnotsitnnﬂlcbsarhguftheappealand

~ ghall not dieclose to any member of the appeal pane] what positions
weretakenurwhatadmlsmmsurconuessmnsweremadebythepartes
or their counsel at the conference.

- {5) After a prehesring confcr:mc, the Judge who beld it may
make a direction on any matter referred to in rule 57.22(2), (a) to (¢)-

108/99 s1

Powers of the Court

Poves of tbs Comt 57.;3- (1) Subjacr w the juﬁsdiction, POWETS aﬂd authoﬁty conferred
on the Court by the Act or any other statute the Court may

(a) amend, set aside or discharge zny order gppealed from ex-
cept one made in the proper exercise of such discretion as
belongs to the court making the order or decision, vnless an
enabling stamute specifically so authorizes;

(b) draw infersnces of fact, allow any amendment, or make any
order which might have been meds by the court appealed
from;

(c) male= such order as o the costs ofthepruceedmgnrappeal
as it deems fit;

(d) direct & new trial by jury or otherwise, or a further hearing
for detcomination. of any mauer, and for that porpose direct
that the order appealed fram be set aside;

() postpone or adjoum the hearing of an appeal for such period
as it deems just;

(f) make any order which the appeal may require.
(2) The powers of the Court may be exermsedmrespect of all

or any part of the order or proceedings sppesled from, notwithstanding
that the notice of appesl states that part only of the order is commpiained

19
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‘of, and may be exercised in favour of all or any of the parties or other
persons interested in the appeal, although they have not complained of
the order appealed from,

(3) On or after hearing an application for Jeave to appeal, the
Court, if it grants leave to appeal and if the merits of the appeal have

_ been fully argued, may decide the appeal without further argument.

108/99 s1: 2401 51

Sessions of the Court

' 57.24. (1) The Court shall sit at St John's ar elsewhere as the Chief

Jusdce may direct.

(2) The Court shall sit at the following rimes, except as varied
from time to time by the Chief Justice;

(2) between the Monday in September following Labour Day
and the Friday in December nearest the fifieenth day of De-
cember, and

@) betweentheMonda.j'inJanuary nearest the tentk day of
Jampary and the Friday in June nearcst the thirtieth day of
June.

(3) The Chief Justice or, in the absence of the Chief Justice, the

" gemior Judge present or such other Judge as mey be designated by the

Chief Justice or the senior Judpe present, -shall praside at each sitting of
the Court.

108/89 51
Delivery of Judgment

57.25. (1) Tke judgmem of the Conrt may be given orelly or deter-
mR: ed from the judpes’ written reesons for judgment to be filed with the
gistrar,

(2) An oral judgment may be given at the conclusion of the
hearing of an appeal, or subsequently. The Court may, at the time of
giving oral judgment or sphsequently, file written reasons explaining
the oral judgment. Where, at the time of delivery of oral judgment the

20
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Court does not file, or express au intention to fle, Written reasons ex-
plaining the oral judgment, the chairperson of the penel shall prepare,
sign and file with the Registrar a memorandum succinctly explaining
the disposition of the matrer by the Court. :

ﬁ)Wﬁﬁmressonsexplainingmoraljudgmentur, where no

reasons are fled, the memorandum of disposition, shall be the desision
of the Court. .

(4) Where written reasons are filed by more than one judge, the
judgment of the Court shall be that indicated by the majority of the
pane] hearing an appeal. -

(5) Unless delivered arally, the judgment of the Court shall be
deemed 10 have been delivered an the date whea a majority of the deci-
sians of the Judges of the panel hearing the sppeal have been filed or, if
those decisions are in copflict, when & sufficient mumber of writted
decisions bave been fled or assented to from which the majority view

- of the panel hearing the appeal may be determined.

(6) The Registrar shall send without charge a copy of all writen
reasons for judgment, the reasons explaining oral judgment or the
memorandem of disposition, as the case may be, to the parties or their
solicitors, 1 the court eppealed from, end to such libraries and other
pereans as the Chief Justice directs in the particular case or generally.
Copies may be supplied w other persons on paymens of the applicable
charge therefor,

201 s1
Consent Judgment

57.26. The parties or counsel for the parties may consent w the reversal
or variation of the judgment, order or proceeding appealed from by

giving to the Registrar & notice of consent signed by the parties or

counsel for the parties and thereupon the Court may, stbjest to such
conditions as the Court may impose, pronounce judgment of reversal or
variation accordingly. )

108/99 51

21
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Formal Order

57.27. (1) Upon a decision having been filed or deemed filed, an order
shnllbepmparedbythcsuccassﬁllpﬁnyurmay be prepared by any
party stating the disposition of the appeal as directed by the Court and
sepved mpon other parties. Such order ghall be approved by the judge
who acted as chair of the panel or in the absence of that Judge, the next
semior Tudge on the panel, and be signed by and filed with the Regis-
rvar, who shall then notify all parties or theic solicitors of the filing.

(Z)Anypar:ymanappezlwhnvdshcs'thaurdermnmdedtn
expressbetterthcimmtofth: decision. of the Court may apply 10 the
Court, which may mmupmcmemoromuwheamandtheformal
urder,andtheamendedordershaﬂthenwhhmtachangeofdmehe

‘ signedandumdbythekcgisuarastheformalurderdisposingofth:
_ appeal For greater certainty, the provisions of rule 15.07 shall apply,

wirh the necessary changes.
(3) Where the order appealsd from has been reverscd, and the
order of the Court provides for the payment of maney, the order shall,

unless otherwise dirested by the Court, bear interest from the date of
the order reversed.

108/99 s1; 2/01 51
Disposition of Files, etc.

57.28. After conmpletion of the appeal, the Registrar shall prescrve the
appealhook.ﬁﬁums.ctherdocummandbrdc:s,mdlmlessﬂ:e&wt

oth:rv&seorders,remmtheuumtappealedﬁumallﬁlesmdexh‘him :

received from it, unless the matter is appealed to the Suprems Court of
Canada,hwhinheveuﬂhekegisu‘arshaﬂcomplywithmenﬂns of that
court The Registar shall not retum the files and exhibits to the court
appealedﬁ'ommﬁl:heﬁmsfurappulurappﬁcaﬁonforl_emmap-
pealwﬂnSnpmaCoﬂrtqua.nadahasexpiﬂd. : .

108/99 s1; 2/01 sl

, EntrjroIOrders by Registrar

57.29. (1) Where an order of the Court has been cestified by the Regis-
war to the clerk of the court or tribunal from which the appeal was
ﬁken,thelattershallthﬁwponcauseittobemmedinthspmpﬁ

22
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book and &ll subsequeat proceedings may be taken thereon as if the
order had been granted by the court appealed from. For the purposes af
the Judgment Enforcement Act, enforccment proceedings may be taken
as if the date of the order appealed from is the date on which the order
of the Court is filed in this Court.

(2) When an order of the Supreme Court of Canada hes been
certified by the Regismar of that court 1o the clerk of the court or tribu-
nalﬁomwhichth:appealwasmkemﬁzclcrkshallthnmpuncmseh
to be entered in the proper book and Il subsequent proceedings may be
talesn ther=on as if the order had been granted by the court or tribimal

appealed from.
108/99 sl -
Interlocutory Applications to the Court
Inceslecrmary 57.30. (1) An mmhcum-appﬁﬁon may be made to the Court under

Appiicaicns o e {his ule 57.30 in any appeal or other maiter where by this or any other

o rule or upder the Supreme Court of Canada Act or any other staruis an
interlocutéry application may be made by notice, moton, petition ar
otherwise to the Coust.

(Z)Aninmﬂocumryappﬁcaﬁmmthe&unshﬂlb:infum :
57.30A and shall concisely set out the grounds of the application and
the selief songht, be supported by affidavit as to the facts raised and to
be relied upon in the application, and be accompanied by a memorn-
dum of the points of argument and a list of authorities relied upon.

" (3) Au intended applicant may apply ex parie to the Registrar of
the Coourt to set 2 time for the hearing of the interlocmory application
and that date having been set, shell serve copies of the documentation
filed @nd a copy of any proposed order on all ofher pariies at least four
clear days before the heering, unless by any rule or statute any other
length of notice is required or permitted. ,

(4) A party opposing the application shall file with the Registrar
anxaﬂﬁdaviturmemumdumonwhichthatpanyreliesandsm 2
copy thereof on the applicant and on any other parties at least 48 hours
befare the time of heering. The memorandum ghall contzin ihe points
of argument and a list of authorities relied on.

(5) An application mey be made ex parte where
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(&) under a statute or rule notice is specifically aot required;

(b) the opposing parry has in writing waived notice or consented
to the order proposed by the applicant; or

(e} the Coust amrhorizes the application to be made ex parte.
(8) The Coury may order that

(8) notice of an interlocutory applisation be served on such per-
sons as it directs;

(b) the hearing of zm mterlocutnry application be ad_joluned to
permit such service;

(c) the hearing of an inrerlocutory application be adjmmei
sontinved or dismissed if a2 person, who ought 10 have been
served, has not been served;

(d) the inrerlocutory application be referred to the Couwrt for
heaﬁngandﬂisposiﬁonas if it were an appeal.

(7) In cases where the giving of evidence is permissible, rule
29.09 shall, with the necessary changes, apply to the hearing of an in-

" terlocutory application under rute 57.30.

(%) Rules 29.11 and 29.12 shall, with the necessary changes,
apply to an interlocutory application under rule 57.30,

(9) Costs of any interlocutory application shall be in the discre-
tion of the Court

108799 s1; 2/01 s]
Miscellaneous Powers

57.31. (1) On an appeal, the Court may give any directions Tespecting
the conduet of the appeal that it considers necessary,

(1.1) Where the Registrar considers it necessary, the Rnglstm
may apply to the Court for directions respecting the conduct of a
pending appeal.

F-428
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(1.2) Where an apphczuun is made under role (1. 1), the Registrar
shall give notize to the parties.

{(2) The Court may dispense with compliance with 2 rale in a
proceeding, except in relation 1o reinsmtement of an appeal deemed
abandened under rule 57.20. .

wi.’.) The Court may issug practice notes on any mtm- respecung
app

(4) Where an application i5 heard and disposed of by a single
judge pursuent to Section 10 of the Judicamre Act, the matter may,
with leave of the Chief Justice, be reheard by 2 panel of the Court.

(S) The Court may order that

() service of notice on a person be dispensed with; and

(b)anyumepracﬁbedbyﬁ;smlehemdednr abnﬂged
before or after the expiration thereof,

108/99 s1; 2/01 51; 2/03 52
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Form §7.02A
(ule 57.02)
19 No.

In The Supreme Court Of Newfoundland and Labrador
Court Of Appeal

BETWEEN A.B. INTENDED APPELLANT

end
CD. INTENDED RESPONDENT

Notice Of Application For Leave To Appesl

TAKE NOTICE THAT the Appeliant applies for leave to
appeal and, if gramted, will appeal from the order or decision of (the
Hononrable Justice ) dated the {day) day of (month),
('mg) bﬁnganmmcmoryorduordemmunraspeomg(sutomm-
ter) in proceedings in the (Supreme Court) bearing No. ____ (imsert
trial court number).

AND THAT the grounds of the proposed application are:
(set out grounds for allowing application)

‘ AND THAT the Appeliaat will request that Jeave be granted
ta appeal the order or decision appealed from and thar the Appellant be
permitied 1o issue a Notice of Appeal on the fallowing grounds:

(et out grounds of appeal)
DATED AT Newfoundland and Labrador, this (day)
day of (month), (year).
' (Sgd) AB.
or
Solicitor for Applicant
‘Whose address for service

s Newfoundland and Labrador)
TOQ: (ike Respondent or his or her Solicitor
(give name and address)
108/99 s1; SNL2001 42 s45
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. Form 57.03A
(nule 57.03)
19 ~_ No.

R ]

InTthupremeCourtOfNewfoundlmdandLabmdor
Court Of Appeal .

BETWEEN A.B. APPELTANT

and
RESPONDENT
Notice Of Appeal
TAXE NOTICE THAT the Appellant appeals from the order
the (day)

ecision of (the Honoursble Justice ) dated
in the (Supreme Cowmt) bearing’

CD.

or d
day of (megth), (vesr) in proceedings
No. (trial court puruber). -

AND THAT the grounds ufthcproﬁnsedappal are:
(set out grounds of appeal)

AND THAT the Appellens will request that the order of
decision appealed from be (m::scd)(rescinded)(vaﬁed) as follows:
(Set out the relief or other disposition that is zonght).

DATED AT , Newloundland and Labrador, this
(day) day of (month), (veas).

' : (Sgil) AB.

or

: (M.N.
Solicitor for Applicant
‘Whose address for service
© s ,Ngwfomdlﬂndandx.abmdm’)
TO: (the Respondent or his or her Solicitor

(give name and address) .
108/99 s1; SNL2001 c42 s43
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Form 51.30A
(rule 5730)
19 _No. —_—
In The Supreme Court Of New'foundland and Labrador
Court Of Appeal

BETWEEN A-B. APPELLANT

amd

CD. RESPONDENT
Interlocutory Application

The Application of AB., the (Appellanf) (Respondent)
herein says:

1. (Set forth mererial facw).

2. The (Appellant) (Respondent) therefore applies for an order
that (set forth relief sought).

DATED at ,Newfotmdlandamllabmdnrtha( day)
day of (month), (veag).

- (Sgd.) AB.
or

MN.

Solicitar for Applicant)

(Attach Affidavit of Applicant in support)
108/99 s1; SNL2001 c4Z 845
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Recent Revisions to Civil Procedure

Rules in the Newfoundland and y
Labrador Court of Appeal i

by
Hon. J. Derek Green®

"This paper was prepared by the Hon. I. Derek Green, Chief Justice, Supreme Court

of Newfoundiand and Lzbrador, Trial Division and was presented at a Continuing Legal -
Education Senrinar in February 2000, at which time Chief Justice Green was a Justice of o
Appexl with the Supreme Court of Newfoundland and Labrador, Court of Appeal. Te

opinitins expressed in this paper are the personsl views of the author and do notnecessarily i

refiect those of the Court.
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Striling Out and Deemed Abandonment of Stale Appeals

The records of the Courtare clogged with a large number of stale unperfected appeals™ tliat

the parties or their counsel seem to have no interest in processing to conclusion. Frequently,
@ dizestisfied party at trial will file e Notice of Appeal but very quickly decides, for cost or

otker reasons, not 1o proceed with the appeal. In other cases, counsel sehle the case but fail

. to houowe their obligation® as officers of the court to notify the Court of'the settlement and

to file a Noties of Discontipuance of the appeal. In some other cases, counsel fail to procesd
expedifoucly with the appesl. In still others, subsequent events overtake the importance of
fhe eypoal but the parties forget to notify the Court. Unlike the situation in most other
jurdedictions, the rules did not contain a provision deeming an appeal to be abandoned af er
a perind of inactivity. The result is that the Court maintained as “active” a large number of
appeal files that in reality had little or no likelfhood of ever being resolved by a hearing. Not
only did fhis canse nnnecessary fle mauagement work for the court etaff but it also skew:sd
_court giatislies relating to the opemation of the cowrt.

(=) epistrar’s Application to Strike

Former Rule 57.18 provided what has turned out to be an imperfect means of rectifying this
problem, T provided that the Registrar could initiate an applicatior to the Court to bave a
stale appesl d:smsssed.Aﬂparnestothsappealhadmbanouﬂedatherby service on fie
solicitars of record or the parfies themselves. The requirement of service was interprete:d
as nesessitating serviee either in the traditional way, by personal service™, or by certific:d

mail. Personal service besame a problem because no provision was ever made in the Court

budgei to pay. the cost of service. Furthermore, the Iimited postage budget meant that onty
a fovrnoiices could be mailed each year ! Although service by facsimile-was notrecogniz: d
by ths rule, the Court attempted to use this method in some cases, but was reluctant ©
proceed if a party or counsel did not appear on the day set for the application to be hear,
for foor thet notice had not been properly received.

Another problem resulted from the fact that addresses of parties who were acting fir

#The Deputy Registrar of the Court estimates that, despite action taken under the
old rule, there are as many as 1200 stale unperfected civil appeals still on the books, so e
as old zg 1978,

“See Wheatley v. Lumley Brick Co, Ltd.[1914] W.N, 346

Ut is true that Rule 6.12 provides that personal service is not requ:recl for service

of docunients other than “originating documents™ (defined in Rule 1.03(n) as including only

statemnents of claim and originating applications), and permits service by ordinary mail or
by delivery to & relevent address shown on other documents, it was felt thar where tie

applivarion deelt with the severe consequence of striking 2 notice of appeal, which is the
docment which “originates” an appeal in the Court of Appesl, the Cowurt oughr to be sure
that tha notice was brought home personzlly to the party or his or her counsel, and th:t
therefore, personal service, or service by certified mail, should be required.

G-21
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themselves, and even some lawyers (who had ceased practice or moved away), world o)
change over time and the rule did not specifically make service effective if served on the i

address of record even though it was no longer current. y
Ftule 57.20 provides, it is 1o be hoped, a more streamlined method of dealing wrth .
this problem of stale eppeals. In the first place, it continues to allow for Registra:*’'s
applications, as under the former Rule 57.18, but with the following changes: o
)] The period of inactivity that must exist before the Registrar can initiate an
application has been reduced from 12 months to six months;
(%)) Service of the notice of apphcauunmayheby ordmaryma;l orby “delivery
confirmed facsimile transmissi -
(i) Servicemzybe eﬂ'ectedonthesohc:tor,for the appellant or on the appellant -
at “the last known address indicated in the documents filed”;
(iv)  The rule contemplates service on the respondent only where there is:n .
indicetion in the court record of the respondemt’s solicitor or tle A
respondent’s address; thus, if as often happens, a notice of appesl has been
filed and languishes in the file without anything more being done, and the e )
isnoindication from the notice of appeal 25 to the eddress of the respondent i
or his or her solicitor, the only party to be notified will be the appellaat; .
) The result of 2 successful application will be the “striking out™®, instead of .
the “dismissal” of the appeal. ' o

(b} Deemed Abandonment
Secondly, and more importantly, Rule 57.20 institutes 2 mew concept of “deemel ]
ghadonrent” of appeals after the expiraon of a certain period of inactivity, The Rule
dividas insctive appeals into two categories: (i) those in which notices of appeal were filed
after Tausny 1, 2000; and () those in which notices of appeal were filed before that dat:. =
Ty fhe first category, an appeal will be desmed to have been sbandoned wherz S

®The former rules used the terms “dismiss”, “quash”™ and “stike™ as describin;z
different dispositions that the Court could make in circumstances where it was mot prepere 1
to allow the sppeal in whole or in part. Thenew rule now employs only the words “diszniss ’ )
( to indiceie a disposition on the merits that, subject to ceriein limited end exception:z] et
ciroumstaness dealing with amendment and recongideration of orders, effectively renders .
the coutt fimerus) and “strike” (to indicate a disposition that is not merits-based, does nct
render the Courtfimetus, and allows the Court in appropriafe circumstances to re-instate the
appeal if the inverests of justice require it). The use of the word “strike™ in the context of )
Regisiracs application, therefore, indicates that although the appeal has been struck aml
removed from the active records of the Court, it may nevertheless be reinstated, o1 '
application, if sufficienfly compelling reasons can be given as to: (2) why there was no :
appearznoe on the hearing of the application to strike; (b) the reason for the inactivity; (c|
why there are merits in the appeal; and (d) why there has been no imtervening non-- —
compersalyle prejudice to the other side,

G622
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tielve months® have passed since the “Tast step™ was taken and provided oo arder his
alreary been made upon 2 Registrar’s application®. In the secand category, the appeal w 1l
be dapymied o have been abandoned an the Jater of (i) January 2, 2001* or (3i) twelve montlis
afier tie Jast step taken following Januery i, 2000; and, as well, provided no order has
already heen made following a Registrar’s application™. -
Upon the sppeal being deemed abandoned, the Registrar will record the matter s
an ehandcned appeal and the respondent will automatically become entitled to costs, if any.
The Bepistar must also sead notice by ardinary mail or facsimile transrnission to the parti =5
at their jzst tmown addresses or thase of their solicitors”, but faflure or inability of the
Regiswar 1o give such notice does not affect the validity of the deemed abendonment™, in
the c4se of deemed-abandoned appeals that had been commenced prior to January 1, 2001,

 the Resisrer must, within three months of the entry of the abandonment in the recor],

publish notice of the sbandonment in the Newfoundland and Labrador Gazetts>.
Jjva appellantmay postpone the imning of time with respect to deemed abandonment
by itz an interlocutery application to the Cowrt pursuznt toRule 57.30 for an extensio

of the iz npon which the appeal wounld atherwise be deemed to be zbandoned™, The

. SFEyr the means of calculating the expiration of the 12 month pericd, see Rule.
3.01(g)

™{'he notion of “last step™ is not defined in the rules, It is, however, essentially the
reverse of ihe cancept of a “fresh step™ that appears i Rule 2.02. Consequently, the cas=
law that has developed over the concept of 2 fresh step may have some relevance. See,e.g,
Newfoundland v. Churchill Falls (Labrador) Corp Lid & Queber Hydro Electric Comn..
(1977), 16 NAd & P.ELR. 460; Healey v. Daley et al (1983), 45 Nfld & PELR. 17 (TD);
Jeans v. sty (1983), 45 Nfld & P.ELLR. 13 (ID); Hynes v. Miller (1940), 14 Nfid. L.R.
393 (i 5C). Justas anactmust have “some vitality™ (per Goodridge, J. inChurchill Falls
to constitute a fresh step, 50 also, it may be argued, not every actin the Court will constitut=
2 “last step” for the purpose of postponing the ruming of the 12 month deemed
abandonmeiit rule. '

Uzule 57.20(4)

E¥lrig assurnes that January 1% remains a statutory holiday and January 2% is a court
business dey and not also 2 holiday. See Rule 3.03(a), ().

suite 57.20(5)
sthule 57.20(6)
Riznle 57.2007)
wpils 57.20(6)
#Rule 57.20(9)

G6-23
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application must be fled” prior to the regular deemed abandonment date. The application
shouvld set uutfhereasonformerequestedexmslon(such as delays in the preparation of
o mepeseury irapsoript or the nead for additional fime to analyze the trial record befcre
prepaving u factum) and the estimated amoust of additional tme that will be needsd.
Provided zome understandable explanation is presented, thereby indicating that the appeal
iseiill being aotively pursued, as opposed to being the subject of indifference, itis expectad
that fle Covrt will attempt to accommodate such arequest subject only to having to balance
the sppellant’ s needs in this regard against the existence of any intervening prejudice to 12
respoudent, and accoramodating the Cowrt’s concerns forefficient processing of sppealsal ud
mapgement of the appeal process. ‘

© 1e-mstatement of Abandoned Appeals

An gpneal deemed shandoned under Rule 57.20 is not considered to have been dismisstd
on s meriis. Accordingly, the Coixt will, on applicaﬁon.,-enterm:l'n a request to have e
appeal e instated™s. The grounds upon which an application for re-instatement will lie

enterluined are not cet out in the rule. It is to be expested, bowever, that they would be

gimeiter 1o fhose that the Court now applies in applications to set aside, ex debito justiciaz,
an arder steildng out.a notice of zppeal ymder such Tules as Rule 57.17(¢e) which allows 2
notice of appeal to be swuck out on the ground that the appellant bas upduly delayed e
preparztion end perfection of the appeal”. Thus, an application for re-ingtatement, masle
inter partes, would likely be expected 10 deal with: () 2n explanation for not applying for
ap exclension of time under Rule 57.20(9); (b) anexplanaﬁonﬂoranydelayinspplymgmm-
instats following the deemed abandooment; (c) the existence of any discerniblemezit inthe
appeal if it is re-instated; (d) an indication of 2 continuation of 2 bona fide intent 1o appezl;
apd (&) themeans whereby anyprejuﬂicetotherespandentreﬂﬂﬁng from re-instatementcen
be zmehicrated.

Eﬁganﬁngénorderforre-mstatemmmhe Court may irnpose terms 1o eliminate o1 '

minimize prejudice to the respondent. Those terms could include the peyment by te
appellunt io the responsdent of costs thrown away, as well as the respondent’s costs an tte
re-instutspent appiication itself. Payment may be on solicitor-clent basis. The costs ordr
may centain punitive clements; the rule contemplates payment by the appellant all of e
Tespondeni’s “costs to date” regardless of whether they have been wasted. Fuather, the
Court rmay order that the costs be paid by the zppellant’s solicitor personally if the court is
satisfied (het itis the solicitor himself or herself who was “sespomsible for the filure to have

gs‘QuacrewhethﬁitmustaJsdbeheard? ;
sinyle 57.20(8)

57 & 5 o the oircumstances when the Court will ex debito justicie set eside au order

strilting out a notice of appeal, see Re Philpott Estate (1998), 166 Nild £ PELR. 130 (N7

CA).
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