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SUMMARY OF CURRENT DOCUMENT
Name of Issuing Party or Person PricewaterhouseCoopers Inc., in its capacities
as Receiver and Trustee of Hickman
Equipment {1985) Limited (“PWC?)

Date of Document: 26 February 2003
Summary of Order/Relief Sought or | Order Directing Deloitte & Touche LLP to
statement of purpose in Filing: Provide Documents to PWC and for
Direction Concerning such Documents
Court Sub-File Nomber 7:5 {,
2002 01T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Creditors Arrangement Act,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R.5.N. 1590,
c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and Insolvency Act,
Chapter B-3 of the Revised Statutes of Canada, 1985, as amended

AND
District of Newfoundland
Coart No. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LAERATOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
HICKMAN EQUIFPMENT (1985) LIMITED, carrying
on business at 1269 Topsail Road, in the City of Mt. Pearl
in the Province of Newfoundland and Labrador

INTERLOCUTORY APPLICATION
(INTER PARTES)
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The Application of PricewaterhouseCoopers Inc., in its capacities as Receiver and Trustee of
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Hickman Equipment, (the “Applicant™) says as follows:

1.

By Order of this Honourable Court granted on the 13™ day of March, 2002, and filed with
the Court on the 14" day of March, 2002, it was ordered that the Applicant be appointed

Receiver of Hickman Equipment (the “Receivership Order”).

By a Receiving Order (the “Receiving Order”) made on the 13% day of March, 2002,
pursuant to the provisions of the Bankruptcy and Insolvency Aet (“BIA”) and filed with
the Supreme Court of Newfoundland and Labrador in Bankruptcy and Insolvency on the
14" day of March, 2002, HEL was adjudged bankrupt and the Applicant was appointed

Trustee of the Estate of the bankrupt in bankruptey.

The Receivership Order provided, in part:

6.

11.

THIS COURT ORDERS that PricewaterhouseCoopers Inc., having an
office in the City of 5t. John's (the “"Receiver™) be appointed the receiver
without security purauant to Rule 25 of the Rules of the Supreme Court,
1986 under the Judicature Act, R.S.N. 1990, ¢ J4, of all the property,
assets, enfitlements and undertzking (the “Assets™) of Hickman
Equipment wherever situate including without limitation all property
assetz and undertaking comprised in the term “Property” as such term is
defined in the Initizl Order, all on and subject to the directions, powers,
authorities and terms of this Order and such further and other order as
thiz Court may hercafter make.

THIS COURT OQRDERS that the Receiver is hereby directed to take
immediate possession as scon as practically possible of the Assets with
power and authority to receive, preserve, protect and realize upon the
Assets, or any part thereof, subject to the terms, conditions and in the
manner authorized hereunder until further Order of this Court.

THIS COURT ORDERS that, for the purposes of its performance of its
duties under this Order or any subsequent order of this Court, the
Reoceiver be and is empowered to review the books and records of
Hickman Equipment to determine if those books and records establish
that monies or other property and assets of Hickmen Equipment are
properly accounted for, and whether there are any claims or potential
¢laims by or against Hickman Equipment or any other person who may
have received such monics, property or assets, and to report to this Court
with respect to the nature and extent of such claims or potential claims.
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34. THIS COURT ORDERS that the Receiver may, from time to time, being
an interlocutory a.pphcatlcm before this Court for advice and directions in

discharge of its powers end duties hereunder.

4, The Bankruptcy and Insolvency Act, (“BIA”) provides:

and m

5. The Applicant has determined that it may have a claim against Deloitte & Touche LLP in

H|
164.(1) Where a person has, or is belicved or suspected to have, in his possession
or power any of the property of the bankrupt, or any book, document or paper of
any kind relating in ‘whale or in part to the bankrupt, his dealings or property, or
showing that he is indebted to the bankmupt, he may be required by the trustee to
produce the book, document or paper for the information of the trustee, or to
deliver to him any property of the bankrupt in his possession.

(2) Where a person fails to produce a book, document or paper or to deliver
property as required by this section within five days after being required to do sq,
the trustce may, without an order, examine the person before the registrar of the
court or other authorized person conceming the property, book, document or
paper that the person is supposed td POSSEES.

(3) Any person referred to in subsectmn (1) may be compelled to attend and
testify, and to produce on his cxﬂmmahnn any book, decument or paper that
under this section he is liable to pruduce in the same manner and subject to the
same riles of examination, and thf: same consequences of neglecting to attend or
refusing to disclose the matters m respect of which he may be examined, as
would apply to a bankrupt,

34(1) A trustee may apply to the court for directions in relation to any matter
affecting the administration of the estate of a bankrupt and the court shall give in
writing such directions, if any, as to it appear proper in the circumstances.

its capacity as Receiver or in it its capacity as Trustee of Hickman Equipment.

6, The Applicant seeks an QOrder in the R'cccivership and pursnant to the provisions of the
BIA directing Deloitte & Touche LLP/to produce to the Applicant, in its capacities as
Receiver and Trustee of Hickman Equlpment any property of Hickman Equipment in its
possession and any document in electronic or hard copy form of any kind relating in
whole or in part to Hickman Equipment, its dealings or property, from January 1, 1997 to

the present and, in particular, to pruduce

(1)

all working papers pertaining to Ithe audit of HEL for the fiscal years 1997, 1998,
1999 and 2000, together with a]l working papers developed or prepared in respect

of the calendar year 2001 ;
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(2)

(3)

(4)

(3)

1
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all correspondence to and ﬁun|1 or relating to HEL mcludmg copies of all

correspondence conducted by ema;ll relating in whole or in part to HEL, its
dealings of property during the penod Janwary 1, 1997 to the present;

all books, documents or papers of any kind relating to the inventory of HEL in the -
period January 1, 1997 to the present;

all reports, memos, corresponderice, files or documents of any kind prepared ft?r
or relating to any work pcrfurmed by Deloitte & Touche LLP alome or mn
connection with others for HEL during the period January 1, 1997 to the present;

all invoices submitied to HEL fa:'.:lr any services rendered by Deloitte & Touche
LLP for the period January 1, 1997 to present.

7. Should this Honourable Court see fit to grant the Order referred to in paragraph 6, the
Applicant secks:

(a)

®)

(c)

(d)

i
an Order authorizing the Applicﬂht to take such steps as it may deem necessary or
appropriate, including the retentil:on of such agents, consultants, advisors, experts,
auditors, and solicitors to determine whether it has, either in its capacity as

Receiver or Trustee, a claiin against Deloitte & Touche LLP;

the advice and directions of !the Court pursuant to paragraph 34 of the
Receivership Order and Section 34(1) of the BIA conceming the Applicant’s use
and dissemination of the property and information produced;

an Qrder authorizing the Applic.l:'.ant to seek such further advice, directions, or
authority as it deems necessary in respect of this matter from the inspectors of the
Estate of Hickman Equipment in |Baulcmptcy or this Court by application ex parte

in Charnbers;

an Order directing that all reasonable costs incurred by the Applicant for any of
the purposes referred to herein or in exercising the authority provided herein are
proper costs of the Receivership [to be allocated and paid in accordance with the
provisions of the Cost Allocation |Plan.

DATED at Halifax, Nova Scotia, this 26" day of February, 2003

CARLA. HOLM, Q.¢~
Solicitors for PricewaterhouseCoopers Inc.

in its capacities as Receiver and Trustee
of Hickman Equipment (1985) Limited

|
| - .
whose address for service is:
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Memrick Holm

1801 Hollis Street, Suite 2100
PO Box 1054

Halifax, NS B3J 2X6

or

c/o PricewaterhouseCoopers Inc.
215 Water Street, Suite 302

St. Jobn’s, NL. A1C 6C9

[SSUED at 5t. John’s, Newfoundland and Labrador, this day of February, 2003.

Registrar

(201347
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SUMMARY OF CURRENT DOCUMENT
Name of Issuing Party or Person PricewaterhonseCoopers Ine., in its capacities
as Receiver and Trustee of Hickman

Eguipment (1985) Limited (“PWC*)

| Date of Document: 26 February 2003
Summary of Order/Relief Songht or { Order Directing Deloitte & Touche LLF to
statement of purpose in Filing; Provide Documents to PWC and for
Direction Concerning such Documents
Court Sub-File Numbeyx 7:5

2002 01T 0352
IN THE SUFREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Campanfés " Creditors Arrangement Act,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Aet, R.S.N. 1990,
c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and Insolvency Act,
Chapter B-3 of the Revised Statutes of Canada, 1985, as amended

AND
District of Newfoundland
Court No, 9733
 Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRATOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
HICKMAN EQUIPMENT (1985) LIMITED, carrying
on business at 1269 Topsail Road, in the City of Mt. Pearl,
in the Province of Newfoundland and Labrador

NOTICE
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YOU ARE HEREBY NOTIFIED that the foregoing application will be made to the judge
presiding in Chambers at the Court Houge at St.i John's, Newfoundland and Labrador, on

Wednesday, the 12 day of March, 2003, at 10:00
camn be heard.

a.m. or so soon thereafter as the application
|

! |
YOU ARE FURTHER NOTIFIED that the ‘Com‘t has directed that persons wishing to
reply or 1 respond to the within Application are to file a reply or response with the Court on or
befare March 7, 2003 and to give notice of their reply or response to other parties in these
proceedings in accordance with the terms of Orders earlier issucd in these proceedings

TO: See distribution list attached hereto ag Schedulle A

DATED at Halifax, Nova Scotia, this 26" day of February, J003.

CARL A. HOLM, Q.C.

Solicitor for PricewaterhouseCoopers Inc.,
in its capacities as Receiver and Trustee of
Hickman Equipment (1985) Limited
whose address for service is:

Mexrick Holm

1801 Hollis Street, Suite 2100

PO Box 1054

Halifax, N5 B3J 2X6

or

¢/o PricewaterhouseCoopers Inc.
215 Water Street, Suite 802

St John's, NL. A1C 6C9

ISSUED at St. John’s, Newfoundland and Labrador, tihis day of February, 2003.

(201342)

Registrar
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ABN Amro Bank Canada/
ABN Amro Leasing &
Tramac Equipment Ltd.

Bombardier Capital Leasing
& Culease Financial Services

Caterpillar Equipment

CAT Finance

Cedarrapids

CIBC

CIBC Equipment Fipance
Ltd./CIT Financial Ltd.

Contract Funding Group Inc.

Daimler Chrysler Financial
Servicea/Daimler Chrysler
Capita] Services/Mercedes-
Benz of Canada Ine,

Fabiek Cormp.

GE Capital

GMAC

Group Holdings Ltd./
Hickman Equipment/
Hickman Holdings Ltd.

Ingersoll-Rand Canada Inc.

&FATFWUS DI JL EAaliBe =1 4L

3

|
Schednle “A”

Aubrey L.!Bonnell, Q.C/
Brian Wirsor
David Timms
Brent Keenan

John French

Colin DD, Grant

James Smyﬁ, Q.C./
Philip Warren

Nathan Mixdorf/
Francoise Belzil

R, Wayne B;;'Iyles/
Geofirey Spencer

\
Gregory W. Dickie

Mark G, KlLir

Philip Buckinghany/
Peter O’Flaherty
Elaine Gray‘

Linc A. Rnécrs
Ehaodie E. Mercer, Q.C.

|
Harvey Chaiton
Frederic Scalabrind

Thomas R. I:{endell, Q.C.

E.obert Stacic:’
Griffith D. Roberts

R. Barry Learmonth, Q.C.
Jemathan Wigley

Pl I bi-h DIV ilR

Parties Who H‘ave Been Served

709-722-7521

905-331-2020

709-754-2701

905-849-5512
709-754-5662
319-399-4760
780-413-31352

709-579-2647

709-722-9210

416-213-1831
709-722-4720)
416-863-3527
416-863-2653
709-726-5705

416-213-1845
D05-310-4855

709-722-1763

709-726-2952

709-739-8151
416-863-6275
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John Deerc Lid./
John Deere Credit Inc.

MTC Leasing Inc./

National Leasing Group Ine.

ORIX Financial Services
Canada Ltd.

Goodman Associates Inc.
Royal Bank of Canada
TD Assct Finance Corp.
United Rentals

Wells Fargo Equiptment
Finance Co.
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4

Neil L. Jacc.)bsf

Bruce GraﬁUMaurcen Ryan

R. Paul Burgess

Danald Yaeck

Paul G. Goodman
Thomas 03 Boyne, Q.C.
D. Bradfm;d L. Wicks
Robert Frank

Richard B. Jones

MBIl li-E nDU1ll

709-722-4565

709-754-0913

416-236-3010

902-425-3777
D02-463-7500
709-753-5221
416-360-8277

416-361-6303
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person

PricewaterhouseCoopers Inc., in its capacities
as | Receiver and ‘Trustee of Hickman
Equipment (1985) Limited

Date of Document;

26 February 2003

Summary of Order/Relief Sought or
statement of purpose in Filing:

Drider Directing Deloitte & Tounche LLP to
Provide Docoments to PWC and for
Direction Concerping such Documents

Court Sub-File Number

7:5(,

2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the C'ompames Creditors Arrangement Act,
Chapter C-36 of the Revised Statutes of Canada, 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Cowrt, 1986 under the Judicarure Acr, R.5N. 1990,

c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and Insolvency Act,
Chapter B-3 of the Revised Sta.tl.}ltES of Canada, 1985, as amended

A‘.ND

Court No. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRATOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
HICKMAN EQUIPMENT (1985) LIMITED, carrying
on business at 1269 Topsail Ruaﬁ, in the City of Mt. Pearl,
1n the Province of Newfoundland and Labrador

MEMORANDUM OF FACT AND LAW

District of Newfoundland
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1. PricewaterhouseCoopers [Inc. (“PWC™) has requested the production of material from

Deloitte & Touche LLP.|The material has been requested by PWC in its capacities as
Receiver and Trustee. |
| .

2. A Trustee’.s enﬁflemmt to inspect the documents of 3 parties, even where the
documents are the propexty of another party, was discussed and affirmed in Re Nerwork
Forest Products Lid, 2002 Carswell Ont. 879, 31 C.BR. (4") 297, and in Re San

Squeeze Juices Inc., 1994 Carswell Ont. 291, 27 C.B.R. (3d) 98, Both cases deal with

materials of an anditor.

3. The purposes for which la Trustee may use such materials and limitation in respsct of
their dissemination are discussed in GMAC Commercial Credit Corp - Canada v. TCT
Logistics Inc., 2002 Carswell Ont. 3678.

4. It is proper and legitiznatie for a Trustee to seek to conduct exarninations under s.163(1)

including examinations ogf prospective defendants prior to determining if there is metit in
court proceedings. Re 8.F.Paint Factory Lid. (1980), 3% CB.R. (N.5.) 12 Man.Q.B.); Re

Long, 1978 Carswell Ont|209; ergo it is appropriate to obtain and review documents.

5. PWC secks an Order requiring production of the documents. PWC camnot use its
authonty under the BIA fto obtain the documents for dissemination to 3" parties; it can
only obtain them for pursping its bona fide purpose as Trustee,

6. It recommends the Order preclude it from disseminating the information obtained except
to the Inspectors, the Co|urt, its solicitors, or other agents, it may retain to assist in the
review and evaluation of the material.

7. PWC suggests that if it wishes to disseminate the information more broadly or if others
wish access, such wider dissemination or access should not be permitted except for the
Order of this Court after épplicatinn end on notice to Deloitte & Touche LLP.

3. It will be necessary for ITWC to expend time and obtain opinions if it is to analyse and
determine what, if any, canses o f action against whom the documents may disclose.
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|
|

|
ltie & ‘ PWC
5. If the Court orders Deloitte & Touche LLP to produce the documents requested,

requires an Order which \!vill provide for payment of reasonable costs it may incur.

|
DATED at Halifax, in the Province of Nova Scotia, this 26" day of February, 2003.
|
|
|

Solicitor for PricewaterhouseCoopers Inc.,
in its capacities as Receiver and Trustee of
Hickman Equipment (1985) Limited
whose address for service is:

Merrick Holm

1801 Hollis Street, Suite 2100

PO Box 1054

Halifax, N8 B3J 2X6

:
| CARL A. HOLM, Q.C.
i

ot
c/o PricewaterhouseCoopers Inc.
215 Water Street, Suite 802

St. John’s, NL. ALC 6C9

[201409)
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View Document 7 Page 1 of 5
Network Forest Proc ] law.pro -
of Justice) YCARSWELL

Network Forest P
In the Matter of the Bankruptcy of st Products Limited, a Company Incorporated
Pursuant to the Laws of Onfario, .. ad Offica In tha City of Toronto, in the
Brovince of Ontarlo
Citation: 2002 CarswaliOnt 879, 31 C.B.R. {4th) 257
Court: Ontarlo Superor Court of Justics
Juedga: Cumming .. |
Judgmant: January 21, 2002
Year: 2002
Docket: Teronto 31-388513
Counsel: Orusies Pasparakls, Gavin H. Finlayson, for Plaintiff
Subject
Insolvency
Civi] Practice and Frocedure
Public

Baokruptey — Practice and procedure ln courts — Pscovery and examinafiony — By trustee — Trostee
was investigating significant inventory variance between book valuc and actun! physical inventory of banksupt
and also write-down in inventary balance — Trustcc made nwmcmous foquetts to bankrupt's auditor to deliver
working papers snd decumnents relating to its sudits of bankrupt but anditar refased — Trustee brought motion
for order directing auditor 16 produce documents for inkprction — Motion granted — Section 164{1) of
Bankruptcy snd Insolvency Act was sufficiently broad in scape: to ¢ncompass right of inspection of documents
pertaining to bankrupt which were property of thind party — Section 71(2) of Act vested bagkrupt's pmperty in
trustee — Rule 210.1 of Institute of Chartered Accountants impresscd obligation of copfidentiality on auditars
but recopnized pessibility of const arder — Rules did not override operation of At — No prvilege sttached to
requested documents — Sufficient that trustec made bona fde request for docements for order to issue under 3.
164 of At — Given variance in inventory snd cxtreordinary write-down, any onus on trogice was met —
Auditor's ebligation was to releass all documentation 6 trustce as roquested — Bankmaplcy and Insolvency
Act, R5.C. 1985, c. B-3, . 71(2), 164, 164(1).

Cases considered by Curmming J.:

Sun Squeeze Juices Inc,, .'Ii'z. 27 C.BR. {3d) 98, 1994 CarswellOut 291 (Ont. Bkicy.) — considered
Statutes conzidared:
Can.Bankruptcy and Inselvency Act, R.5.C, 19835, c. B-3

Generally — considered

hitp-Z/www.ecarswell.com/getdoc?Documentd=CaseLaw%5F 729052 & PrintPrey=1 09/10/2002
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5. 71(2) - referred w0
5. 163(1) —- refered 10
5. 164 — considerad

. 164(1) —~ considercd

MOTION by trustce for order directing bankrupt's suditors to produce docirnents for inspecton.

Cumming J.:

The Mation

{ Richter & Parmers Inc. ("Richter™), is Trustec in Bankrupicy (the "Trustee") of Netwark
Forest Products ("Network™), 2 bankrupt. The Trustee moves pursuant to s. 164 of the
Bankruprcy and Insolvency Act, B.8.C. 19835, ¢.B-1 (the "RI4") for an arder dirccting Kraft,
Berger, Grill, Schwartz, Cohen & March LLP ("Kraft Berger”), the avditor for Network for
the 1999 and 2000 fiscal years, to produce for inspection its working papers and other
documents relating to it audits of the bankaupt.

3 The Trustee is investigating a very significant inventory variance of at least $16.4
million between the book value and the actual physical inventory of the bankrupt. Also,a
write down of about $4.5 million in the mventory balance as at June 30, 2000 is queried.

The Law

3 Section 164(1) of the BIA is sufficiently broad in scope to encompass the Tight of
inspection of docurnents pertaining to a bankrupt which are the property of a third party,
such as an auditor, Sun Squeeze Juices Inc., Re (1994), 27 CBR_ (34d) 93 (Ont, Bktcy.), at
99. The underlying public policy is apparent, It is in the public interest that there be
transparency with respect to the business operations and property of the bankTupt for the
protection of creditors. ' ‘ :

Analysis

4 The Trustee and its counse] have made pumerous requests, with the requisite formal
Notice, to Kraft Berger to deliver up the relevant working papers and documentation
pertaining to Network, its dealings and its property, since J uly 23, 2001. These requests
have been rebuffed by Krafi Berger.

5 A Notice of Examination pursuant to 5. 163(1) of the B4, was also served upon Harry
March of Kraft Berger Scptember 5, 2001, but on the advice of counsel he refused to atiend
the scheduled examination. A further Notice pursuant to 5. 164 of the BI4 was served on
Kraft Berger October 24, 2001. Counsel for Kraft Berger then advised that pursuaat to the
Institute of Chartered Accountant Rules Kraft Berger is not permitted to release the
information sought. .

¢ Counsel for Kraft Berger took the position initially that working papers are the property

of Network and not Kraft Rerger and therefore would not be produced. This stance
overlooks not only s.164 of the BIA but also s. 71(2) which vests the bankrupt's property in

. http_:[fwww_.nca:swr-l1.cumfgctdoc?DucumentId=|CascLaw%SF‘ZZ__S_M]_S,_Z&PﬂntPre:FI 09/10/2002
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the Trustee.

7 Some information by way of a list of documents has been given to the Trustee since the
initial refusals. The list purportedly identifics which documents were prepared by‘Kra.ft
Berger, which were prepared by the client and which were prepared by other parties.

s Kraft Berger now takes the position that it will produce all documents prepared by
parties other than the auditor itself. Mr. March in his affidavit says that docurments pmdqued
by Kraft Berger need not be produced. Echoing the carlier position of his counsel, he relies
upon Rule 210.1 relating to "Cenfidentiality of nformation” of the Jnstitute of Chartered
Accountants, which impresses an obligation of confidentiality upon auditors subject to
certain exceptions.

9 Kraft Berger submits that the exceptions in Rule 210.1 do not apply. However, those
rules recognize, of course, the possibility of a court order. Rule 210.1(¢) pravides an
exception "...when such information is to be disclosed by order of lawful authorty". In ajl
events, these rules can not override the aperation of the BI4, even if the rules purported to
do so which, in my view, they do not. Moreover, there is no privilege attaching to the
requested documents. The requested docurnents have nothing to do with any
communications by the bankrupt to a lawyer for the purpose of obtaining legal advice, See
Sun Syugeze Juices Inc. supra at 99, 100.

10 Nevertheless, Kraft Berger submits that confidentiality adheres to the docurnents it has
prepared as auditor for the bankrupt and the Trustee has not met the onus of establishing
that this cloak of confidentiality should be displaced by court ordet. In my view, it is
enough that the Trustee makes a bona fide request for the documents for an order to jssue
under 5. 164. In any event, in my view, if there is any onus upon the Trustee such onus has
been more than met in the instant situation, given the variance in the inventory and
extraordinary writedown.

il Mr. March in his affidavit claima that the Kraft Berger audits were very limited in
scope and the requested information will not assist the Trustee in its investigation. That is
not for Mr. March to decide. His obligation ia to release e/l documents as requested,
including Kraft Berger working papers, and to subimit to an examination if requested.

12 Inmy view, there is no merit in the position of Kraft Berger in respect of the motion at
hand. If they were not prepared to act on the Natice by the Trustee without a court order,
then an order should not have been opposed.

13 Kraft Berger says that if it is ordered to release its documents that it should be paid for
the time spent in identifying and organizing those documents. I disagree. Any expense ta
Kraft Berger has been very largely, if not entirely, due to Kraft Berger secking 1o group or
segregate documents in an attempt to avoid disclosure. Kraft Berger is obliged under the
governing professional rules to maintain records in respect of its clients in an organized and
easily retrievable fashion. If Kraft Berger had met the obvious obligation upon it arising
from s. 164 of the 574 (and not opposed an order if it was of the view a court order was a
necessary prerequisite to disclosure) any time-based opportunity cost to Kraft Berger would
have been de minimis. '

14 The Trustee is entitled to go to the offices of Kraft Berger and identify from the

htip://www. ecarswell.com/getdoc? Documentld=CaseLaw%5F729052& PrintPrev=1 - 09/10/2002
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jnventory list the documents the Trustee wishes to examine. The Trustee shall pay any
disbursements for the Trustee to transport the said identified documents to a photocopier
establishment, the expense of photocopying, and the transportation disbursement to retum
the documents to Kmft Berger. : .

Disposition
15 For the reasons given the moation is granted.
16 Thave been .a.ske:d to fix costs and there is common ground that the quanfum be
$1,0000. inclusive of G.5.T. and all disbursements. Said cost award is payable by Kraft
Berger v the Trustee within 30 days.
17 Order signed to issue forthwith.

- Motion granted,
Court File No. 31-383513
ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURAEBLE MR_ JUSTICE CUMMING

MONDAY, THE 21" DAY OF JANUARY, 2002
IN THE MATTER OF THE BANKRUPTCY OF

NETWORK FOREST FRODUCTS LIMITED, a company incorporated pursuant to the
laws of Ontario, having its head office in the City of Toronto, in the Province of Ontario

ORDER

THIS MOTION, brought by Richter & Partners Inc, ("Richter"), in its capacity as Trustee in
Bankruptcy (the "Trustee") of Network Forest Products Limited ("Network"), for an Order
compelling Kraft, Berger, Grill, Schwartz, Cohen & March LLP {("Kraft Berger") to
produce for inspection and production to the Trustes all books, documents and papers of
any kind relating m whole or in part to Network, itz dealings or property, was heard this day
at 393 University Avenue, Toronto, Ontario.

UPON READING the Trustee's Notice of Motion, the Factums of the parties, the Affidavit
of Harry March swomn Japuary 17, 2002, the First and Second Reports of the Trustee, and
on hearing the submissions of counsel for the Trustee and Krafi Berger:

1. THIS COURT ORDERS Kraft Berger to produce for inspection to the Trustee all
bowks, documents or papers of any kind relating in whale or in part to Network, its
dealings or property, including in particular:

{a) working papers pertaining to Network's fiscal 1999 and 2000 audits,
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including permanent files and system description files;
(b) all correspondence relating to Network and/or E&M Forest Products for the

period begioning November 1, 1999 (or the date that Kraft Berger first
commenced its relationship with Network) and ending March 16, 2001;

(c) information and working papers conceming physical inventory. counts;

(d) mformation relating to work performed on Network's inventory balance ag
at June 30, 2000, which resulted in 2 write down of approximately $4.5 million;
and

(¢) information of any nature relating to work performed by Kraft Bergef.

2. THIS COURT ORDERS costs of this motion be and the same are herehy ﬁxed at
$ 1000.00 payable forthwith 1o the Trustee by Kraft Berger.

This Order bears mterest at the rate of 3 par cent per annumn.

Copyright © CARSWELL, a Divislon of Thomeon Canadas Lid. or ts Lcanaors, All rights rasarvad.
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Network Forest Products Ltd., Re (Ontario Superior Court
of Justice)

Network Forest Products Ltd., Re

Page 1 of 5

law.pro

& CARSWELL

In the Matter of the Bankruptcy of Network Forest Products Limlted, a Company Incorporated
Pursuant to the Laws of Ontarle, Having Its Hoad Office 1n tha Clty of Toronta, In the

Pravines of Ontario

Citation: 2.;002 CarswellOnt 873, 31 C.B.R. (4th) 297
Court; Ontario Superior Court of Justice
‘ Judge: Cumming J.
Judgment: January 21, 2002
Yaar: 2002

Docket: Toronto 31-388513

Counsel: Orestes Pasparakis, Gavin H. Finlayzan, for Plaintiff

Subjact:
Insoivency
Civil Practice and Procedure

Public

Bankruptcy — Practice and procedure In courts — Discovery apd examinations -~ By truatee — Trustze
was investigating significant mventory variance between book value and actual phyzical mventory of bankrupt
and also write-down in inventory belanet — Trustee made numerous requests (o bankrupt's auditar to deliver
working papers and documents telating to its audits of bankrupt but auditor refused — Triastes brought motion
for order directing auditar to produce documents for imlpsction — Motion granted — Section 164{1) of
Bankruptcy and Insolvency Act was sufficicorly broad in scope to encompass right of inspcetion of documents
pertaining ta bankrupt which wers propaty of third party — Section 71(2) of Act veated bankyupt's praperty in
trastee — Rule 210.1 of Instinste of Chartered Accountsats impresscd obligation of confidentiality an snditors
but recognized possibilily of court order — Rules did oot everride operation of Act - Mo privilege attached to
requested docurnents -- Suficicnt that trustee made bona fide request for documents for order 1o issue wades 5.
164 of Act — Given variance in inventory and exmaordinary write-down, any onud oo Tuaics wias et -~
Anditor's obligation was to Telease all dociumentation to trugtee as requented - Bankrupicy and Inwolvency

Act, R.8.C. 1985, c. B-3, 55, TI(2), 164, L64{1).

Cases considered by Cumming J.:

Sun Squeeze Juices Inc., Re, 27 CB.R. (3d) 98, 1994 CarmweliDnt 291 (Onr Bktey.) — considered

Statutes considarasd:

Can.Aankrupicy and Insolvency Aet, R.5.C. 1985, ¢ B-3

Generally — considered

09/10/2002
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Sun Squeeze Juices Inc., Re (Ontario Court of Justice law.pro
(General Division), In Bankruptcy) S CARSWELL

Sun Squeeze Juices Inc., Re
Re bankruptey of SUN SQUEEZE JUICES INC.
Citatlon: 1994 CarswellOnt 291, 27 C.B.R. (3d) 98
Court: Ontarlo Court of Justice (Genaral Dlvlsinq). In Bankruplcy
Judge: Farlay J.
Heard: June 24, 1994
Judgment: Juns 26, 1994
Yoar; 1934
Dacket: Doe, 31.204308-T

Counsal: K. Crofouat, for trustes in hanlu-uph::'y, Coopars & Lybrand
Limited.

Gerald A. Chouest, far Doane Raymond.
Sandra A. Forbes, for Sun Squesza Julees Ine.
Subject:
| Carpocate and Commercial
Insolvency
Civil Practicc end Procedure
Public
Bankruptcy — Practice and procedure o Courts — Ili.u:nirery and exarminations — By trostee.

Bankrupicy — Practice and procedure in Courts — Discovery and examinations — Evidentiary issues —
Privilepe — General.

Professions apd Occupations — Accountants.
Professlons and Occupations — Auditars.

Examinations - Discovery — Frodnction of documentd of third partiss — Section 164 of Bankmpicy and
Insolvency Act being wide cnongh ta allow inspection of documents of third parties —~ No privilege attaching
to client-accountant relationship — Bankouptey and Insolvency Act, RS.C. 1985, c. B-2, & 164..

Section 164 of the Bankruptey and Insolvency Act is widc enough in scops to include a right uf inspection of
documents, even where those documents are the property of anuther pemon. The docaments must, however,

http://wwr.cearswell.convgetdoc?Documentld=CascLaw%5F1 21061 &PrintPrev=1 09/10/2002
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be documents "relating in whole or in part to the bankrupt, his dealings ar property.” While solicitor-client
privilege may prevent such production, there i8 no such refationship berween 2 client and au auditor,
accountant or bookkeeper.

Gasas considerad:

Biomedical Information Corp. v. Pearee (1985), 42 O.R. (2d) 92, 47 CPC.113,28B.LE 20,4
C.P.R. (3d) 54 (Masrer) — referred 1o

Cry-O-Beef Ltd., Re (1985), 64 CBR. (NS.) 42 (Que. §.C.) —~ cansidered

Dilawri, Re; Clarkson Co. v. Chilcots (1984), 53 CBR (N.5.) 251, 48 O.R. (2d) 545, 6 0.A.C. 29,
(sub nom. Chilcsst v. Clarkson Co,) 13 D.LR_(4th) 481, [3 CR.E (C.A) — referred to

Goode v. Tom {Foode & Son Investments Lrd. (1979), 33 CBR {(N.5) 101, I7B.CL R, 244 (8.C) -
referred 1o ‘

Goodman v. Minister of National Revenue, [1968) 2 QO.R. 814 (ELC.) — referred 1o

Leard, Re (1994), 25 CB.R_ (3d) 210, 114 D.L.R. (4th) 135, (ub nom. Re Leard (Bankrupf)) 71
Q.AC. 56 (C.A) — referred to | '

Long, Re (1978), 29 C.B.K. (N.5.) 225 (Out, 5,C.) — considered

Maksymyk Aomes & Building Supplies Lrd (Receiver 30_)9 v. Canada Martpage & Housing Corp., (gub
nam. Maksymyk Homes & Fuilding Supplies Lel (Truseee of) v. CM.H.C) 74 CBR. (14.5.) 209,35
C.P.C. (2d) 275, 61 Man. R. (2d) 77, [1989] 5 W.W.R. 685 (Q.B.) — refared to

Nadon Paving Lid. Re (1967), 10 C.H.E. (N.5.) 57, .59 W.WER. 124, 61 D.LR (2d) 510 (Alta C.A)-
- applied

Statutes considared:

Bankmuptsy aod Insolvency Act, B.5.C. 1985, c. B-3 —
5. 16(5)
&, 163.
8. 164

Motion by aceounting firm relating o whether production of documents in its possczsion required,
Farlay J.:

1 Inmy view Re Nadon Poving Lrd. (1967), 10 CB.R. (N.8.) 57 (Alta. C.A ) clearly
establishes that 5. 164 of the Bankruptey and Insolvency Act (“BLA") is wide enough to
melude a right of inspection of decuments even though they are the property of another
person, Naturally the production of such must be of documents "relating in whole or in part
to the bankrupt, his dealings or property”. See also s. 16(5) of the BIA.

2 Doane Raymond then cites Re Dilawri; Clarkson Co, v. Chileott (1984), 53 CB.R

(N.5.) 251 (Ont. C.A.} with respeet te privilege. Lacourciére LA, for the court said at pp.
253-255: '

http.//www.ecarswell,com/getdoc?Documentld=Casel aw% 5F121 06 1&PrintPrev=1 09/10/2002
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We imanimously agree that the appellant was properly ordered to reatiend before the special exammer
to answer qucstions regsrding his bankrupt clicnf's affairs. We do not agree with the sppellant's
submission that the bankrupt who faces criminal charges end has rotained the appellant as counsel
waould be substantially deprived of his right ta counscl under s, 10(5) of the Charier [Canadian
Charter of Rights and Freedoms, Constitution Act, 1982, Pt. 1] by this testimonial compalsion: Re R.
and Speid (1983), 43 O.R. (2d) 596, 37 C.R. (3d) 220, 8 C.C.C. (3d) 18, 3 D.L.R. (4th) 246 (C-A).

One of the cases telied upon is Gresley v. Mouseley (1856), 2K, & 1. 2EE, 69 ER. 789, However,
Cordery's 7th edition (1981), at p. 3, states as follows:

The position 25 between the clicut's rv.:prclcnmiw;res und their cestuir gque trast is not free from
doubt: cerminly the privilege does not extend beyond what i reasonably necessary o afford the
protcction without which professional legal advice and assistanee could not be abtained safely
or cfficiently. [The fovigote reference iz to Re Londonderry’s Sertlement; Peat v. Walsh, [1965]
Ch. 918, [1965] 2 W.LR. 229, [1964] 3 Al ER. 855 (C.A)]

|
With this qualification in mind we ave satisfied that the appellant can set up ageinst the trustee in
hankmptcy the client's privilsge in respect of his professional legal advion and acsisance.

In our vicw, the appellant can be compelled to disclose all information reganding the bankrupt's affairs,
transactions and the whereghouls of his praperty, eic., which do not require the disclosuare of
compunications made to the sppellant for the putpose of giving lzgal advice. These communications
with respect to property are not privileged. I '

3 Imerely state the obvious when I state that there isa recognized solicitor client privilege
which of conrse invelves counsel and client. See Lacourciére LA. at p. 254

We alto agree with the learned motinns courl judge's an‘a.ly:i.-i af the rationale for the protection of the
solicitor-cliem privilege without which the legal system:conld not finction.

\
4 I do not see that there is any such relationship between a client and
auditor/accountant/bookkecper. It should also go without saying that such a person may
well be a source of a fund of information especially when the bankrupt is or claims to be
lacking in records or parts thereof ] note these are not of the nature of solicitor/third party
documents as discussed in Biomedical Information Ci'arp. v, Pearce (1985), 47 C.P.C. 113
(Ont, Master) or Goodman v. Minister of Nationa! Revenue, [1968] 2 Q.R. 814 (H.C.). The
examination of Blum under 5. 163 contained many suggestions by Blum in answer to
questions conceming the financial arrengements of tﬁc bankrupt that the Trustee should
inguire of Doape Raymond, For example, sce Questions 204-205 and Answers thereto of
the transcript of the examination of Blum conducted on May 26, 1994. Blurn was quite

specific:

{A 205) ‘
|
1 didn't pay $175,000.00 (sic) a year 5o [ have to cxplai.ni these statements, You can invite Les
MNochomovitz end he'll talk abont §t, or Bruce, ‘

I am certain that it would be very helpful for the pmc‘ess for Doane Raymond to assist and
explain and especially when there appear to be missing original journals. The records that
Doane Raymond could-have concerning the investigation done concerning the preparation
of financial statements may well be the best evidence available of the foundation material,

\
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5 AsIread Re Long (1978), 29 C.B.R. (N.5.) 225 (Ont. §.C.) Cory J. at p. 227 was merely
warning of the dangers of the potential for abuse. He was not saying that such an
cxamination by the Trustee would automaticelly result in an abuse. Given the shocking
paucity of material relating ta the financial affairs of the bankrupt found at the premises of
the bankrupt or subsequently delivered to the Trustee (¢.g. lack of monetary records and not
having original journals), I do not see that the Trustee can be accused of embarking on a
fishing expedition, especially when the request is made of Doane Raymond which as a
professional firm would have to have satisfied itse}f in accordance with the principles of the
CICA (incliding sampling techniques and verifications) relating to its review of the.
financial statements of the bankrupt. (See Maksymyk Homes & Building Supplies Ltd.
(Receiver of) v. Canada Mortgage & Housing Corp. (1989), unreported decision of
Manitoha Court of Queen's Bench (M.J. No. 230) at pp. 4-5) [now reported at (sub om,
Maksymyk Homes & Building Supplies Lid. (Trustee of) v. CM.H.C} 74 CB.R.(N3)
209]. T do not see that the demand of the Trustee in these circumstances could be
characterized as unfair and abusive. See paras. 16-17 of Re Leard (1994) unreported
decision of the Ontariu Court of Appeal (O.J. No. 719) [now reported at 25 C.B.R. (3d)
210], whers Weiler 1A, said [at p. 215]: |

|
[para. 16] With respect to the second argument, thar the proposed examination would be unfir or
oppressive, Kennedy J. concluded .. ‘ |

X ix clear that the Trurcee will be wnable to ccj:mplerc jt imvestiparion and prepare the
nacessary accounfing without the examinotion of Graat and the production of the
documentation which he has The propased examination ix critical to the investigation of the
Trustea Graat is the sole means by which the Trustee can obtain the misying documentarion.

\ : :
(para. 17] There would appear to be an atuple evidentiary basis for Kennedy Y. to come to this
conclusion and accordingly the proposed examination is not unfair or abusive. The applicant argued
that the proposed examination was simply 8 "fishing expedition” by the Trustce on bebalf of the
wreditors who were down, and that this was nol the role of the Trustee. In rcsponss to this argument,
the respondent points sut thid the Trustes could advance trastee’s rempedics of framdulent prefercoce
and settlemnent a5 part of the role of Trustee and that this wis an additional reason why the action was
not almakive. I aceept this submission. |

[Emphasis added in these reasons.]

6 I do not think that Re Cry-0-Beef Lid. {1985), 34 CB.R. (N.5.) 42 (Que. 5.C.) should be
taken to stand for the proposition that the trustee must prove just cause in a vacuum, It
should alsa be noted that the Quebec Superior Court in that instance was dealing with
whether a particular memo should be produced. It!was only within that coptext that
Desjardins T, said at p. 46

Celui qui inveque les disposition de I'art. 133 doit dévoiler le but poursuivi afin de parmettes in
tribminal de vErificr si 2 demande est faite sur 1s basc de Yarbitraire, ou, pour des motifs séricux; dans le
cadre vigd 3 et article, 1a prenve de la justification incombe 3 celuf qui en exige la produchon.
l'espéce, cette preuve 0'8 pos été faite, -

7 Tn conclusion, I am of the view that the Trustee ia entitled o proceed notwithstandimg
the claim of client-professional (accuuntam/auditm") privilege, non-praperty of bankrupt and
unfair and abusive investigation based on the situation in this case. It also seems clear from
Bankruptcy & Insolvency Law of Canada, 3d ed., L.W. Houlden and C.H. Morawetz at p. 6-
18.5 (1994), that the barknupt (and a fortiori here Blum) does not have the right to be
present and/or ask questions when others are being examined. Ses Goode v. Tom Goude &

\

\
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Som Frvestmenzs Led. (1979), 33 CBR. (N.S)) 101 (B.C. 5.C.).

8 1would have thought that it would have been more productive and fruitful for Doane
Raymond to have pursued enquiries of the Trustec :m as to make the production,
examination and inspection more meaningful end avoid a great deal of wastage of time and
money rather than immediately proceeding with this motion without pre-alerting the
Trustee. This is particularly so when the last information which the Trustee had was that
Mr. Nachomovitz was requesting an indulgence to have time to assemble the material so as
10 convenience himself regarding his vacation, an jndulgence accorded him without
expression of concern or doubt. | :

9 Costs ere awarded to the Trustee as requested in the amount of $1000. Doane Raymond
is to pay same forthwith. ‘ .
; Order accordingly.

Copyright © CARSWELL, a Divislan of Thamsan I:Il'llﬂ:l Ltd. or It Licensars. Al vights resarved.
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GMAC Commercial Credit Corp. -- Canada v. TCT Lngiétics Inc. law.Ern

(Ontario Superior Court of Justice) SCARSWELL

o |Hiztony aod,
Elest Atz Treatments

GMAC Commarcial Credit Corp. - Canada v. TCT Logistics Inc.

in the Matter of an Appllcation Under Secton 47{1) of the Bankruptcy and Inaofvency Act, R.S.C. 1985, c.B-3
and Section 101 of the Courts of Justice Ac{, R.&,0. 1920, .43

In the Matter of the Sankruptey aad Inzolvency of the TET Group of Gompanies

GMAC Commercial Credlt Corporation = Canada, Applicant and TCT Logistics Ine. and the Companjes Listed
on Schedule “A"™ Hereto, Respondents

Citation: 2002 CarsaellOnt 3678

Court Ontario Superior Court of Justien
Judge: Farlay ).

Heard: October 17, 2082

Judgrnent: Ocfnber 22, 20412

Year: 2002

Docket: 02-20 4387

Couneal: £ Crofoot, for KPMG Ing., Interim Roeceiver and Trustee in Bankruptsy of TCT
Logistics Ing, and related commanies

5. Lamant, for Deloitte & Touche LLP and Delofite X Touche Ine.
Alarr Merskay, fr:tr OMAC Gnmmer.nial Credit Oofp., a creditor
Dougias Herrison, for Ontarle Teachers Pansion Flan Boaard, & cre«ditor
Subject: -
Banlmptcy
Bonkroptcy.
Farley J.:

1 EPMG Inc. ("KMPG") in its capacity a5 Trustee in Bankruptay ("Trustee”) of TCT Iogistics Inc. apd
related eampaniasg ("T'CT Group”) maoved for an order o5 fllows: : ’

Az Cder direcring Deloing & Tonch LLP and fs mbsiciarisg, n pordcnlax Deloin: & wanche Inc. (eollustively, "Daloids
& Touche®), tn produen for the fmmediale inspecdon of the Truste: #od the Interim Revetver 61l hoola, docmeants amd
papers of any kiad In the poascaaivn of Deloine & Tovcha relzting in wwhols orin part o the TCT Growp, My dealings ar
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prapery (callemively, the "Relevant Domments'), indluding i prticulas

(i) the current audit working prper files of Deloitte & Toucks LLY for fncl yaarts ended DEgember 31, 1957
threugh 2001 inclusive;

(i]) all Antes 1o Sle praparad bY gmployees of Delofe & Tonche amd alt frernel memarands, of Deloite & Toucks
in respect of the Companied;

(1) any penmnet files with Dalalte & touche D rEmpect of the Companies;
v} iy mAmagament leTwrs af Datefire £ Touchs 1LY for the fiscal years 1997 throngh 2001 ncingive;
(+) inforomtion of 4ny Dahoe relating to weork pecfarmed by Deloine & Toyche in respact of the Compradles;

{vi) all correspondence Telaring e he Cormpanies for the period beginning he dam Deleitte & Teuche (1P aod
Delnitte & Touche Te. first commenced thei resective relaromship with the Compenics;

(viii) ey working paper prepared by Delokds & Touche oo, FumFuarT m I3 Tetatacr by the Bomd of Dipsclors in
Jamoary 2002 and | .
|
(viii) spectal reports, if amy, prepared by Delatto & Touche for the Companies fiom 1907 1o 2001, indading worke
by Deloite & Tounce: LLE w2 anditar of he Gonpamies xnd work: perforned by Deloits 7 Touch= Inc.
fo or arcund Jentary 2002 o assess the Tmanetal sitnation of the Comprnies.

FMPG also moved for this reliefin its eapacity as Cowt appointed Interim Receiver of the TCT Group;
however, it seems to me that the thmst of this motien has besn brought by it in it Trustese role an dl have
decided 3t on that basis. It seems to me that the righna of the Interim Receiver to tha raquested marerial
owned by the TCT Group is subswned in the right of the Trostee.

2 During the hearing of this motion the Trustes acknowledged that it 3d not raquire aoy mateTial; prior o
the TCT Group recrganization which took place in 1997 and, as such, the Truatas’s reqpect.was Hmited w
the above doraments for the fiscal years emdcd DEosmber 31, 1997 through 2001 inclhasive. -

3 It should go without saying thai the “(rusies (and tor that matter the Intenm’ Hecever by virtue of e
Interim REceivership) by virtue of the property vesting in ths Trustes pursuanr ot the provision of the
Bankruptey and Jnsolvency Act ("BIA™) is cofidled to ohtain any property (including bools, records,
documents, accommts and, infarmation) of the TCT Group now held by Deloie & Touche, Sec 5, 16(3) of
the BJA. The more pertinent question is as that type af material which relates to the financial and other
affaims of the TCT Group whish maybe characterized as the work product of Deloitte & Tooche and not
owned by the TCT Group. This would inclade warking papers of Delnitte & Touche ag auditors and

nitherwize.

4 Poosusto s. 164(1) of the B4, a fmstees fn bankruprey is able to equire the production of any

document or paper of any kind relating to o bankmpt. Sec Re Sun Squeeze Julces Jre. (1994), 27 CH.R. (3d)
9% (Ont. Gen. Div.) atp. 99 where T stated: C

..5. 164 of the Barkruproy and Suofrney Aot is wide enongh to Inchade a right of fnepegiion of docoments evan, thengh,
they are the property af another person.

lttP:waw.acarsw:]].cnm!gﬂduc'.?Docummﬂd=Casellw°/a5F757439£DncIudé:r3&Smsioﬁd-l736601.. 12/24/2002
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(Ont. 8.C.).) at p. 259.

§ Docurpents produced by 2n auditor are not protected by any privilegs recognized by Canadien law which
prevents their production to a trustee in hankruptey. As rtated at p. 100 of Suh Sgueaze

I merely guate the ohvious when I Stase that thore is a reoogmized solicitor dliept privilega which of somrse involves counsel
and cheni -

1 do not sec that there is any such relationship betwern a cheat %mlmdﬂnﬂmmmnvhmkkmpmnshnﬂﬂm sl
widout 3gying that sucl 2 pomoa may well be a source of a funid of inforneliog capecially wles s baukiupncy s oo
clniras w e Jacking L recards or parm theeaot, ] note vhene ame ot of e patye of pelisitan/hi-d paevy dovuszents ac
Frarieeed i Biamtadieal Trefrrmmtios Ceen v Prores 1988, AT OB 133 (Cmr Maser) or Gandmn v Adinismer af

Naricnal Revenye, [1968] £ Q.R, §14 (FLC).

See alsa Network at pp. 299-300. 1

7 Tt is oot for the anditor to withhold material on the basis that the anditar feels that such would not belpful
o Wie b waves i Uasdb by - o Sosmurd al g 302 whae Quuoudog, T LR L )

M. Merch In his afftdavic clajng ﬂ:attthnﬂBngnmdiummylﬁxﬁhdinwupemdthermdhfumﬁun
will ed 2ssist the Trustes fa i3 investlgadon. Thae is not for Mz, Mazch 1o decids.

B What is required is that the trustes in banlmptey malke a good faith zequest for produstion fom a third
party for an ordet to issue under s. 164, See Netwark st p. 299 where Cumming J. stated:

In ooy ¥isw, i s encugh fhat the Trustee makes p boga fide Toquess for the documenits for ko onder to jasue imder 5, 164. In
BTy event, i Tay vicw, if eze it Eny cone wpon the Yrustes such ome has hesp mrore then swet in the instant shkoation,
given the varianre in the inventeory and extmordinary writsdown.

5 Tm it 17" Intarim Receiver Report dated June 24, 2002, EMPG stated at geras, 83 5:

&3, The Interim Recsiver hay determined it i Prelfmrinery nvestigation has disclosed infarmadon syfcient fritwo
pursnE aly claims, nelndng any insuransd claime it may hawve, if it wishes 0 do 59, 1 the Interm REcerver my
Favfer assistanr= ram KMPG Forcnsic fr these pufhoses at 4 lnter dare, ol conmder petpining ihemn at that Hme.

o T Ll sl Jye taxfin isamdinnss ol aTindd, mul fu aleotesce ok CREACHIM Ry uppecats, e Tateslon Fecabver i of e o tat
he mﬂminnrrhvmﬂp'ﬂm:hmﬂdbt torazinared.

5. In the even that CALACCERL wishes 1o furher pursue issucs relsting to the condnct of TCT Insloding, but not Hmired
o thoss adriterdes A9 TaTT of the Frelrmmary Inveshganon, MMALLL-L AY I KM Fortasiy porfoom an
independent and more ctenyive tavestdation.

However in its 19 Interim Recetver Report and its 1° Repon s Trustec, EMPG had to retteat somewhat
Ousu sl position ol Il iwwledge, ueed aothlng clse. Tt stated at poroa. 16~7:
16. On July 2, 2002, fids honorble Court mrharized and directod, ot tho roquest of the Interim Rooetves, that KMEG
Forensie terminate the Preliminnry Fovestigation, The Interim/Recaiver bad detzrmined that the Preliminary Tovestgatian
Tiad disclased informefion ufficisnt for it pume amy claims, nchuding 2oy nnmance Satms i ey havs, 3 it wished W do
20. Howwver, as reportsd m this Honommhles Ceast at paragogh 62 of the Scvenivraih Rrpeot, the: Tntecpm Retetver was of

Evé:eﬂnri:nﬁghxmmﬁmﬁzthnushmnc Horn EMPG Foramic at & later dete md wonld cooslder remaining them me
t o '

17. The Trstee and the Iatrrim Bocelver wonld 1k 1o exploms whether thaie gro clabms ezatast o momiber of partles,
inclnding the amwer of the Companiss od the prinsipals of the Commpenies, mlating to thed durien amd any lmproper

1trp:f!www_c:c-.arr,we:ll.mﬂyﬁm?ﬂmmenﬂﬂuanﬁF?S?dBQ&DnchMHB&Smsiunl'd-'l'l‘_’oﬁﬁﬂ?-.. L2/24/2002
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E Companies from the BMO Account .

Tt went on at paras. 25-7:

25_ Given the huge shonfill it aponnts owring m creditors afizr the realization of tha gparaming ASsets, the Trostes and dhe
Inrerim REcetver ara vhligrind to pursne vezions loveatiguations ints S condnct glving tise 1o soch shortfall and to pursuc
recovary whemo appropristo,

26, Ag indicated s The Tnerim Reveiver's Fim Bepow v s Honeurble Comt deted Fulwoagy 5, 2002 and the Fnterim,
Reociver's Secemd Repert 10 this Houourable Comt dated Fehmury 21, 2002, the hocks and reconds of the Compares are
oot adequar or relizble, In many mstances the dogument=ticn e fizsing, insomplete emd ncantistent.

27. Without prejudicing ey of the s i may be obliged to address, the Trastee and the Interln_:ml]r:t are ofthe
view that Dalnitre & Tonche hns Informaticon perorining to the Campanies that is rlzvant to pasaible clwims being
considercd in respecr of the affnim fir the Companics, inckding, but oot Timited to, clnims against the direcwom and
officars (Including those imvolved in the andit committes.) The Touates anA the Inpim Recefver ore albsp of the view et
Dheloitte & Toruche Tany bave information r=lating tof he Companies that is relavamt w certain ipnance claims.

10 CoryJ. in Re Long (1978), 29 CB.XR. (N.S) 225 (Ont. 5.C.) chserved that the rustes was cotifled by a
&. 164 order of the Banlauptey Court to proceed with em examination which was in essence a discovery. He
said at p. 227;

Ther may be many insences whars it zesente] for tha benafit of the credibes of tha hankup that he oosiee obtam as
Irmch fnformation as possihle hafaes be determines whether or not to proceed with an peticm or undestaks pn action on
bohalf of the bankenpt'a cxtats, The principls thus given is of great mpestancs and coght naot, in'my opimon, to be oaduly
femesed of Testicted. Ttwanld scom tha n many altazrions The trosto: i pocead, with an eeantinetion widch is, Lo effecy,
2 discovery, without thers being payment of secarity coats for the protectian of the other prrdes, That right i prons o
zbnsc, 2nd g doubt I some ing@ncey, 4 wom arerviacd wihiout Testraint by a tagtes, i could became s dbusive that
thae conrt would ke sweps o restdor the practios ‘

1 do not that there is any abuse in the Trustee bere finding out what went am for the purpozc of possible
litigaton for the benefit of the estae.

11 However Deloitte & Touche challenges the right of the Trustes to obiain the requested material if it
conld be tumed around and nsed against Deloitte & Touche in 2n action against that firm for, inrer aliz,
auditer's neglipence. However, botwithstamding the adoption of the implied nudertaking rale in our Reuies of
Chwl Procedure mmd the recognition of the general tule of privacy as discussed in Goodman v. Rossi (1985),
24 OR_ (3d) 259 (Out. C.A.) at pp 267-9 (see also VitaPham Canada Lid. v. F, Holfman-LaRoche Led.

(2001), 212 DL R (4") 5483 (Ont. Div_ Ct.) and Lac d'dmiente du Québse Lzde v. 2857-0702 Québed Inc..
[2001] 2 5.C.R. 743), T do not s2¢ thar the paramonnt federel bankrupicy legislarion provision of s. 164 of
the BI4 is affected.

12 Should ] exercise my discretion however, to estrict, the Trustes from making the material thus shtamed
putsuant io 5. 164 available to the creditars. Bofh, of the arediters attending on this motion has a geat
irtersst in this material, given that there will be significant shortfall for the first secured exeditor and an
absolute ghortfall for the second. As Itead s, 16(5), 5. 26 and 8, 164 ofthe BL4:

8. 16{5) — No peyson is, 25 Aginst the trustes, eputied 1o withheld possession of the hooks of socooer belemging to the
bankrupt or Ay papers or decuments, inclnding Tnatesal it elasmonic fvm, relating m the accounty o o wny Wade
delings of the bankrop: oF to dot tp ey Her or digh of rexntion ftherctn.

8. 26(1) — The mootoe shall keop proper books sod records efthe adminiztoticn ol sath extetc to Which ha ls WP'ﬂlﬂﬂWﬂ. in
which shall be eatered a record of all moneys reseived ot distursed by him, a Hst of 2ll areditacs filing gleims, the emomm:

1ttp:/a'www.ccm-me]l.mm!g:tdn:?]:lnmmﬂdﬁ:uMASF?SﬂﬂB&Dnﬂnﬂcx-B&S:ssinﬂdﬂﬁ660‘7\.-. 12/24/2002
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and dispagition af toge claimes, a copy of all noticas sent out, the ooiginal signed copy ufa]lm.imﬂ:l:ﬁ,prml:ﬂﬂiiug!haﬂ. and
resolntions passed &1 any oeting of eraditon or inspartors, courg vrders and 21l snch other maners or pooecedings s mry
be pecessary to give a camplets Jccomr of his adminlstration af the carate,

5. 26(2) — The estute boaks, recard and decurnents yelating 1o the adroinlstration of an cxtate g1e dermnad 10 be the property
of the estate, and, in the event of any change of mustes, shall fordrwith be delivered 10 the substitoted tractes,

5. 26(3) — The trustue shall permit the hosles, recards oA docurnenbs refemred to in subsectian () 1o be inspected and
coprics theveof made by the Superimendam, the bankewpt ot any creditor or thoir agents at aoy rarsomable time,

.f

E. 164{1) — Whers & pomon has, or is belisved Mﬁﬂmm]ﬂﬂ,hhﬁpﬂm or powe any of the praperty of the

or ary book, decumaemt or pape- of 2y relating o whale or in part to the benlropt, his dealings of propeIry,
oz dhowing thar he is indebird to the beokaupn, he may be mwquired by e tmales: :nFndimcﬁ-b_uuh duoymment or paper
for the information of fhe tmapee, or m delver to him any property of the bankrupe In his posiescIon. .
5. 164(2) — Whar 2 prason fails 1o produce 2 book, deapnm: or pEpe or o deliver property 2 Tequired by this secdon
within days after being mequived o do 5o, The tmstee may, wilhoat an codey, examine the perzon befors tha vepistar of the
caurr or orther anflerized persol ConceTning the PrpAny, book dottiment or poper fimt the persm s yupposed 1 posssg.

5. 164(3) — Any persan refermed @ in subscction (1) may be compslied 4o stend and testify, and to producs on s

examinaron any book, docosent or paper that wnder this sortion be La tables to prodace, o the =Tpe mannar ad subiect to
the sayne pules of sxaminating, aed the seme consequences of neploring to soend or miosing te disclage the maners In
respest of which he may be examinsd, as would apply to » beglaupe,

only 5. 164 extends beyond those docnments which ars owned ry the banktupt. It secms fo me that, Inthe
context of 5. 165(5), it shovld be restrictad to actual property (ncluding docarments) of the bankTupt.
Strmilarly the meaning given to documents in 5. 26 should have the same restricted meaning in that context

. the trustes's correspondence file does Tot come within 5. 216(1) and need not be prodnced fir examination
{in that case by the bankrupt): Re Chua (1995), 34 C.B.R. (3d) 226 (B.C. Master). Sec also Rille 68 of the
Banjruprtcy Rules:

68(1) — Unless the cowrt orders otiarwdes, o ustes shall losep, for at Jeust four years afler the date of the tusree’s
discharge, the hooks, reconds mod docoments relating o the Administration of thar ezmte.

68(2) — Uliless the court ander otherwise, the tmstee shall, pftcr being discharged, send to the latest known address of the
Gebrtar, bankrupt or afficer of the banlopt corporarie, 8 Writes nouce, Wiless there s o wrimen waiver giving up the right
10 be novified that they or thelr represemive may, within 30 fays follewing the ==nding off e natize, ke bick oy of
the debior's ot bankrmpr's boaks, recerds sad dosuments © which aubeestion (L) doss act apply.

Houlden & Morawetz, barkruptcy amd Insolhvency Aet, (Carswell, Toromto; 2001) stares en p. 363;

There i3 & clear distinction Hetemen tha Baoks, reconds and Jocmments relatimg 1o the admininravion of the eatate self and
the hoaks, records and documents of a debror, Buls 68(2) poemits the trostee, aftee he hes recedved bin discharge, o dellver
1o the bankrupe dobrar, where the dabtor is an individual, rr o an officer of n bankrupt eorperaram, where the dobrar it a
corporation, the books, meneds and dosmments of te debtor,

Tn exxy event in my visw the mspeetion of those "astirs hodks, reconds and docurments” relating to the
adminisiration of the cate ia © ba done by creditors in their capacity as rediters of = bankrupt zud pot with
a view as to advancing their claims outside of bankraptey.

13 While Re Taylor ventures Lrd. 1999, 9. CE.ER. (4™) 136 (B.C.8.C.) dealt with marenal mvolving
solicitars, Burnyear J. carefirlly smalysed that which was suhjeet to selicitor—clisnt privilege and that which
was not g0 privileged. Commeneing at p, 145, he reviewed the heading question: Can Documents which are
not privilegad be Provided to Third parties, he stoed at pp. 150-2:

ttp:I/v.w.acmwaﬂ.cnmfgmdnc?bnmmmﬂd:l:asahw%ﬂ?i‘?ﬁﬂ&.‘ﬂuulndm—3&5cﬂaiunIﬂ-‘l:'?BGSCﬂ.... 12/24/2002
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” The powess available 1o the Trustec do oot inctuds the abiiry to review the todks and records of the bankrupt 1o obtin,

- Dot :'Efummﬁmwhinhis peTtine to e affaies of the baaupt, but infrrmagon which Would be of use thind pactics. The
cifarts of the Trustes aod the Inspeciors muast be ypene for the benefr of e creditors only rs the mteresy of those syeditorx
zelate to the propety, deglings and affmry of the banlgwpt B is cleer that the Inspecwors and Tmstcc stnd i a Hdaclary
rekztion o the geperal bady of credifnrs. As a result, the Ircpoctors and Troses must Dot nae thelr wcces 10 the hooks zad
meords of the bardarpt for thelr own paarpases, the perpoaca nf:redim?hnth= sepnrflt:ncltmns:gamstthmi
parriss who had dealings with the bankoupt or 10 2 wey which wonld cenflics with the Trusme's chlipadon to przene all
Iegitimete claims against third parfies that may be availabls 1o the Trmsee aqd the banknupr

The Inspecrors were not appointed in ordsr that Sy paight review the marerials availsbic to them tn jee Whether ey or
others might have umﬁlgfm availnble against parries who had dealings with the Bznkmpt, Flangff heving canses of
action against partied snch g the former solicitnrs will have all of the dghts of dscovery allowed by dic Supreme Crumt
Rules. Tt is inapproprists v allow the Ingpecrom 1o wie thelr present scoons to materals to allow thern of gthers w ave
early accass To marerials which will be sveilable an Mscovery of to have accesr to mosterial whith would aot be avallakls
on discavery. *

Tn the circumermees of thic case, ths accegs which bath the Trusiee and the Tngpactors aad ther salieltors will have tothe
documents and records obtaitad Frm the former soljcitors will ba Yindned o miog these docrmexs in relation ooly w the
"of¥airs of the Banloupt” Ty "ResRr, its Miracs dsttngs™, or its "dealings of propenty™ and nor {g paladon 1o eny other
pixpoaes. Ascondingly, it i appropHam o Smpose upon the Yrusice aod the Inspectors aod their respective jolicitors thar,
‘while the Troestee znd the Inspertors will have compete and unrestriemd access 1o all Taylor and rolaze] Sles which the
Trustes has received from the former soliciten of The Bankmypt, they may nas thaose fles mmd the iformatinn conmined
ooy I relaficm 1o the affeirs of the Bankrupt, At the xame Hme, the solicitar for the Intpectars 'will provide an updertniong
that shec 2od those in her affice who ae asxjsting here i ber ropressrtation of the Inspectees will not provids anyr of the
fofproatinn or dociiments they obiain in har capesity in any other members of thelr S

1 am 0 agrecment with that enalyaia. Indeed to my mind # would be a dereliction of duty by a trusteein
bankruptey 1o provide material which it has obtained pursuant o o 5. 164 arder with others (Grcluding
creditors in their mdividuel per=onal capacity) &0 that in offect the trustes in bankrapicy would be azsisting
other liigants in competidon with the tustee in baakniptcy (which is chargcd with the responsibility of

imiring the estate of the bankrupt for appropriuate distribution to the aeditors pursuant to the hierarchy
of 5. 136 of the BI4). In niy view it wonld be inapprogpriats to allow these ereditors here in theair individue)
pexrzanal eapacities to piggyback upon the Tmstee's 5. 164 exzmination to get a leg up n non-bagkruptcy
Ltigadon. This would he indirectly an improper compulsory czder which would be contrary to the right to
privacy as discusscd in Foodman v. Rorsi, PitaPhaom a0l Lo o' dmicnte. The fact that there i campnlsion
talces it out of the "as found exception” ns discussed in #iiaPharm.

14 Qrder zccordingly.

13 Given that success wis in essence divided, each party is 1 bear its own cosia.
Appendix

s.:ha.dula A" TCT Lagistics Inc. Related Companles

TCT Logistics Inc,

TCT Acquisiion Ng. 1 Lid.

Atormic TCT Logisties Ine.

Aremic TCT Logisties (Alberta) Inc,

tp /e, ecarswelL.eom/getdocDocrmentTd—CeosLaw¥4 5F 757480 &DocIndex—3 & Seapionld=1736607... 12/24/2002
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* TCT Canada Logistics Inc.
- Tnter-Ocean Terroinals (B.C.) Lid

Atomic Transport Incorporated
TCT Warehousing Lng-:isﬁt:s Inc.
TCT Warehousng Logistics No, 2 Inc.
R_R.S. Trensport (1998) Tnc.
TCOT Acquistion No. 2 Lad
Tri-Line Expresaways Liud. (4 successor tor Tri-Line Expregeway Lol and TCT Acquisition No, 3 Ltd)
Tri-Line Expressways, Inc, 2984008 Canada Ine.
High-Tech Express & Distribation Ine.
06505 Britich Columiia Ltd,

606966 British Columbia Lid.

Copyright § CARSWELL, a Diviricsr.of Thomesn Canada L, or its Licensors, AR rights resarvad.

tp/lwrarw ecarswell.com/getdoc’Documentid=CaseLaw % SE757489&DocIndex—3 & Sessionld=1736607.... 12/24/2002



Fltel 1 oAby L1 A MNM

Rt & i bl Wl W WA f o LV J ) "ﬂﬂl LI il L oAben 117N

]
12 CANADIAN BaNKRUPTCY REPORTS [Vol. 39

set off certain outstanding obligations of the retired partner. The
court held that set-off was available because the cross.claims were
debts or, if not, were “flowing'out of and Inseparately connected with
his previous dealings and transactions with the firm™. This raised the
prospect of set-off which doés not arise out of the actua] contract
creating the chose in action ‘assigned. However, the court felt it
necessary to find a connectior] between the two, a connection which
— it could be argued — was sufficiently close to create constructive
notice. I say no more, except that this is no authority for the proposi-
tion the appellant offers.

Lastly, the appellant also'! relied on Williams v. Davies (1829), 2
Sim. 461, 57 E.R. 860. This case was decided in 1829, In his one-
sentence judgment, the Vice—C‘;ﬁmncellor seems to understand that he
18 dealing with two judgment idebts, In any event, the decision was
doubted later by Lord Cottenham in Rawson and I do not think it is

worthy of further consideration,

I concluded that the authorities do not support any further
extension of the rule in the Nﬂd. Ry. case, even restated as [ have
restated it. Accordingly, the cls;iim of the appellant must fail.

I would dismiss the appeal with costs,
! Appeal dismissed

Re S.P. PAINT FACTORY LTD.,

Manitoba-i Queen’s Bench,
Cantlie, Repgistrar

Judgment — July 4, 1980.
|

Practice and proccdure — Right to discovery — Application to require bank represen-
tatives to re-attend for examination and produce documents — Inspectors' resolution
authorizing examination of any personiin trustee’s opinion having knowledge of hank-
rupt’s affairs — Proper delegation — Bank compelled to produce evidence supporting
claims against it — Ovrder for re-attendance,

The trustee of a bankrupt estate brought an application to réquire representa-
tives of a bank to attend for examination pursuant to s, 133 of the Bankruptcy Act
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Re S.P, Paint Factory Ltd. [Man.] Cantlie, Registrar 13

and to produce certain documents in the possession of the bank. A copy of the
resolution of the inspectors authorizing the examination was not produced at the
examinaiion. The resolution of the inspectors did not specifically name the represen-
tatives of the bank but authorized the examination of any person who appeared to
the trustee to have knowledge of the affairs of the bankrupt. The resolution was
attacked as an improper delegation by the inspectors to the trustee of the power to
decide who should be examined. The trustee also sought the production of docu-
ments relating to the validity of the bank’s security and its realization of its security.

Held — Representatives of bank required to re-attend for examination and produce
documents sought.

The inspectors were entitled to delegate to the trustee the determination of
those to be examined under s. 133 of the Bankruptcy Act. The trusiee was em-
powered to order production of a document independently of any examination of
the person producing it. The bank was required to produce documents which could
be used as cvidence to support claims against it.

Cases considered
Re Long (1978), 29 C.B.R. (N.5.) 225 (Ont. 5.C.) — followed.

Statutes considered
RBankruptcy Act, R.5.C. 1970, c. B-3, 5. 133,
Canada Evidence Act, R5.C. 1970, c. E-10, 5. 29 [am. 1974-75-76, c. 14, 5. 57].

[Note up with 3 Can. Abr. (2d) Bankruptey, XVIII, 11.]

APPLICATION to require representatives of a bank to attend for
examination and to produce certain documents.

D. Lloyd. for applicant. _
T.E. Wright and W.E. Skelly, for respondent.

(Winnipeg No. 44/80 Bkcy)

4Ath July 1980. CAanTLIE, Registrar:—This is an application by
the trustee in bankruptcey of S.F. Paint Factory for “an Order requir-
ing Arthur Wrightson and Elliott Dary, as designated representatives
of the Canadian Imperial Bank of Commerce, to re-attend, at their
own expense, before a Special Examiner, to be examined by the
Trustee, under Section 133 of The Bankruptcy Act[R.5.C. 1970, c. B-3]
and to produce thereat all banking documents in the possession of the
bank pertaining to the accounts of 5.P. Paint Factory Ltd. and further
all records pertaining to the sale of the assets of the bankrupt by the
Canadian Imperial Bank of Commerce, pursuant to its various secur-
ity instruments’.
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passed under s. 133, The trustee’s authority to examine Messrs.
Wrightson and Dary, therefore, rests on the authorization given to

PR =V R VI BT 14 HALTE, IS 1A Mol Dius UL

14 CANADIAN BANKRURTCY REPORTS [Vol. 39

The trustee, under the authority of a resolution of the inspectors
at a meetng on 26th February 1980, the minutes of which are Ex, A.
to the affidavit of LK. Strang, summoned Arthur Wrightson and
Elliott Dary to be examined under s, 133 and to produce thereat all
relevant records of the bank. They duly attended, but when called on
to produce the records, refused to do so. Hence this application.

On behalf of the bank, Mr. Wright raised tWo preliminary objec-
tions. The first was that no copy of the text of the inspectors’ resolu-
tion had been produced at the examination, although he conceded
that Mr. Lloyd, on behalf of the trustee, had instead undertaken to
deliver one subsequently. As the bank now has the textin Ex. A to the
affidavit, nothing could now turn on this point, except the costs of this
application.

Mr. Wright’s second objection was to the terms of the resolution.

So far as relevant, the minutes of the inspectors’ meeting read as
fellows:

It was moved by Mr. Bodrug, seconded by Mr. Strome, and -
unanimously carried, thar the Trustee instruct the estate solicitor to
cxarmine the validity of the security held by the Canadian Imperial
Bank of Commerce,

It was moved by Mr. Bodrug, seconded by Mr. Strorme, and
unanimously carried, that the Trustee investigate the cirey mstances of
the sale of the bankrupt’s inventory and chaticls by Mr. W, Warms,
agent for the Canadian Imperial Bank of Commerce, in order 1o
determine whether or not it was an improvident realization.

It was moved by Mr. Bodrug, seconded by Mr. Strome, and
unanimously carried, thar pursuant to Section 133 of The Bankruptcy
Act, the following persons be examined:

Mr. G.V. Hapue

Mr. P. Leibel

Mr. D. MacDonnel
Mr. B. Fry

Mr. W, Warms, F.C.A.
Mr. Schimnowski

and further any other person that in the opinion of the Trustee have
knowledge of the affairs of the Bankrupt be examined in accordance
with the provisions of Sectiop 133 of The Bankruptcy Act.

Mr. Warms was the recejver appointed by the bank, but no

officer of the bank js named or explicitly referred to 11 the resolution



merrich noim

2IZG/UD 95 PAGE Sb//2 MEYXY1ICHh ROl

Re S.P. Paint Eactory Ltd. [Man.} Cantlie, Registrar 15

him to examine any other person who appears to him to have knowl-
edge of the affairs of the bankrupt.

Mr. Wright attacked this as an improper delegation by the
inspectors to the trustee of the power to decide who should be
examined. He contended that the requirement for authorization by
the creditors or the inspectors is intended to protect persons in the
position of his client from being exposed to an irresponsible exercise
by the trustee of his power to examine. T agree that the requirement is
intended to preclude an irresponsible exercise of this power by the
trustee, but the purpose, in my opiniomn, is to protect, not the persons
who may be liable 1o examination, but the assets of the estate from
being expended in futile examinations. If the inspectors have suffi-
cient confidence in the trustee to give him a discretion to add to the list
of persons to be examined, that is their concern. Itis not a ground on
which a person summoned by the trustee can refuse to submit to
examination.

Furthermore, in the instant case, it is abundantly clear, from the
two paragraphs in the minutes preceding the actual resolution, that
the inspectors wanted the validity of the bank’s security and its
realization of its security investigated and the concluding part of the
resolution is obviously intended to authorize the trustee to examine
anyone who appears to be able to give information on these matters.

Turning to the substance of the motion, Mr. Wright made it clear
that the bank’s objection related entirely to the documents it was
being required to produce, and that, once that 1ssue was settled, the
bank would undertake to cause Messrs. Wrightson and Dary to
re-attend for examination and to answer any proper questions. In
view of this undertaking, the first part of the order requested is not
necessary. Furthermore, it is not conducive to an expeditious exami-
nation for the trustee to see the documents for the first time at the
examination. Section 133 empowers the trustee to order documents to
be produced, not by any person being examined, but “by any person
liable to be examined”. He can, therefore, order production of a
document independently of any examination of the person producing
it. This is clearly what is wanted here.

It remains to consider what documents the trustee actually wants
and whether it is entitled to them.

The trustee has already. seen the chatiel mortgages and other
documents that actually create the bank’s security. The documents 1t
still wants to see fall into three categories, namely:
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(1) the actual banking records of the bankrupt’s various accounts
with the bank:

(2) documents, correspondence and papers relating to the taking of
the chattel mortgage dated 28ih June 1979;

(3) documents, correspondence and papers relating to the realiza-
tiont of the bank’s security on the assets of the bankrupt.

The trustee’s right to see the documents in the first category is not
contested. The bankrupt likely has copies of them, or of most of them,
and the trustee is really only concerned to verify that the bankrupt's
copies are complete. As these are the only documents to which s. 29
[am. 1974-75-76, c. 14, 5. 57] of the Canada Evidence Act, R.S.C.
1970, c. E-10 could apply, the possible effect of that section in 4 case
where the right to inspect the documents is contested does not arise in
this case.

The trustee’s object in asking for production of the second
category of documents is, of course, to determine whether the chattel
mortgage can be attacked as a preference, and the object in asking for
production of the third category is to ascertain whether or not the
assets concerned were sold at an undervalue. In short, the trustee is
looking for evidence that could be used in claims against the bank in
its capacity as a secured creditor. Indeed, the circumstance that this
secured creditor 1s a bank is irrelevant; precisely similar issues could
arise in any bankruptcy in respect to any secured credijtor.
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In attacking the chattel mortgage as a preference, the trustee will
be pursuing a remedy conferred by the Bankruptcy Act, which indeed
would not exist but for the bankruptcy. Undoubtedly, the trustee is
hoping to make the bank produce documents which will provide
evidence against itself, but equally obviously that is precisely what s.
133 is intended to enable a trustee to do. Consequently, I can see no
possible answer to this part of the trustee’s request.

The potential claim in respect to the sale of the assets is different.
g If they were sold at an undervalue, the trustee’s remedy, if it has ome, is
precisely the same as the remedy the bankrupt itself would have had if
there had been no bankruptcy. Itis a remedy that cannot be pursued
by any proceeding in the bankruptcy, but must be the subject of an
ordinary-action at law. In substance, the trustee is trying to get
discovery before commencing the action, an advantage that is not
available to ordinary litigants and would not have been available to
the bankrupt. However, the wording of s. 133 is wide enough to cover

STrpimp el e g
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it, and in Re Long (1978), 29 C.B.R. (N.5.) 225 (Ont. 5.C.), Cory J.
permitted a trustee to examine, under s. 133, the other party to an
action on a contract forthe sale of land that had been commenced by
the bankrupt. Accordingly, I am f the opinion that the trustee must
succeed on this part of the application also.

There will, therefofe, be an order requiring the proper officers of
the bank to produce the documents of all three categories, The
trustee’s application haying succeeded on all points of importance, it
is entitled to its costs to be paid by the bank, fixed at 150 inclusive of
disbursements. -

Application granted.

; RE CRAIG
British Colum;bia Supreme Court {In Bankruptcy],
Campbell L.I.8.C,

! .
- Heard — December 4,|1980 and April 14, 1981,
Judgment — May 11, 1981,

Discharge of bankrupt — As#ets less than 50 cents on the dollar of amount of unsecuored
liahilities — Arising from circumstances |for which bankyupt could not justly be held

responsible — Failure of bankrupt to perfl'orm his duties — Obligation of bankrupt to
his creditors — Necessary for bankrupt t9 maintain his family — Order of discharge
conditional upon payment to creditors.

Cases considered i
Re Lamberr (1962), 3 C.B.R. (N.5.) 216 (Ont. 5.C.) — applied.
|

Statutes considered
Bankruprtey Act, R.S.(}‘. 1970, c. B-3, 5. 142, 143 (a), (m).
|
[Note up with 3 Can. Abr. (2d) Bankrupicy, XXII, 3.]

AFPPLICATION of bankrupt for discharge from bankruptcy.

B.T. Gibson, for applicant.
R.E. Turner. for opposing creditors.

. (Vancouver No. 94296; 65/80)
| !
11th May 1981. CAMpPBELL |L.J.5.C.:—The bankrupt applies
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Ltong, Re (Ontario Supreme Court, In Ban kru ptcy) & law.pro
Long, Re .
RE LONG | .-
Gitation: 1978 CarswellOnt 209, 29 C.B.R. (N.8.) 225
Court: Ontario Supreme Court, In Bankruptcy
Judge: Cory J. : '
Heard: November 14, :1978
Judgment: Novemhari 14,1978
Yaar: 1978 , |
Docket: No. 578/78 I |
Counsal: H. Fogul, fné' trustee.
P. Sengbusch, for ras;pandant.
Subject: ;

Corporatc and Commercial
Bankruptcy

Civil Practice and Proce:di.l:e

Bankruptcy -—— Practice and procedure in courts — Discovery and examination — By trustes.
|

Examination — Examination by wrustee under s.i 133(1) of the Bankruptcy Act.

Held: i
|
|
There may be many instanccs where it is esscntial for the benefit of the cre:fh'mrs of the bankrpt that the
trustee obtain as much information as possible before he determines whether or not to proceed with an action
or undertake an action on behalf of the bankrupt's ostate, The principle thus given is of great importance and
aught not to be unduly fettered or restricted That right is pronc to abuse and no doubt in many instances, if it
were exercised without restraint by a trustes, it,could become so abusive that the court would take steps to
restrict the practice. : ‘

Statute considerad: .
|

Bankruptcy Act, R.5.C. 1970, c. B-3, 5. 133(1),

Application by trustee to examine certain persc;ins under 5. 133{1) of the Bankmptcy Act.

Cory J. (arally):

http-//www.ecarswell.com/getdoc?Documentld=CaseLaw%5F80335 &PrintPrev=] 30/12/2002
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1 An application has been brought by the trustee to ;axamine Mr. Kenneth Wilford
tey Act, R.S.C. 1970, c. B-3. The

pursuant to the provisions of 5. 133(1) of the Ba.nl‘ﬂ:upI
relevant section provides as follows: |

133. (1) The trustes, upon ordinary resolution passed by!
resolution of a majority of the inspectors, may, without an order, examine wader oath before the
registrar of the court or other anthorized person, the barkrupt, any person reasenably thought to have
Imowledge of the affairs of the bankyupt-or any person v{rhu is or has been an agent, clerk, servant,
officer, director or employee of the bankrupt, respecﬂng“ the bankrupt, his dealings or property and may
order any persen liable to be so examined to produce any books, documents, correspondence of papers

in his possession or power rclating in all or in part to the bankrupt, his dealings or property.

the creditors or upon the written request or

2 The affidavit of Mr. Aykroyd, chartered acc:ounta!nt of the r.?ity of Peterborough, states
that he is the resident manager for Dunwoody Limited, the trustee of the estate of the
bankrupt. The affidavit contains as Ex. 2 a direction from Don Larmont. It is inl the following
terms: '

|
I, Don Lamont, being the sole inspector of the abave estate hereby authorize Dunwoody Limited,
trustee, ta examine Kenncth Wilford under oath and to order him to/produce any books, documents,
comrespondents [sic) or papers in his possession or powér relating in all or in part to the bankrupt's
dealings with the said Wilford on the m::rctu of an optio ::1 to purchase property and a deposit of
£1,500.00. Trustes is hereby authorized to direct estate solicilor to provide him with all necessary
assistance on the matter. : -

| .

3 An appointment was then duly served upon Mr. Wilford. Mr, Wilford did not attend.
Mr. Wilford's solicitor contends that s. 133 of the Ba!:nkruptcy Act does not apply. He states
firstly that there is no evidence before the court of th:lﬂ interest of Mr. Wilford in the affairs
of the bankrupt. That submission I cannot accept, fo | the affidavit material includes the
direction of Mr. Lamont, the inspecior, which in turn refers to the option to purchase, That
in my opinion is sufficient to demonstrate the interest that Mr. Wilford has in the affairs of
the bankrupt. . ' .

4 It was next contended that Mr. Wilford does not
cannot accept that contention for there are many exa
deposit or when the interest in real estate of the bank
the bankrupt's estate. In such circumstances the trust

fall within the ambit of 5. 133(1). [
mples that might be given where the
rupt was the most significant asset of
se would be duty-bound to examine

fully and carefully in regard to the interest in realty dnd the deposits paid and to pursue such
interests that were for the benefit of the creditors of d;he bankrupt.

4o indirectly what it could not do

5 Lastly it is stated that the trustee is atternpting to .
athy. Although it is not all before me

directly. For that position I have a preat deal of symg
by way of material I accept the submissions made by| both counsel, that the history of this
matter would indicate that the bankrupt had entered imto an offer with Wilford before he had
his assignment in bankruptcy. There was a dispute b%tween the bankrupt and Wilford at the
time of closing, and the bankrupt then brought an acfion against Wilford for the return of
the deposit. Pleadings were exchanged between the parties. Before discoveries could be
held the bankrupt made his assignment, The same sd:licitom aré acting for the trustee as
acted for the bankrupt in the action against Wilford. further, in January 1978, it would
appear that the solicitors for the trustee advised the Sf::)h'citar for Wilford that they were
authorized by the trustee to proceed with the action. I then have some very serious
misgivings as to the bona fides of the application. Hti:awever, on principle it would appear
that the Bankruptcy Act has given specific powers tq the trustee to examine Wilford
pursuant to s. 133(1). '

|
|
http ://www.ecarswell.conﬂgetdoc?Ducmnenﬂdr-CaseLaw?.l!/u

5F80335&PrintPrev=1 30/12/2002
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6 There may be many instances where it is essential for the benefit of the creditors of the
bankrupt that the trustee obtain as much information as possible before he determines
whether or not to proceed with an action or undertake;an action on behalf of the bankrupt's
estate. The principle thug given is of great importance and ought not, in my opinion, to be
unduly fettered or restricted. It would seem that in many situations the trustee can proceed
with an examination which is, in effect, a discovery, without there being payment of
security costs for the protection of the other parties. That right is prone to abuse, and no
doubt in some instances, if it were exercised without restraint by a trustee, it could become
so abusive that the court would take steps to restrict the practice. In this case it seems
appropriate to require the respondent, Wilford, to re-attend on an appointment to be
examined. In my view there was a valid objection raised by the respondent, and be ought
not to be penalized by way of costs. The only costs therefore will be the costs of the Tustee
out of the estate. ' !

Application granted.

; } :
Copyright @ CARSWELL, a Division of Thomson Canada Litd, or Itz Lcensarz, All rights reserved.
i |

. i | |
http://www.ecarswell.com/getdoc?DocumentId=CaseL aw%5F803358: PrintPrev=1 30/12/2002
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person

PricewaterhouseCaopers Inc., in its capacities
as  Receiver andi Trustee of Hickman
Equipment (1985) Limited

 Date of Document:

26 February 2003

Summary of Order/Relief Sought or
statement of purpose in Filing:

Order Directing Deloitte & Touche LLF to
Provide Documents to PWC and for
Direction Comerning such Documents

Court Sub-File Number

17:5( 0

2002 01T 0352 |
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Credztars.Arrange'meuz Aet,
Chapter C-36 of the Revised Statutes of Canada, 1985 as amended

AND IN THE MATTER OF the plan of compmqnse or
arrangement of Hiclanan Bquipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R. S N. 1990,

c. J4, as amended

AND IN THE MATTER OF the Banfrupicy and![nsolvenqy Act,
Chapter B-3 of the Revised Statates of Canada, 1985, as amended

AND

Court No. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFDUNDLAND AND LABRATOR
IN BANKRUPTCY AND INSDLVENCY

IN THE MATTER OF THE BANKRUPTCY O.F
HICKMAN EQUIPMENT (1985) LIMITED, cérrying
on business at 1269 Topsail Road, in the City of Mt. Pearl,
in the Province of Newfoundland and Labrador '

AFFIDAVIT OF JAMES KIRBY

Sworn 26 February 2003

Disérict of Newfoundland



I, James A. Kitby, C.A., CIRP, Senior V1co—Pres1dcnt of PnoowaterhousoCoopcrs Inc. of St.
John’s, in the Provmco of Newfoundland and Labrador make oath and say as follows:

1.

By Order of this Court granted on tho 13™ day of March, 2002, PricewaterhouseCoopers
Inc. was appointed the Receiver of Hickman Equipment (1985) Limited (“HEL") and by
a Receiving Order granted on Maroh 13, 2002 appointed as the Trustee of the Estate of
HEL in Bankruptcy. In this Affidavit, PnoowaterhouseCoopers In¢. is referred to in its
capacitics as Receiver and Trustoe as “PWC”,

I am Senior Vice-President of PWC and as such have personal knowledge of all matters
herein deposed to, except where statod o be based on mfonnatton and belief.

I wrote Mr. Kenneth Fredeen, Genoral Counsel of Dolmto & Touche LLP, on behalf of

" PWC on October 11, 2002, roquostmg production of property and materials as described

in the letter. A true copy of my letter is attached and marked as Exhibat “A” to this my
Affidavit,

I e-mailed Mr. Fredeen on Novombor ]4 2003, followmg up on my QOctober 11" letter, A
true copy of my e-maijl of November 14t is attached a.nd marked as Exhibit “B” to this
my Affidavit. :

On December 2, 2002, I received a photocopy of an e-rnall Mr. Fredeen attempted to
send on November 25, 2002, in which ho said: .

James, my apologies for the dolay We would bo pleased to produce the
docuinents provided to us by owr client. 1 shall struct our offices in St. John
(sic) to forward thoge to you! !
With respect to Deloitte & Touohe prepared dooumcnts could you please advise
as to why these documents are | rcquu'od and the plannod use of same. Your
request is expansive and your further advice on tho intended use would be
helpful. Please let me know 1f you think a meeting would be helpful.

Thanks. Ken i
I replied to Mr. Fredeen’s e-mail by letter dated Deceniber 12, 2002, A true copy of my
letter of December 12™ is attached and marked as Ex]:ublt “C” to this my Affidavit.

Mr. Fredeen replied by letter dated J anuary 17, 2003 A| true copy of Mr. Fredeen’s letter
is attached and marked as Exhibit ”‘to this my A_fﬁdav:tt

I have not replied to Mr. Fredeen’s lottor but Receiver” s counsel, Carl Holm, and I have
attempted fo speak with him to discuss his letter and produotlon To date, we have been
unsuccessful. Copies of exchange of e-mails concermng' our efforts to spoak with him are
attached and marked as Exhibit “E” to thls my Afﬁdawt



10.

11.

12.

13.

14.

15.

SWORN TO at 5t. John’s, in the
Province of Newfoundland and
Labrador, thm,}@*&i? o

Based on review of the books and records of H1c1c:11‘an Equipment conducted in the
course of the Recewershlp to date, PWC has determingd PWC may have a claim in its
capacity as Receiver or in its capa.r:.lty as a Trustee under the BIA agamst Deloitte and

Touche 1.LP. | :

It is PWC’s opmmn that it cannot detemune wheﬂlcr there is such a claim without
receiving and reviewing the matenals requested ﬁ'om Deloitte & Touche LLP and

obtaining legal and other expert c:p1mon thereomn. |

PWC has been advised by counse] it 1s proper for a trust'ee to seek the matenal requested;

he reports that in the 2003 Annotated edition of ﬂ1¢|Bankmpt¢y Act by Houlden &
Morawitz at page 662, the following i is stated: !

Before a trustee commences civil ‘proceed.mgs it is qu:ttc proper for the trustee to

conduct examinations under seclion 163(1), mcludmg examinations of the

defendants in the proposed civil \ac‘non Re S.A. Pamt Factory Ltd. (1980), 39

CB.R. (N.5) 12 (Man.Q.B.). The trusiee is enhtlcd to investipate the matter

thoroughly before expending estatc MONEYs in court proceadmgs
Various creditors have made inquiries of FWC cc:ncernlmg access to Deloitte & Touche
LLP’s working papers. Creditors have indicated a desire to obtain for theu' OWIl TEViEW
copies of documents which PWC Inay obtain. i
PWC has been advised by counsel that it is proper for a trustee to request and obtain the
materials sought if intended for use by the Trustee mIthe performance of its duties as
Trustee; counsel has advised it would not be proper to require production of the
documents for the purpose of disseminating same to crecliitors for their independent use.

_ : | i |
If PWC is to obtain production of the' documents and use it for purposes of determining
whether a valid cause of action may exist, it will incurfcosts through the expenditure of
time of its personnel and in obtaining expert legal and audit opinions.
| | :

PWC requires the advice and direction of the Court pursuant to paragraph 34 of the
Receivership Order and section 34 of] the BIA concerning the use and dissemination of
materials which may be produced by‘ Deloitte & Touche LLP and an Order that costs
reasonably incurred by PWC as taxed‘ and allowed by thls Court will constitute costs of

this proceeding, to be paid pursuant to the provisions of 'the Cost Allocatlon Plan.

&B

)
g |
Febru . 2003, before me, ) 1
% ) | Oﬁ'«ﬁ 4 - "M
) :
) ;
)

arrifter of the Supt urt
of Newfoundland and Labrador

|

i ‘

! 1 (201350)
| :

|



PRICEAATERHOUSE(COPERS

PricewaterhouseCoopers Inc.
Atante Place

. Box 75, 215 Water Street, Sulle 802
\ St.John's, ML

‘ ' | Canada AlC &C9
i * Telephons +1 (700) 722 3883
\ ; Facsimile+1 (709) 722 1428

Touche LLP

Deloitte &
200 Sun Life Tower
Box 40
150 King Street West | : ‘
Rearae | o O3S
_ 3 This is Exhibit < |; ”  referredto in the
Attentlon Mr. Kenneth J. Fredeen General Counsfﬁldawt ng_\ﬂ_ﬂﬂf%b_‘f_
swarn befg&: a this A day of
} rua Ly o0
October 11, 2002
| A Barrister of the Supreme Court of
Gentlemen: § Newfoundland and Labrador

Re: chkman Equnipment 119851 lelted (HEL)

PricewaterhouseCoopers Inc. (PwC‘.) is the Receiver and Trustee in Bankruptcy of HEL..

" PwC writes in the capacities noted to require you to produce to PwC any pmperty of HEL

in your possession and any document in electronic or hardcopy form of any kind relating in
whole or in part to HEL, its dealings or property from January 1, 1997 to the present and in
particular to produce:

1.

ANl working ‘pape:rs pertaining to the andit of HEL for the fiscal years

.1997, 1998, 1999 and 2000, together with all working papers developed

or prepared in respect of the calendar year 2001;

All correspondence to and from or relating to HEL including copies of all
correspondence conducted by email relating in whole or in part to HEL,
its dealings of property during the period January 1, 1997 to the present;
All books, documents or papers of any kind relating to the inventory of
HEL in the period Japuary 1, 1997 to the present;

All reports, memos, correspondence, files' or documents of any kind
prepared for or relating to any work performed by you alone or in
connection with others for HEL during the period January 1, 1997 to the
present.

All invoices submltteu:l to HEL for any services rendered by you for the

. period January 1, 1997 to present. |

FricewsterhonseCoopers is a Canadian member firm of PricewaterhoustCoopers Inerarional Limited, an English company limited by

Euarentee.
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Please advise within seven days.that ‘the material requested will be delivered to the
undersigned within the next three weeks

Attached for your information and ass1stanc:e are copies of decisions I beheve you w111 find
relevant, namely: Sun Sgueeze Juices Inc., a decision of Justice Farley of the Ontario
Court of Justice in Bankruptcy; and Re Network Forest Products Ltd., a dem‘smn of Justice
Cumnmings of the Ontario Superior Court of Justice.

It is our hope that we can work cooperatively in dealing with the matters| raised by this
letter s0 as to avoid the necessity of a court application. '

Yours very truly,
PricewaterhouseCoopers Inc.
Recejver

Per: - m -
Tdthes A. Kirby, C.A., QIR P.
‘Senior Vice-President

JAK /cme
Encl.

Deloitte-Oct] 1.doc

&)
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 PRCEWATERHOUSH(COPERS

L]

Be r. Car]l Holm, Merrick Holm, Barristers & So:iicil.urs - P.0. Box 1054, 1801 Hollis St., Suile 2100, Halifax, N5 B3I 2X6
Mr. Fred Constantine, Patterson Palmer Hunl l‘uiurphy - Scotia Cenbre, 235 Water 8t., 5t John's, NL. A1C 513
Mr. Larry Wurd, PricewaterhonscCoopers - 145 King St, W, 158" Floor, Toronto, ON M5H 1V§

3)

\Erdamactive ety -] clomantd Mclaitic-ecr 1.doa,
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Network Forest Proc - | -
of Justice) ] o ‘. p(;:ﬁRSWELL

" Subject:

| lay.prd -

Nefwork Forest P

" In the Matter of thie Bankruptcy of © st Products Limited, a Company Incurpioratad

Pursuant to the Laws of Ontario, - | ad Offlce in the Clty of Toronto, In the
Provinca of Ontarlo

| .
Cltatlon: 2002 CarswellOnt 879, 31 C.B.R. (4th) 297
" Court: Ontario Superior Gourt of Justice |
Judge: Cumming J. ‘
Judgment: January 21, 2002
Yoear: 2002 |

. : 1 .
bDocket: Torento 31-3BB513

Counsel: Orestes Pasparakis, Gavin H. Finfayson, for Plaintiff

|
|
Insolvency . ! .

Civil Practics am:l Procedurs

Fublic

RBankruptey —= Practice and procedure in courts.— Djscovery and examinations — By trustee —1— Trustso
wak investigating significant inventory variance between book value end actual physical inventory of backrupt
and also write-down in inventory balance -- Trustee made numerous Tequests to bankrupt's auditor to deliver
working papers and documents relating to its audits of bankrupt but auditor refused - Trustee brought motion
for order directing auditor to produce documents for inspection ~ Mation granted — Section 164(1) of
Bankruptcy and Insclvency Act was sufficicntly broad in scope to cncompass right of inspection of documents
pertaining to bankrupt which were property of third party -- Section 71(2) of Act vested bankrupfs p:rupl:rty in
trustee — Rule 210.1 of Institute of Chartercd Accountants impressed obligation of confidentiality on auditors

- but recopnized possibility of court order - Rules did not overdide operation of Act = No privilege atached to

requested documents - Sufficient that trustce made bona fide request for documents for order to issuc under s-
164 of Act — Given variance in inventory and extraordinary write-down, any onus on trustes was met —
Auditor's obligation was to release all documentation to trustee as requested — Bankruptey and Insolvency
Act, R.5.C. 1985, c. B-3, s5. 71(2), 164, 164(1). :

Cases considered by Cumming J.; .' ‘

" Sun Squeeze Jiices Inc., Re, 27 CB.1R. (3d) 98, 1994 CarswellOnt 291 (Ont. Bltey ) — considered

Statutes considarad;

Can.Bankrupicy and Inselvency Act, B.5.C, 1985, c. B-3

. Generally —~ conzidered |
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5.71(2) - referred 1o ‘
5. lﬁé(l)ﬂrﬁfmd;n o T ;

. . i
. 164 — considered . - o - - . }
5, 164(1) — considered
MOTION by trustee for order dirscting hankrupt's auditors fo produce documents fu;: inspection.
Cumming J.;

The Motlon L |

1 Richter & Parmers Inc. ("Richter™), is Trustee in Bankruptcy (the "Trustec") of Network
Forest Products ("Network"), a bankrupt. The Trustes moves pursuant to s. 164 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3 (the "BI4") for an order directing Kraft,
Berger, Grill, Schwartz, Cohen & March LLP ("Kraft Berger"), the anditor for Network for
the 1999 and 2000 fiscal years, to produce for inspection its working papers and uth}‘e: :
documents relating to it audits of the bankrupt. 1

.2 The Trustee is investigﬁﬁng a very significant inventory variance of at least $16;.14
million between the book value and the actual physical inventory of the bankrupt. .ﬂrllso, a
write down of about $4.5 million in the inventory balance as at Junc 30, 2000 is queried.

! 1‘

The Law

3 Section 164(1) of the BId is sufficiently broad in scope to encompass the right of
inspection of documnents pertaining to a bankrupt which are the property of a third ;;l‘a.rty,
such as an auditor. Sur Sgueeze Juices Inc., Re (1994), 27 CB.R. (3d) 98 (Ont. Bkicy.), at
99. The underlying public policy is apparent, It is in the public interest that there be -
transparency with respect to the business operations and property of the bankrupt for the
‘protection of creditors. ' ' . I

\
Analysis ‘

"4 The Trustee and its counse] have made numerons requests, with the fequisite formal
Notice, to Kraft Berger to deliver up the relevant working papers and documentation
pertaining to Network, its dealings and its property, since July 23, 2001, These reqr}jxests
have been rebufied by Kraft Berger. ‘

5 A Nofice of Examination pursuant to s. 163(1) of the BI4, was also served upon Harry
March of Kraft Berger September 5, 2001; but on the advice of counsel he refused to attend
the scheduled examination. A further Notice pursuant to s. 164 of the B4 was s ed on
Kraft Berger October 24, 2001. Counsel for Kraft Berger then advised that pursuant to the
Institute of Chartered Accountant Rules Kraft Berger is not permitted fo release the
information sought. -

| L :
§ Counsel for Kraft Berger took the position initially that working papers are the property.
of Natwork and niot Kraft Berger and therefore would not be produced. This stance
overlooks not only s.164 of the BL4 but also s. 71(2) which vests the bankrupt's property in
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. the Trustee. - .
|
7 *Some information by way of a list of documents has been given to the Trustee since the
initjal refusals. The list purportedly identifies which documents were prepared by Kraft

Berger, which were prepared by the clientiand which were prepared by other parhé‘s

. , ' T . .
3 Kraft Berger niow lakes the position that it will produce all documents prepared by
parties other than the auditor itself. Mr. March in his affidavit says that documents produced
by Kraft Berger need not be produced. Echoing the earlier position of his counsel, he relies
wpon Rule 210.1 relating to *Confidentiality of Information” of the Institute of Chqirtared
Accountants, which impresses an obligation of confidentiality upen auditors subject to
certain exceptions, ' ! ' \‘

9 Kraft Berger submits that the exceptions in Rule 210.1 do not apply. Huwcvcr,llthose
rules recognize, of course, the possibility 6f a court order, Rule 210.1(c) provides an
exception "...when such information is to be disclosed by order of lawful authari_tyf}'. In all
events, these rules can not override the operation of the BI4, even if the rules purported to
do so which, in my view, they do not. Moreover, there is no privilege attaching to the
requested documents. The requested documents have nothing to do with any |
communications by the bankrupt to a lawyer for the purpose of obtaining legal advice, See
Sun Squeeze Juices Inc. supra at 99, 100, i ‘ '

10 Nevertheless, Kraft Berger submits that confidentiality adheres to the docume:ults it hasg
prepared as auditor for the bankrupt and the Trustee has pot met the onus of establﬂshi_ng
that this cloak of confidentiality should be displaced by court order. In my view, iti;is
enough that the Trustee makes a bona fide request for the documents for an order to issue
under 5. 164, Tn any event, in my view, if there is any onus upon the Trustec such onus has
been more than met in the instant situation, given the variance in the inventory and

extraordinary writedown. “

i1 Mr, March in his affidavit claims 4that: the Kraft Berger audits were very limited in
scope and the requested information will not assist the Trustee in its investigation. That is
not for Mr. March to' decide. His obligation is to release ¢ff documents as requested,
including Kraft Berger working papers, and to submit to an examination if requested.

. : . i
12 In my view, there is no merit in the pbsitinn of Kraft Berger in respect of the r“mﬁcm at
hand. If they were not prepared to act on the Notice by the Trustee without a court order,
then an order should not have been opposed. 1
13 Kraft Berger says that if it is ordered to release its documents that it should b%
the time spent in identifying and organizing those documents. I disagree. Any expe

Kraft Berger has been very largely, if not ;entir'cly, due to Kraft Berger secking to g

paid for,
nse o
TOUp or

sepregate documents in an attempt to avoid disclosure. Kraft Berger is obliged un

r the

governing professional rules to maintain records in respect of its clients in an orga

ized and

easily retrievable fashion. If Kraft Berger had met the obvious obligation upon it a1
from s. 164 of the BI4 (and not oppased an arder if it was of the view a court order

necessary prerequisite to disclosure) any

have been de minimis. o

|

| :
14 The Trustee is entitled to go to the offices of Kraft Berger and identify from
I )

time-based opportunity cost to Kraft Berg

!
"
|
|

ising
was a
er would
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inventory list the documents the Trustee mshes to examine. The Trustee shall pay aﬁy
disbursements for the Trustee to transport the said identified documents to a photucc‘lpler
establishment, the expense of phntncupﬂng, and the u'anspurtatmn disbursement to retum
the documents to Kraft Berger. : C

Disposition ' _ | : 1 '
15 For the reasons given the motion is gralnted |

16 Ihave been asked to fix costs and ﬂ'mre is common ground that the quantum be }
$1,0000. inclusive of G.8.T. and all disbursements. Said cost award is payable by Kraft
. Berger to the Trustee within 30 days. |

17 Order signed to issue forthwith.
| ! _ Motion é{ranred.
Court File No. 31-388513

ONTARIO | S - | : ‘
' SUPERIDR COURT OF JU STICE

THE HONOURABLE MR. JUSTICE CUMMING

MONDAY, THE 21 DAY OF JANUARY, 2002

IN THE MATTER OF THE BANKRUFTCY OF . ‘

L 1
NETWORK FOREST PRODUCTS LIMITED, a company incorporated pursuant to \thﬂ
laws of Ontario, having its head ofﬁce in the Clty of Toronto, in the Province of Ontano

ORDER  * | " |

THIS MOTION, brought by Richter & Partners Inc. ("Richter"), in itg napaclty as Trllstr.f: in
Bankruptey (the "Trustee") of Network Forest Products Limited ("Network"), for an \Drder
compelling Kraft, Berger, Gnll, Schwartz, Cohen & March LLP ("Kraft Berger") to }
produce for ingpection and pruducnon to the Trustee all books, documents and papcrs of
any kind relating in whole or in part to thwork, its dealings or property, was heard this day
at 393 University Avenue, Toronto, Gntano

UPON READW G the Trustee's Notice of Monun, the Factums of the parties, the Affidavit
of Harry March swom January 17, 2002, the First and Second Reports of the Trustea‘ and
on hearing the submissions of counsel for the Trustee and Kraft Berger: \

1, THIS COURT ORDERS Kraft Berger to produce for mspectmn to the Tru stee all
books, documents or papers of any kind relating in whole or in part to Ncl:wnr!, its
dealings or property, including in pa.rt_lcular |

(ﬁ)_ working papers pertaining to Network's fiscal 1999 and 2000 audits, |

. ] 1
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including permanent

(b) all cmr-espundencc

commenced its relationship with Nel.twork) and ending March 16, 2001;

(c) information- and working p'aperslc.nnceming [-)hysical inventory. cduﬁts;

files and @system description files;

\
|" PageS5of5

relating to Network and/or E&M Forest Products for the
period beginning Noverber 1; 1999 (or the date that Kraft Berger first |

(d) information rclatmg to wurk performed on Network's inventory balimcc as
at June 30, 2000, whith resulte:d in a write down of approximately $4. 5\ miflion;

and

(c) mfurmatlon of any nature relatmg to work perfnmmd by Kraft Bergf..r

2. THIS COURT ORDE

costs uf this motion be and ﬂ1e: same are hereby

$ 1000.00 payable fDl'tthﬂ'l to the Trustce by Kraft Bnrgcr

This Order bears interest at the rate of 5 pc; cent per annum.

ﬁxgd at

Copyright @ CARSWELL, » Divislon of Thomeon Canada Ltd..or It Lcensors. All rights rusu‘rvnd.
- X [

i
i
|

|
|
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Network Forest Products Ltd., Re (Ontario Superior Court i law.pro
of Justice) ' ‘ :

Network Forest Products|Ltd., Re - o
| |

in the Maﬁar of the Eankl:ulr;tcy of Ne-twurk Forest Preducts Limited, a Company Incarporated
Pursuant to the Laws of Ontario, I-iaving its Head Qffice In the City of Toronte, In the ! _
Province of Ontario -
Citation: 2002 CarswellOnt 879, 31 C.B.R. (4th) 297'
Court: Ontario Superior Court of Justice ' . 1
 Judge: Cumming J. | - }
\
Judgment: January 21, 2002
Yaar: 2002
Dockef: Toronto 31-368513° - ;
Counsel; Orestes Pasparakis, Gavin H. Flnlaysun. far Plalntiff ‘
Subject: . T H .
_ Insolvency - | :
\

Civil Practice and Procedurs

Public ' - : :
. |

Bankruptcy — Praetice and prm:edl.ll|‘e in courts — Discovery and examinations — By trustee -}- Trustze
was investigating significant inventary variance between book value and actual physical inventory of bankrupt
and also write-down in inventory balance — Trustee made numerous requests 1o bankrupt's soditor to deliver
working pepers and documents relating |ko its audits of bapkrapt but auditar refused — Trustes brought motion
for order directing auditor to produce documents for inspection - Motion grented -- Section 164(1) of
Bankruptey and Insolvency Act was sufficiently broad in scope to encompass right of inspection uffu‘;‘lumﬂnm
pertzining to bankrupt which wers property of third party — Section 71(2) of Act vested bankmupt's ]#ruparry in
trustee — Rule 210.1 of Instituie of Chattered Acconntants impressed obligation aof ¢onfidentiality ng auditors
but recognized possibility of court ordef — Rules did not override operation of Act — No privilege attached to
requested documents -- Sufficicnt that trustee made bona fide request for documents for order to iss'jl‘le under s.
164 of Act — Given variance in inventory and extracrdinary write-down, any onus on trustes was mét -
Anditor's obligation was to release all documentation to trustce s requested -- Bankruptcy and Insolvency

Act, R.S.C. 1985, e B-3, ss. T1(2), 164) 164(1).
Cases considerad by Cumming ! i

..S'un Squeeze J_uices Ine., Re, 27 CB.R. (3d) 98, 1994 Cmv;.re'llOnt 29} (Omt. Bltcy.) —-_consid:r:d
Statutes considered:

Can Bankrupicy and Insolvency Act, R.8.C. 1985, c. B-3 ’ |

" Generally — congidered

o o - e o a amae am me W Lwm - | Y i NaY aTaTala]



. View Document

Sun Squeeie Juices inc., Re (Ontario Court of Justice
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law.pro

(General Division), In Bankruptcy) - @CARSWELL

Sun Squeeze Juices Inc.Re
' Re bankruptcy of SUN SQUEEZE JUICES INC.

Citation; 1994 CarswellOnt 291, 27 C.B.R. (3d) 98

Cﬁur‘t: Qntario Court of Justice (Goneral Divislnq). In Bankruptcy |

" Judge: Farley J.

Heard: Jun-n 24. 1994
Judgment: June 26, 1334
Year: 1984 '

Dackat: Doc. 31-204909-T ' ‘

Counsael: K Crofoat, for _trustae"ln bankruptcy, Coopers & Lybrans

Limlted.

Gerald A. Chouest, for Doane Raymond.
Sandra A. Forbes, for Sun Squeezs Julces Inc. -

Subject:

Corporate and Commercial
Insol\.'ehcy |

Civil Practice and Procedure
Fublic |

|
. : _ _ -l
Bankruptcy — Practice and procedure in Courts ~ Discovery and examinations - By truster-_i

Bankrupicy — Practice and procedure [n Courts — Discovery and examinations — Evideqtlarsr issues —

Privilege — General. i

Professions and Occupations — Accn‘untants.
Professions and QOcenpations — Auditors.

Examinations -- Dascovery — PmdunﬁnL:l of documents of third parties —~ Section 164 of Bankruptcy
Insolvency Act being wide enough 1o allow inspection of documents of third parties — No privilege
to client-accountant relationship — Bankruptcy and Insolvency Act, R.5.C. 1985, c. B-3, 5. 164.. \

and
attaching

Section 164 of the Bankrupicy and Insolvency Act iz wide enough in scup:.tu includs a right of insp}vccﬁnn of
documents, even where those documents are the property of another petson. The documents must, l;.mw:vcr,

I
‘ ‘
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be documents "relating in whole or in part to the bankrupt, his dealings or property.” While solicitoricli
privilege may prevent such production, there is no such relationship between a client and an audituq
accountant or bookkeeper. |

Cases considerad;

!
\
\
\
|
|
. : -
' |
Biomedical Information Corp. v.|Pearce (1985), 49 O.RK. (2d) 92, 47 CP.C. 113,28 BLR 20,4
C.P.R, (3d) 54 (Master) — referred to _ _ .

Cry-O-Besf Lrd, Re (1985), 64 CBR. (N.S.) 42 (Que. 8.C) —~ considered

Dilawri, Re; Clarkson Co. v. Chilcort (1984), 53 CBR (N.S.) 251, 48 O.R. (2d) 545, 6 0.A.C. 291,
(sub nom_ Chileott v. Clarkson Co.) 13 D.LE (4th) 481, 13 CR.R. (C.A) — referred o :

Goode v. Tom Goode & Son Investments Lid. (1979), 33 C.B.E. {N.5.) 101, 17 B.C.L.R. 244 (5.C.) -
referred fo ' ' T

c.
|
|
\
|
. : |
Goadman v. Minister of National|Revenue, [1968] 2 O.R. 814-(H.C.) — referred fo 11
7

Leard, Re (1994), 25 CB.R. (3d)210, 114 D.L.R. (4th) 135, (sub nom. Re Leard (Bankrupt))
O.A.C. 56 (CA)—referred to : _ . o

Long, Re (1978), 29 CB.R, (N.5.) 225 (Out. $.C.) — considered |

Malsymyk Homes & Building Supplies Lid {Receiver of) v. Canadz Mortga.ge & Housing Ca!‘rp:,, (sub
" nom. Makoymyk Homes & Building Supplies Lrd. (Trustee of) v. CM.H.C.) 74 C.B.R. (N.5.) 209, 35
C.P.C. (2d) 275, 61 Man. R. (2d) 77, [1989) 5 W.W.R. 685 (Q.B.) — rgferred io -

Nadon Paving Lid, Re (1967), 10/C.B.R_ (N.S.) 57, 59 W.W.R. 124, 61 D.LR_ (2d) 510 (Alta. C.A) -
- applied . |
. _ \

Statutes nnnsid'ered:

Banloupicy and Insolvency Act, R.5.C. 1985, c. B-3 --
s. 16(5) '
5. 163
5. 164

Motion by accounting firm relating to whether production of documanta: in its pn;?-s:lSsiun required

Farley J.:

1 Inmy view Re Nadon Paving Ltd. (1967), 10 C.B.R. (N.S.) 57 (Alta. C.A) clea}

establishes that s. 164 of the Bankruptcy and Insolvency Act ("BIA") is wide enough i:‘b
|

include a right of inspection of dochments even though they are the property of anoth}:r
person. Naturally the production of ‘such must be of documents "relating in whole or in part
- to the bankrupt, his dealings or property". Sce also s. 16(5) of the BIA. - ‘
2 Douane Raymond then cites Re Dilawri; Clarkson Co. v. Chilcott (1984}, 53 C.B.R!.
(N.5.) 251 (Ont. C.A.) with respect fo privilege. Lacourciére JLA. for the court said at pr.
253-255; ]
.
‘ .
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We manimously agree that the apﬂel]ant was properly ordered to reattend before the special examiner

to aneiwer questions regarding his I:fmnhupt clicnt’s affajrs. We do not agree with the appellant’s

submission that the bankrupt who faces criminal charges and has refajned the appellant as compcl

would be substantially deprived of his right to counsel under 5. 10(3) of the Charter [Canatlian °

Charter of Rights and Freedoms, Constitution Act, 1982, P I] by this testimonial cumpulsiunﬂ Re R

and Speid (1983), 43 O.R. (2d) 596, 37 C.R (3d) 220, 8 C.C.C. (3d) 18, 3 D.L.R. (4th) 246 (C.A.).

One of the cascs relied upon is Gresley v. Mouseley (1856), 2 K. & J. 288, 69 ER. 789, Bowever,
~ Cordery's 7th edition (1981), at p. 3, states a5 follows:

* The position as between the client's representatives and their cestuis gue frust is not free from
doubt: certainly the priﬁlcg',c does not ext=nd beyond what ia reasonably necessary to afford the
protestion without which professional legal advice and assistance could not be obtaincd safely -
or efficiently. [The footmots reference is to Re Londonderry's Settlement; Peat v. Walsh, [1965]
Ch. 918, [1965] 2 W.LR. 229, [1564] 3 AIE.R 255 (C.A)] |

With this qualification in mind we Ln: satisfied that the appellant can 2ot up againat the trustee m

hankruptcy the client’s privilegs inrespect of his professional legal advice and assistance..

In our vicw, the appellent can be compelled to disclose all information regarding the bankrupt's affairs,
transactions and the wheresbouts of his property, etc., which do not require the disclosure of
commmunications made to the appelpant for the purpose of giving legal edvice. These communications
with respect to property are not priviloged. .

3 Imerely state the obvious wheJ 1 state that there is a recognized solicitor client privilege
which of course invalves counsel and client. See Lacourciére ILA, at p. 254:

We also agree with the learned motions court jud.gc"5 analysis of the rationals for the protection of the
solicitor-client privilegc without which the legal system could pot finction. . \
: : \
" 4. Ido not see that there is any suc!h relationship between a client and ﬂl '
auditor/accountant/bookkeeper. It should also go without saying that such a person may
well be a source of a fund of information especially when the bankrupt is or claims to be
lacking in records or parts thereof. I note these are not of the nature of solicitor/third party
documents as discussed in Biomedical Information Corp. v. Pearce (1985), 47 CP.C.113
(Ont. Master) or Goodman v. Mim'.s-:ter of Nutional Revenue, [1968] 2 O.R. 8§14 (H.C.). The
examination of Blum under s. 163 contained many suggestions by Blum in answer to
guestions concerning the financial arrangements of the bankrupt that the Trustee should
inquire of Doane Raymond, For example, see Questions 204-205 and Answers thereto of
* the transcript of the examination of Blum conducted on May 26, 1994. Blum was quﬁe.

specific:

‘(A 205)

Tdidn't pay $175,000,00 (sic) a year so  have o explain these statements. You can invite Les
Nochomovitz and he'Il talk about it, or Brucs. i

I am certain that it would be very helpful for the process for Doane Raymond to assist and
explain and especially when there appear to be missing original journals. The records that
Doane Raymond could have concr:j'ning the investigation done concerning the preparation

of financial statements may well be the best evidence available of the foundation material.
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5 AsIread Re Long (1978), 29 CBR. (N.8)225 (Dnt. S.C. ) Cory J. atp 227 was) merely
warning of the dangers of the parentml for abuse. He was not saying that such an
examination by the Trustes wouid automatically result in an abuse. Given the shocking
paucity of material relating to ﬂ:tﬂ financial affairs of the bankTupt found at the premises of
the bankrupt or subsequently delgvr.:red to the Trustee (e.g. lack of monetary records and not
having original journals), I do not see that the Trustee can be accused of embarking on 2
fishing expedition, especially wheu the request is made of Doane Raymond whlch‘as a
professional firm would have to ha\ra satisfied itself in accordance with the princigles of the
CICA (including sampling techmques and verifications) relating to its review of the
financial statements of the bankmpt (See Maksymyk Homes & Building Supplies Ltd
(Receiver of) v. Canada Martgaée & Housing Corp. (1989), unreported decision o‘f
Manitoba Court of Queen’s Bench (M.J. No, 230) at pp. 4-5) [now reported at (sub‘ nom.
Malsymyk Homes & Building Supplies Ltd. (Trustee of) v. CM.H.C) 74 CB.R. (N.5.)
2097. T do not see that the demand of the Trustee in these circumstances could be
characterized as unfair and abusi|vu See paras. 16-17 of Re Leard (1994) unreported
decision of the Ontario Court of f&ppcal (0.J. No. 719) [now reported at 25 C.B.R. (3d)
210], where Weiler J.A. smd [at p. 215]:

[para. 16] With respect te the second argument, that the proposed exa.m.lmhun would be unfair or

oppressive, Kennedy J. cunclude':d

It is plear that the Trustee will be unable to complete it iwungunan and prepare the
necessary accounting without the examination of Graat and the production of the
documeniation which he kas. The proposed examination is critical to the investigation of the
Trustee, Graat is the sole means by which the Trustee can obrain the missing documentarion.

[para. 17] There wmlld appear to b: an amp]u ev1d:ntlary basis for Kennedy J. to come to this
concluzion and accardingly the proposed examination is not unfair or abusive. The apphcant argued
that the proposed cxamination was simply & "fishing expedition” by the Trustee on behalf of the
creditors who were down, and that this was not the rolg of the Trustee. In response to this srgument,
the respondent points out that the Trustes could advance tmstee's remadies of frandulent prqﬂ:rcncc
and settlement as part of the rl.::oleI of Trustee and that this was an additional reason why the acton was

not abuswe 1 accept this suhmmsmn_

’ [Emphasls added in these reasm]‘s ]
6 Idonot thm]c that Re Cry-(-Beef Ltd. (1985), 64 CB.R. (N.8.) 42 (Que. 5.C.) should be
taken to stand for the prup051t1un| that the trustes must prove just causeina vac.uum. It
should also be noted that the Quebec Superior Court in that instance was dealing with
whether a particular memo should be produced. It was only within that context that

Desjardins J. said at p. 46:

- Celui qui invoque les dlspusmu de I'art, 133 doit dévoiler & but poursuivi afin d= permettc un
tribunel de verifier 5i la demande est Eaite sur 1a base de Tarbitraire, on, pous des motifs sénéux dans le
cadre visd & eet article. La preuve de la justification incombe & eelui qui on exige Ia producmn En
Vespice, cette preuve n'a pas &€ | faite. ;

7 Inconclusion, I am of the viml.v that the Trustee is entitled to proceed notwithstanding
the claim of client-professional (al\ccnuntant/audltor) privilege, non-property of bankrupt and
unfair and abusive investigation based on the situation in this ¢ase. If also seems clear from
Bankruptey & Insolvency Law of|Canada, 3d ed., L.W. Houlden and C.H. Momwetz at p. 6-
18.5 (1994), that the bankrupt (and a fortior here Blum) does not have the right to be

present and/or ask questi_qns when others are being examined. See Geode v. Tom Goode &
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Son Investments Lid. (1979), 33 CBR. (N.§.) 101 (B.C.S.C).

8 . I would have thought that it would have been more productive and fruitful for Doane
Raymond to have pursued epquiries of the Trustes 5o as to make the production,
examination and inspection more neaningful and avoid a great deal of wastage of time and
money rather than immediately prc!:ceeding with this motion without pre-alerting the
Trustee. This is particularly so when the last information which the Trustee had was that
Mr. Nachomovitz was requesting 4n indulgence to have time to 2ssemble the material so as
io convenisnce himself regarding his vacation, an indulgence accorded him without

expression of concern or doubt.

9 Costs are awarded to the Trustee as requested in the amount of $1000. Doane Raymond
is to pay same forthwith. .

Order accordingly.

Copyright © CARSWELL, a Plvisian of Thomson Canada Ltd. or Itz Licenzars. AN riphts reserved.
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Carl Holm

J.ISI.E\:- 4

L

From: James.akirby@ca.pwcglobal
Sent: Novemnber 14, 2002 10:55 AM

To: kfredeen@deloitts.ca

|.corn

Subject: RE; Hickman Equipment request for working papers

Mr. Fredeen:

Further to the attached letter, please ad

prepared to provide the information, please let me know by return email.

Jim

James A. Kirby, CA, CIRP
Senior Vice-President
PricewaternouseCoopers Inc.
&t. John's, NF

Telephone 708-722-1535 (direct)

708-722-3883 (oifice)
Fax 709-722-1428

5 A1 4 IS

affidavit of
sworn befora

vise me when the information will be provided.

[fyou are not

OITTO3S

This is Exhibit __ <. " Brrs

ref‘erred to in the

g

g this Q¥ day of

I'_M_()_AL-II

e le v

A Barrister of the Suprerme Court of _.
Newfoundland and Labrador

4



PrICEWATERHOUSE(COPERS

Deloiite & Touche LLP
800 Sun Life Tower
Box 40

150 King Street West
Toronto, ON

M5SH 119

Aftention: Mr. Kenneth J,

‘Fredeen, General Counsel

Qctober 11, 2002

Gentlemen;

Re: Hickman Fquipment (1985) Limited (HEL)

PricewatethouseCoopers Inc.

PwC writes in the capacities

particular to produce:

FricewaterhouseCoopers inc.
Aﬂnnﬂn Place

Bax 75, 215 Water Street, Suite 802
ST_Tahn 5, ML

Cdpads ALC 609

Telephone +1 (709) 722 3883
Paggimile +1 (709) 722 1428

(PwC) is the Receiver and Trustee in Banlcruptcy of HEL.

noted to require you to produce to PwC any property of HEL
in your possession and any document in electronic or hardcopy form of any kind relating in
whole or in part to HEL, its dealings or property from January 1, 1997 to the present and in

1. All working papers pertaining to the andit of HEL for the fiscal years
1997, 1998, 1999 and 2000, together with all working papers developed

or prepared in respect of the calendar year 2001;

2. All correspondence to and from or relating to HEL including copies of all

correspondence conducted by email relating in whole or in part to HEL,

its dealings of property during the period January 1, 1997 to the présent
3. All books, documents or papers of any kind relating to the mventory of

HEL in the period January 1, 1997 to the present;

4, All reports, memos, comespondence, files or documenis of an‘y kind
relating to any work performed by you alone or in
conneclion with others for HEL dun'ng the pcriod January 1, 1997 to the

prepared for or

present.

5. All invoices submitted to HEL fur any services rfmdercd by you/for the

period January 1,

1997 to present.

PricewarethouzeCoopers 15 a Camadizan member fitm of PricewaterhouseCoopers Intemational Limited, an English uumpany lrmited by

guarantes.




PR CEVVATERHOUSF(COPERS

Please advise within sev.%m days that the material requested will be dciivered to the
undersigned within the next three weeks.

Attached for your information and assistance are copies of decisions I believe you will find
relevant, namely: Sun Sgueeze Juices Inc., a decision of Justice Farley of the Ontario
Court of Tustice in Bankruptcy; and Re Network Forest Products Lid,, a decision of Justice
Cummings of the Ontario Superior Court of Justlcc |

It is our hope that we caq work cooperatively in dealing with the matters raised by this
letter so as to avoid the necessity of 2 court application.

Yours very truly,

PricewaterhouseCoopers Inc.
Receiver

Per:

James A, Kirby, C.A., CLR.P.
Senior Vice-President

JAR/eme
Encl.

Deloitte-Octl 1.doc

@

. |
L] andt setring=wholmiocal senlngs\empomry loemes Megwk2E3Soine-oll - acual loter sent doc
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 PROWARRHOUSH(QOPERS B

Bec. Mr. Car] Holm, Merrick Holm, Parristers & Solicitors - P.Q. Box 1054, 1801 Holliz St., Sulte 2100, Halifax, N3 B3I 2X6
Mr. Fred Constanting, Parterson Palmer Hunt Murphy - Scotia Centrs, 235 Water 5t., 5t. John's, NL A1C 5L3
Mr. Larry Ward, PricewaterhouseCoopers - 145 King St, W., 18% Floor, Toronto, QN MSH 1VE

)

s\ 44 mdd Bealings' loea] peingshemporary el Alesiolk2Gdcloilte-ort - perual laner st dos
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PRICEAATERHOUSE(QOPERS

Pﬂthﬂmthuupuﬂ Toe
Atigntic/Place
. - Box 75, 215 Waer Smeet, Sulle 502
Deloitte & Touche LLP S _ 3:3;‘,,,,,,.?.}“_ AT ke, St
ife Tow i Canadn ALC 09

800 Sun Life = ‘ 0? R Telophopa +1 (709) 722 3883

Box 40 Frogimil-+H (709) 723 1428

150 King Street West

Toronto, ON

MSH 119 | o No. MLBS 9.
This is Exhibit "" referred to in the
Attention; Mr. Kenneth J, Frodeen, General Counsel affidavit of <l afnfA % i r-b-._{
gworn before me this (st~ ‘ day of
fuGAcf L0035

December 12, 2002

Dear Kenneth: A Barrister of the Suprems Court of
) Newfoundland and Labrador

Re:  Hickman Equipment (1985) Limited (HEL)

Thank you for the photocopy, raceived on December 2, 2002, of the a-manl you attempied
to send me on November 25, 2002 in response to my letter of October 11%,

In your e-mail, you have agked:

“With respect to Deloitte & Touche prepared documents,
comld you please advise as to why these documents are
required and the planmed use of same. Yoor request is
expansive and your further advice on the iotended nse would
be helpful. Please let me know #f a meeting would ha
helpful.”

The documents are requested to enable PricewsterhouseCaopers Inc. to carry oot fis duties
as Receiver of HEL and Trustes of the Estate of HEL in Bankruptcy,

The docuraents are all in the nature of books, documents or papers which relate In whole or
in part to HEL, its dealings or property, and are requested pursuant to the provisions of
Section 164(1) the BIA.

Please advise whether you are prepared to provide the material requested.

Jn my original letter of October 11, 2002, I had asked to be advised within 7 days that the
material would be provided within 3 weeks but did not hear ffom yon until December 2,
2002. Unless I bear by December 18, 2002 that you will make the materia] Et‘luestcd
available no later than Yanuary 10, 2003, it seems I must assume you will not.

PricevwutuchouseCoopers i 8 Canedien member (hn of PriscwatsthouseCoopers Intsmmional Limited, nn English compearny Lngited by
prnraniea, .
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PRICEAVATERHOUSE(COPERS.

I do not se= a::ry object in 2 meeting unless its purpose is to disewss how the material
requested is most effectively and efficiently made available to us on or before January 10,
2003. '

Youra very truly,
PricewaterhouseCoopers Ine.
Recoiver

Fenior Vice-President

JAK/cme
Encl.
Delpitte-Decl2 dos

. | : @

it Arust-am e detodrm-dec. Ao
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Dégoitha & Toucha LLP -
200 Sun Uik Towar
. Brix 40
150 King Grst Weat
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Cananda

Tal: (£16) B4 3875
Faw (£1H) 590 9009
wourw . dlaloltle o

Delo_ltte
& Touche

January 17,2003
DELIVERED BY FAX

8 No.eO0D OIT 035,
fis is Exhibit = " referredtoin the
alifidavit of Toumea Kirby

W, James A. Kirhy, C.A. C1EP.

Tday of

flvorn before me this __ A

Price WatethouseCoopers fog, \

Atlanlic Plune , \if“ ruehy OO
P 75 '

#302-2.15 Water 5 Barrister of the Supreme Court of

St. John's, Newfoundland A1C 6C9 lewfoundland and Labrador
DearMr Kirhys

Subject: Deloitta & Touche LLP ais. Hickman Equipmeny|(1985) Limited

This letier is in responss to your letier of Decamber/12, 2002 and, mjpre specifically, the request by
PricewatcrhouseCoopers Ine, (“PwC™) for production of certain docments from Deloilte & Touche LLP
(“Deloitiz™). '

Delvitie has cooperated with PwC thronpghoul. these procerdings und it iz aur intention to cooperato vs
PwC completes its work in its capacity as trustes in bankrupley for Mickman Equipmeat (1985} Limited,
though this coopermtinn must nat result in prejudicing the Imerests of Deloitia, Ag prﬂ\'il'uusly stated, we
have no issue with providing the trustes with Hicknlan docinments. lut prior to releasing any Deloitts
documents, we require your assurances that the information containgd in the Deloille dopuments will be
revealed only 10: i

) The inspectors appeioted by the Cowdl in raapect of the d; kroptey of Hickman Equipment
(1985) Limited (the “Inspectots™);

i Any creditor (a “Section 3§ Creafiter™) who obtalns an d
" Deawkruptcy and Insolvency Aet autherizing him or her to ta

det pursuant to section 38(1) ol the
all: 5 proceoding;

lii) The solicitors for the Trustes, the Inspestors and any Sy
solicitors who also act for any creditors of Hiekman Exquipm
avaloating or prosecuting an independent claim of the oredi
IHickman Equipment {1985) Limited), and;.

";. r relaling 1o the ﬂanlcrupmy of

v} Aty experts or advigora retnined by the Triatae, the Ingfestors, or any Section 38 Creditor 1o

asggsy or evaluate the documents,

Furthermaore, it is cur positien that those persens who are given ac . g carmod reveal the information to
amy olher third party and that all such persons given access to the infb matian shall only sse sucl

Deloitte .
Toudche
Iohmatsu

et (1985) Limited in connection with
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.SENT BY:DELOITTE & TOUCHE 7 1-17- 3 5 4:28PM uPARTNE‘R AFFAIRS/RISK~ T221428:% A/ 3

Mr. James A Kirby, C A, CIRP.

Jenuary 17, 2003

Page2

information in relation to the affairs of the bnnhupL bl et in eomo ticn with a claim breught by sush
person against Deloitte, -

We look forward to receiving your eonfirmation of thess conditions. |

Yours truly,

General Counscl




o

Carl Holm

Ldge L UL

From: james.a.kirby@ca pwcglobal.com

Sent:  January 20, 2003 2:30 PM
To: = kfredeen@deloitte.ca
Ce: " cholm@maerrickholm.com

Subject: RE: Hickman Equipment audit working paper and other files

Mr. Fredeen:

This is to acknowledge receipt of your faxed letter dated |January 17, 2003 We are reviewing your letter and

will reply relating to your conditions over the next few days
Jim

- James A. Kirby, CA, CIRP
Senior Vice-President
PricewaterhouseCoopers Inc.
St. John's, NF

Telephone 709-722-1535 (direct)
708-722-3883 (office) .
Fax 709-722-1428 ;

The information fransmifted is intended only for the person or entity to which it Is addressed and may contain

confidential and/or privilegéd material. Any review, ratransm!sslon dissemination or other
any action in refiance upon, this information by persons or entities other than the intended

use of, or taking of
recipient iz

prohibited. If you recelved this In error, please contact the sender and delets the material from any computer.

La pr'sente communication n'est destin'e qu'... la ou qu’ alux personne(s) mentionn'es et p

informations confidentielles ou privil'gi'es. Toute revison, teproduction, retransmission ou au

ut contanir des

tre diss'mination de

cette communication ainsi que toute mesure prise sur fa |fol de son contenu par une personne ou une entit'
autre que son destinataire d'sign’ est strictement interdite. SI vous recevez ce courriel par erreur veulllez

contacter I"metteur et le supprimer de tout ordinateur

‘Thisis Exhibit__ S £ °  ref

|affidavit of __ Z T ey

— No.A003 oiT 03T a-

Ferred to {n the

rby

'sworn before mas this 2 (.

Ry day of

Ho0 S

FL&ML;' ;
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Carl Holm ' ' i

Loy LUl

From: James.a.kirby@ca.pweglobal.com ,
Sent:  February 21, 2003 12206 PM i

To: kfredesn@deloitte.ca !

Ce: cholm@merrickholm.com ,
Subject: RE: Hickman Equipment request for working ﬁapers

Ken: .
|
|

If possible, | would lTke to have a discussion this afternoon with you and the Receiver's counsel, Carl Holm of

Merrick Holm in Halifax, after 12:30 EST. We would like to discuss your January 17, 20Q
me know by return email what time ig satisfactory to you.!

Jim i
James A. Kirby, CA, CIRP :
Senior Vice-President
PricewaterhousaCoopers Inc.
5t. John's, NF :

|

Telephone  709-722-1535 (direct) f
709-722-3883 (office) !

Fax 709-722-1428 |

The information transmitted is intended only for the pars?n or entity to which it is addresse
confidential and/or privileged material. Any review, retransmission, dissemination or other

any action in reliance upon, this information by persons c:rr entities other than the intended
prohibited. If you received this in error, please contact the sender and delete the material f

3 letter. Please |et

o and may contain
use of, or taking of
recipient is

oM any computer,

e p— . |

i



ﬂ .
Earl Holm |

From: Carl Holm ‘

Sent: : February 21, 2003 3:28 PM :

Ta: Kenneth J. Fredeen (E-mail) :

Ce; Jim Kirby (E-mail) |

Subject: Hickman Equipment (1985) Limited
Ken;

I am acting for PWC in its capacity as Receiver and Trustee of the above noted. | have a copy of your letter of January 17
addressed to Jim Kirby of PWC.
Jim and | called this afternoon 1o discuss.

The court has set Feb 27 for PWC filing applications in respect of issues it wishes the court to 2ddress with a reply date
of March 7 and hearing dale of March 12. -

The availability of the materials requested to PWC as Recelver and Trustee are issues PWC needs addressed if it is to
proceed with its mandate. ‘
We had been calling to discuss to see whether we could have agreement in respect of availability and terms so we would
not nesd to apply.

| now need to leave for the afternoon. but am available Manday morning for a call as is Jim Kirby.

Can you call Jim at 1-709-722-3883 or 1-709-722-1535 lo arrange a time for a conference call. Absent resolution PWC
will be applying for an order.

Best Regards
Carl
Car A. Holm, &.C. .

Merrick Holm
902-482-7001_

The information in this el and ataehments 1s privileged and confidential, The informaron is intended only for the use of the individual to whom it is addressed
and any orher distributivn, copying or diselosure is swictly prohibited. 1L vou hove recsived this communication in ervor, please nenify us immediately by telephone or
reply by e-nmil 1o the sender. Thank vou,




Cail Holm _ ) |

_ L L L
From: Carl Holm _
Sant: - February 25, 2003 10:04 AM
To: Kenneth J. Fredeen (E-mail)
Cc: Jim Kirby (E-mail)
Subject: ‘ Hickman- Deloitte & Touche.
Dear Ken ;

Further to our attempted calls (.. Kirby & myself) on Friday, J. Kirby's attempted call of yesterday and my e-mail to you
of Friday and not having heard back from you . As an applicatian neads to be filed by Fab 27 PWC will be proceeding with
an application. As earlier indicated the date for filing replies is March 7 . The hearing date March 12.. You will of course

be provided with a copy of the application.

Regards
Carl

Carl A. Holm, Q.C.
Merrick Holm 3
902-482-7001 3

The information 1 this c-mafl znd attaeliments is mivileged and eonfidentiol. The information s intended only for the use of the i
and gy ofher distibution, copying or disclosure is siclly prohibiled. B you have received this commumicktion m error, plcase nok
reply by e-mail to the sender. Thank oo

1dividual w whorn it 1s addressed
ity us innnediatety by telephone or




- i
- Carl Holm

_ __
From: Fredeen, Kenneth J. {CA - Toronto) [kfredeen@deloitte.ca]
Sent: - February 25, 2003 10:05 AM
To: Carl Holrn :
Cet Jim Kirby (E-mail)
Subject: + RE: Hickman- Deloitte & Touche.

Thanks, Carl. My apologie= but I have been in meetings. Could you clarify for me what
application you are referring to and what is to be heard on March 12. |I had not recelved
a written response to the position being taken by Deloitte & Touche on| the preduction of
documents. . .
I am just heading intc a meeting and then have to be in court for the Qalance of the day.
I am in the office for the balance of the week if we need to set up a conference call.
Ken

Y Original Mezsage-----
From: Carl Holm [mailto:cholm@merrickholm.com]
Sent: Tuesday, February 25, 2003 3:04 AM
. To: Fredeen, Kenneth J. (CA - Toronto)
Co: Jim Kirby (E-mail)
Subject: Hickman- Deloitte & Touche.

Dear Ken -;

Further to our attempted calls ( J. Kirby & myself ) on Friday, J.
Kirby's attempted call of yesterday and my e-mail to you of Friday and not
having heard back from you . As an application needs to be filed by Fep 27
PWC will be proceeding with an application. 2s earlier indicated the date
for filing replies is March 7 . The hearing date March 12.. You will of
course be provided with a copy of the application.

Regards

Carl

Carl A. Holm, D.C,
Merrick Holm
802-482-7001

The information in this e-mail and attachments is privileged and

confidential. The information is intended only for the use of the
individual to whom it is addressed and any other distribution, ceopying or
disclosure is strictly prohibited. If you have received this :
communication in error, pleace notify us immediately by telephone or| reply
by e-mail to the sender. Thank you,

LR T L T
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~* Carl Holm

From: Carl Holm

Sent: Faebruary 25, 2003 10:30 AM

To: 'Fradeen, Kenneth J. (CA - Toronto)’
Ce: Jim Kirby (E-mail)

Subject: RE: Hickman- Deloltte & Touche.

The judge in the Hickman matter has directed PWC to bring any igsues it has forward
by way of applicatier on the 27th.

I appreciate your time table is jammed. As a result I can not wait to draft an
application.
Perhaps you or your secretary can call to schedule a conference call with Jim -and I.
Jim's # 709-722-1535 mine 902- 482-7001

Regards

————— Original Message----- _

From: Fredeen, Kenneth J. (CA - Toronto) [mailto:kfradeen@deloitte.cal
Sent: February 25, 2003 10:05 AM

To: Carl Holm

Qo: Jim Kirby (E-mail)

Subject: RE: Hickman- Deloitte & Touche.

Thanks, Carl. My apologies but I have been in meetings. Cguld you clarify for me what
application you are referring to and what is to be heard on March 12. | I had not received
a written response to the position being taken by Deloitte & Touche on the production of
documents.
I am just heading into a meeting and then have to be in court for the balance of the day.
I am in the office for the balance of the week if we need to set up a conference call.
Ken '

————— Original Message-----

From: Carl Holm [mailto:cholm@merrickholm.com]
Sent; Tuesday, February 25, 2003 9;04 AM

To: Fredeen, Kenneth J. (CA - Toronte) .

Co: Jim Kirby (E-mail)

Subject: Hickman- Deloitte & Touche.

Dear Ken ;

Further to our attempted calls ( J. Kirby & myself ) on Friday, J.
Kirby's attempted call of yesterday and my e-mail to you of Friday and not
having heard bsck from you . As.an application needs to be filed by Feb 27
PWC will be proceeding with an application. As earlier indicated the date
for filing repliss ig March 7 . The hearing date March 12.. You will |of
course be provided with a cépy of the application. '

Regards

Carl

Carl A. Holm, Q.C,.
Merrick Holm
8902-482-7001
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1 An application has been brought by-.nhe trustee to examine Mr. Kenneth Wilford
pursuant to the provisions of s, 133(1) of the Ba:nlcruptcy Act, R.5.C. 1970, ¢, B-3. The

relevant section provides as follows: |
.
133. (1) The trustee, upon ordinary resdlmr.mn pa'sscd by the creditors or upon the written request or

resolution of a majority of the mspectofs [ [may, ithout an order, examine under oath before the

registrar of the court or other authnnzeu':i eIson, thought to have

knowledge of the affairs of the bankrup’t T any person who is or has been an agent, clerk, servant,

officer, director or employee of the bmﬂtlrupt respecting the bankrupt, his dealings of property and may
order any person liable to be =0 exanuned to pm'duce any books, documents, correspmndence Of papers

in his possession or power relating in a}l or in pa‘rt to the banlerupt, his dealings or propcrty

2 The affidavit of Mr. Aykroyd, charlzered accountant of the city of Peterborough, states
that he is the resident manager for Dun oody J_.muted the trustee of the estaf‘e of the
bankrupt. The affidavit contains as Ex.2'a direction from Don Lamont. It is in the following

terms: |i _ I

I, Don Lamont, being the zole mspectu crf the allove estate hereby authorize Dunwoody Limited,
trustee, to examine Kenneth Wilford r oath and to order him to produce any books, documents,
correspondents [sic] or papers in his poss ssion or power relating in all or in part to 'r]:m bankrupt's

dealings with the said Wilford on the matte.r of dn option to purchase praperty and a dr:pumt of
$1,500,00. Truistese is hereby authﬂnzed]tu duen,ﬂ estate solicilor (o provide him with all necessary

assistance on the matter. || ) I

3 An appointment was then duly served upon Mr. Wilford. Mr. Wilford chd not attend.
M. Wilford's solicitor contends that s. 133 of the Bankmptcy Act does not apply He states
firstly that there is no evidence before tLh“ court of the interest of Mr. Wilford in the affairs
of the bankrupt. That submission I CB]].EI.Ut acce;pt for the affidavit material includes the
direction of Mr, Lamont, the mspector,‘ vhich i m turn refers to the option to purchase. That
in my opinion is sufficient to dermnonstrate the interest that Mr. Wﬂford has in the affairs of
the bankrupt. |] | . :

| ] : v
4 It was next contended that Mr. Wllfbrd doe‘s not fall within the ambit of s 133(1). I
cannot accept that contention for there Bre many examples that might be gweh where the
deposit or when the interest in real esta o iof the ,bankrupt was the most 51gmﬁcant asset of
the banknpt's estate. In such cl:rcumstaln es the trustee would be duty-bound to examine
fully and carefully in regard to the mterle t in realty and the deposits paid and|to pursue such
interests that were for the benefit of ﬂle{;credltd‘rs of the bankrupt.

5 Lastly it is stated that the trustee is attempting to do indirectly what it c:ou]d not do
directly. For that position I have a greatL eal of sympathy. Although it is not all before me
by way of material I accept the submiss mns m:llﬂe by both counsel, that the lustory of this

matter would indicate that the banlcrupt ]Tld cntercd into an offer with Wﬂfﬂrd before he had

his assignment in bankruptcy. There wasja d.lspute between the banlkrupt and Wﬂford at the
time of closing, and the bankrupt then b;rought an action against Wilford for the return of
the deposit. Pleadings were exchanged Eétween the parties. Before discoveries could be
held the bankrupt made his asmgnment IThe safue solicitors are acting for the trustee as
acted for the bankrupt in the action against Wilford. Further, in January 1978/ it would
appear that the solicitors for the trustes ‘a dvised the solicitor for Wilford that they were
authorized by the trustee to proceed with uﬂle acfhon I then have some very serious
misgivings as to the bona fides of the aljghcatmn However, on principle it W(‘)uld appear

that the Bankruptcy Act has given specific pov&lrers to the trustee to examine Wilford
pursuant to 5. 133(1). :

i
!s
il
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6 There may be many instances whe;ql; 1t‘ is essential for the benefit of the c editors of the
banlrupt that the trustee obtain as muclinformation as possible before hie determines
whether or not to proceed with an actio'%fdr undertake an action on behalf of the bankrupt's
estate. The principle thus given is of gri&aﬁt imp#irtance and ought not, in my oi:inion, to be
unduly fettered or restricted. It would s.lédlzm thalt in many situations the trustee can proceed
with an examination which is, in effect:,lri ﬁ::ciiscq:iavery,‘wiﬂlout there being payment of
security costs for the protection of the lfth;r parties. That right is prone to abuse, and no
doubt in some instances, if it were exemfs]ed vsdithnut restraint by a trustee, it tj:ould become
so abusive that the court would take ste::}'dfs to restrict the practice. In this case it seems
appropriate to require the respondent, Wi‘]fordj to re-attend on an appointment to be
examined. In my view there was a valid pbjection raised by the respondent, and he ought
not to be penalized by way of costs. Thie jdnly dosts therefore will be the costs; of the trustees

out of the estate. . \

1 ' 1

Applzjcaﬁon granted.

1l
L
ui 13
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Copyright ® CARSWELL, a Division of Tllmmsun canada Ltd. or Its Licensors. All right= reserved.
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