SUMMARY OF CURRENT DOCUMENT
Name of Issuing CULEASE Financial Services (“Culease”)
Party or Person
Date of Document | 3 February, 2003
Summary of - Notice of Objection by Culease
Order/Relief Sought
or Statement of - Culease objects to the Interlocutory Application (/nter Partes) of
Purpose in Filing Daimler Chrysler Financial Services (debis) Canada Inc. (“DCFS”) for
an Order approving the payment to DCFS of the Proceeds from the sale
by the Receiver of:
Stock# Model Serial # Proceeds
N-C001512 John Deere 160LC Excavator P00160X041361 $110,000.00
Court Sub-File 7:40
Number:

2002 01 T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

TRIAL DIVISION

IN THE MATTER OF a Court ordered
Receivership of Hickman Equipment (1985)
Limited (“Hickman Equipment”) pursuant to
Rule 25 of the Rules of the Supreme Court,
1986 under the Judicature Act, R.S.N.L. 1990,

c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy
and Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the “BIA”)

NOTICE OF OBJECTION

1. Culease objects to the Interlocutory Application (nter Partes) of DCFS, Court Sub-File




Number 7:40, for an Order approving the payment to DCFS of the Proceeds from the sale

by the Receiver of:
Stock# Model Serial # Proceeds
N-C001512 John Deere 160LC Excavator P00160X041361 $110,000.00

Culease presented its security interest claim to PWC (the “Culease Claim”).

The Culease Claim dealt with the following eighteen (18) units (the “Culease Units”).

10.

11.

12.

13.

Stock#

N-C001454

N-C001453

N-C001377

C001035

N-C001512

C001381

N-C001379

N-C001479

N-C001486

C001105

C001229

C001228

C001227

Model

John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 330LC Excavator
John Deere 200LC Excavator
John Deere 850C Dozer

John Deere 1050C Dozer
John Deere 624H 4WD Loader
I/R XP825 Compressor

I/R EXM350 Air Track

Terex Articulated Truck

Serial #

P00160X041793

P00160X041792

P00160X041741

P00160X041555

P00160X041361

FF0330X080964

FF0200X502017

T0850CX900908

LU1050C005288

DW624HX79048

172821

R10031

74TDC7364



14.  C001226 CAT D8N Dozer 5TJ02858

15.  C001339 CAT 320B Excavator 06CR04706

16.  C001340 CAT 320B Excavator 06CR05244

17.  C001341 CAT 320B Excavator 06CR05245

18. C001295 John Deere 992E Excavator FF992EX007040

PWC sold the Culease Units as part of the realization of the assets of Hickman Equipment.

The proceeds arising from the sale of the Culease Units totaled $2,338,275.00, particulars

of which include:

Stock# Model Serial # Proceeds
1. N-C001454 John Deere 160L.C Excavator P00160X041793 $132,500.00
2. N-C001453 John Deere 1601.C Excavator P00160X041792 $132,500.00
3. N-C001377 John Deere 1601.C Excavator P00160X041741 $120,000.00
4. C001035 John Deere 1601.C Excavator P00160X041555 $110,000.00
5. N-C001512 John Deere 1601.C Excavator P00160X041361 $110,000.00
6. C001381 John Deere 330LC Excavator FF0330X080964 $199,500.00
7. N-C001379 John Deere 200LC Excavator FF0200X502017 $131,100.00
8. N-C001479 John Deere 850C Dozer T0850CX900908 $222,500.00
9. N-C001486 John Deere 1050C Dozer LU1050C005288 $330,000.00
10. C001105 John Deere 624H 4WD Loader DW624HX79048 $152,500.00
11 C001229 I/R XP825 Compressor 172821 $9,656.00
12. C001228 /R EXM350 Air Track R10031 $12,070.00
13. C001227 Terex Articulated Truck 74TDC7364 $800.00
14. C001226 CAT D8N Dozer 5TJ02858 $165,149.00



15. C001339 CAT 320B Excavator 06CR04706 $135,000.00

16. C001340 - CAT 320B Excavator 06CR05244 $140,000.00
17. C001341 CAT 320B Excavator 06CR05245 $135,000.00
18. C001295 John Deere 992E Excavator FF992EX007040 $100,000.00

On or about December 11, 2002, PWC issued its ‘Amended’ Final Determination of the
Culease Claim and allowed the Culease Claim “as a valid secured claim in all of the

Assets”.

PWC has not made any determination as to Culease’s priority or entitlement to the

proceeds arising from the sale of the Culease Units.

The basis for the objection of Culease to the Interlocutory Application (Inter Partes) of
DCFS, Court Sub-File Number 7:40, is that Culease has a valid secured claim with respect

to the following asset of Hickman Equipment:

Stock# Model Serial # Proceeds

N-C001512 John Deere 160LC Excavator P00160X041361 $110,000.00

Culease therefore requests, pursuant to paragraph 21 of the Claims Plan and section 68 of
the PPSA:
@) a determination of the priority and entitlement of Culease, vis-a-vis DCFS, to the

proceeds from the sale of the following asset of Hickman Equipment:



(it)

Stock# Model Serial # Proceeds

N-C001512 John Deere 160LC Excavator P00160X041361 $110,000.00

and

an order that PWC pay the proceeds from the sale of the Culease unit referenced

herein at subparagraph 9(i) to Culease.

DATED at St. John's, in the Province on Newfoundland and Labrador, this 4 day of February,

2003.

J. VE N FRENCH, Q.C.
FRENCH\DUNNE & ASSOCIATES
Solicitors for CULEASE Financial Services
whose address for service is:

Suite 122, Elizabeth Towers

100 Elizabeth Avenue

St. John's, NL

AlB 181

TO: Patterson Palmer Law
Solicitors for PWC
For Posting on the PWC Website



2002 01 T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

IN THE MATTER OF a Court ordered
Receivership of Hickman Equipment (1985)
Limited (“Hickman Equipment”) pursuant to
Rule 25 of the Rules of the Supreme Court,
1986 under the Judicature Act, R.S.N.L. 1990,
c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy
and Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the “BIA”)

AFFIDAVIT OF TERRY WENSELY
[on behalf of Culease]

Court Sub-File Number: 7:40

FRENCH, DUNNE & ASSOCIATES
Solicitors for CULEASE Financial Services
whose address for service is:

Suite 122, Elizabeth Towers

100 Elizabeth Avenue

St. John's, NL

AlB 181

Attention: J. Vernon French, Q.C. /
John B. French



2002 01 T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

IN THE MATTER OF a Court ordered
Receivership of Hickman Equipment (1985)
Limited (“Hickman Equipment”) pursuant to
Rule 25 of the Rules of the Supreme Court,
1986 under the Judicature Act, R.SN.L. 1990,
c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy

and Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the “BIA”)

AFFIDAVIT

I, Terry Wensley, of the City of Regina, in the Province of Saskatchewan, make oath and say as

follows:

1. I am the Operations Manager for CULEASE Financial Services (“Culease”), and as such I
have knowledge of the matters referred to in the foregoing Notice of Objection and the
matters to which I hereinafter depose, except where such knowledge is based on
information and belief, in which case I have identified the sources and grounds of my

information and belief and verily believe same to be true.

2. By a Receiving Order dated March 13, 2002, and filed March 14, 2002 (the “Receiving
Order”) Hickman Equipment was adjudged bankrupt and PricewaterhouseCoopers Inc.

(“PWC”) was appointed Trustee in bankruptcy in accordance with the BIA.



By a Receiving Order dated March 13, 2002, and filed March 14, 2002 (the “Receivership
Order”) PWC was appointed Receiver without security “... of all the property, assets,
entitlements and undertaking (the “Assets”) of Hickman Equipment wheresoever situate
including without limitation all property assets and undertakings comprised in the term

“Property” as such term is defined in the Initial Order.”

As a result of the above, and by virtue of the Receiving Order, Culease filed a proof of
claim in the Bankruptcy of Hickman Equipment dated April 16, 2002, and an amended

proof of claim in the Bankruptcy of Hickman Equipment dated October 29, 2002.

I am advised by PWC that PWC, in accordance with an Order of this Honourable Court
dated May 14, 2002, commenced and completed the liquidation of substantially all of the

Assets of Hickman Equipment by auction.

By ‘Amended’ Final Determination dated December 11, 2002 (the “Final Determination”),
PWC has allowed, inter alia, the claims of Culease “as a valid secured claim in all of the
Assets”. A true copy of the ‘4mended’ Final Determination is attached as Exhibit “TW 1"

[Tab 1] to this Affidavit.

Between November 2000 and December 2001, Culease entered into four equipment lease

agreements with Hickman Equipment (the “Equipment Leases”).

Hickman Equipment was an authorized distributor of John Deere Limited Industrial



10.

11

12.

Equipment in Newfoundland and Labrador.

By the Equipment Leases, Culease purchased John Deere equipment and leased it to
Hickman Equipment, and Hickman Equipment had the option to purchase the leased

equipment at the end of the lease period.

The Equipment Leases contained, infer alia, the following clause with respect to “title” to
the leased equipment:

14. TITLE

Customer shall have no right, title or interest in the Equipment
other than, conditional upon Customer’s compliance with and
fulfilment of the terms and conditions of this Agreement, the right
to maintain possession and use of the Equipment for the full Term
and any Renewal Period. Lessor and Customer hereby confirm
their intent that the Equipment shall always remain and be deemed
personal or moveable property, even though said Equipment may
become attached to other equipment or real property. Customer
hereby agrees to provide prior written notice to Lessor of any
intention to attach the Equipment to other property.

By December 31, 2001, Culease had purchased 19 pieces of John Deere equipment, which
it leased to Hickman Equipment, and the total of the outstanding balances owing under the

Equipment Leases was $4,690,163.49 as of March 13, 2002.

In March, 2002, it was determined that of the 19 pieces of John Deere equipment which
Culease had purchased and leased to Hickman Equipment, Hickman Equipment had sold

18 pieces to third parties, including 7 pieces to Hickman Equipment Leasing and Rentals



Ltd. in or about December 2001, contrary to the terms of the Equipment Leases. As of

the date of the Trustee’s auction on July 12, 2002, in Halifax, in the Province of Nova

Scotia, Hickman Equipment remained in possession of the following 18 pieces with the

11® through 18™ pieces being trade ins.

10.

11

12.

13.

14.

15.

16.

Stock#

N-C001454

N-C001453

N-C001377

C001035

N-C001512

C001381

N-C001379

N-C001479

N-C001486

C001105

C001229

C001228

C001227

C001226

C001339

C001340

Model

John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 160LC Excavator
John Deere 330LC Excavator
John Deere 200LC Excavator
John Deere 850C Dozer

John Deere 1050C Dozer
John Deere 624H 4WD Loader
I/R XP825 Compressor

/R EXM350 Air Track'
Terex Articulated Truck
CAT D8N Dozer

CAT 320B Excavator

CAT 320B Excavator

Serial #

P00160X041793

P00160X041792

P00160X041741

P00160X041555

P00160X041361

FF0330X080964

FF0200X502017

T0850CX900908

LU1050C005288

DW624HX79048

172821

R10031

74TDC7364

5TJ02858

06CR04706

06CR0O5244

! Described in invoice dated March 1, 2001, from Hickman Equipment to Modern
Holdings Ltd. as a used /R ECM350 Air Track s/n R10031 [Tab 4, Page 24].



13.

14.

15.

17. C001341 CAT 320B Excavator 06CR05245

18. C001295 John Deere 992E Excavator FFO92EX007040

PWC sold the Culease Units as part of its liquidation of the assets of Hickman Equipment.

The proceeds arising from the sale of the 10 Culease Units was $1,640,600.00, particulars

of which include:

Stock# Model Serial # Proceeds
1. N-C001454 John Deere 160LC Excavator P00160X041793 $132,500.00
2. N-C001453 John Deere 160LC Excavator P00160X041792 $132,500.00
3. N-C001377 John Deere 160LC Excavator P00160X041741 $120,000.00
4. C001035 John Deere 160LC Excavator P00160X041555 $110,000.00
5. N-C001512 John Deere 160L.C Excavator P00160X041361 $110,000.00
6. C001381 John Deere 330L.C Excavator FF0330X080964 $199,500.00
7. N-C001379 John Deere 200LC Excavator FF0200X502017 $131,100.00
8. N-C001479 John Deere 850C Dozer T0850CX900908 $222,500.00
9. N-C001486 John Deere 1050C Dozer LU1050C005288 $330,000.00
10. C001105 John Deere 624H 4WD Loader DW624HX79048 $152,500.00

The proceeds arising from the sale of the 8 trade ins was $697,675.00, particulars of

which include:

Stock# Model Serial # Proceeds
11. C001229 I/R XP825 Compressor 172821 $9.656.00
12. C001228 I/R EXM350 Air Track R10031 $12,070.00

13. 001227 Terex Articulated Truck 74TDC7364 $800.00



16.

17.

14.

15.

16.

17.

18.

C001226 CAT D8N Dozer 5TJ02858 $165,149.00
C001339 CAT 320B Excavator 06CR0O4706 $135,000.00
001340 CAT 320B Excavator 06CR05244 $140,000.00
C001341 CAT 320B Excavator 06CR05245 $135,000.00
C001295 John Deere 992E Excavator FF992EX007040 $100,000.00

The total proceeds arising from the auction sale of the Culease Units was $2,338,275.00.

Culease’s priority and entitlement to the proceeds arising from the sale of Culease Unit #5,

is based on the following sources and grounds:

Culease Unit #5: John Deere 160LC Excavator s/n P00160X041361:

(2)

(b)

(©)

(d)

(e)

Sold, among other equipment, to Culease under Bill of Sale dated
December 13, 2001 for the total purchase price of $1,942,400.00 plus HST
[Tab 2, Page 1];

Leased to Hickman Equipment by Culease pursuant to Lease Agreement
dated December 13, 2001 [Tab 2, Page 2];

No interest letters from Daimler Chrysler Capital Services, CIBC and John
Deere Limited [Tab 2, Page 6, 7 and 8];

Equipment Lease registered under the PPSA by registration number
1544225 dated January 12, 2002 [Tab 2, Page 10]; and

Proof of value ($1,942,400.00 plus HST) given as per copy of Letter of
Direction dated December 13, 2001, from Hickman Equipment to Culease

[Tab 2, Page 12], and copy of cheque number 1752 in the amount of



18.

19.

20.

$2,151,552.63 dated December 31, 2001 [Tab 2, Page 13].

Now produced and shown to me and marked as Exhibit “TW #2" to this my Affidavit are

copies of the various documents relating to Culease Unit #5 and referred to in paragraph

17 of this Affidavit.

That through inadvertence Culease identified the John Deere 160LC Excavator bearing
serial number P00160X041361 as a John Deere 160LC Excavator bearing serial number
FF0160X041361 in the following documents: Bill of Sale dated December 13, 2001 [Tab
2, Page 1]; Lease Agreement dated December 13, 2001 [Tab 2, Page 2]; No interest letter
from Daimler Chrysler Capital Services [Tab 2, Page 6]; and PPSA Financing Statement

bearing registration number 1544225 dated January 12, 2002 [Tab 2, Page 10].

This Affidavit is sworn and filed in support of Culease’s Notice of Objection to the
Interlocutory Application (Inter Partes) of DCFS, Court Sub-File Number 7:40, for an

Order approving the payment to DCFS of the Proceeds from the sale by the Receiver of:

Stock# Model Serial # Proceeds

N-C001512 John Deere 160L.C Excavator P00160X041361 $110,000.00



SWORN before me at Regina,
in the Province of Saskatchewan,
this ;W‘day of February, 2003.

NSLEY

A Comfiésioner, ete. 7
SEn M»Q '}M tho
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W

v 2000 .



This is Exhibit Jw__i__» referred 10
inthe .%dﬂﬂi—— hereto

SCHEDULE “A”
FINAL DETERMINATION

(Issued in accordance with paragraph 14 of the Claims Plan)

Secured Party: CULEASE FINANCIAL SERVICES (“Culease”

1. Introduction

PWC as Receiver continues to hold the Assets of HEL under the temms of the
Receivership Order granted on March 13, 2002. The Claims Plan is intended to provide
a mechanism by which Claimants assert Claims to these Assets.

Pursuant to paragraph 14 of the Claims Plan a Final Determination is to be rmade by the
PWC as Trustee either allowing or disallowing a Claim as a valid secured claim under
section 135(4) of the BIA. This is the Trustee's Final Determination in respect of
Culease).

Capitalized terms used inv this Final Determination shall have the meaning ascribed to
them in the Claims Plan uniess otherwise defined herein.

2. Summary Final Determination

Culease's claim is allowed as a valid secured claim in all of the Assets. The Trustee
claims no interest in the assets that are the subject of the claim.

3. Defined Terms

For ease of Reference in this Final Determination, the Trustee has applied the following
definitions/ abbreviations:

“HEL" - Hickman Equipment (1985) Ltd.

“HLRL" - Hickman Leasing and Rentals Limited

“JD" - John Deere

“PPR" - Personal Property Registry

“PPSA” or “Act’ - Personal Property Security Act, S.N.L. 1098, c.P- 7.1
“PMSI” - Purchase Money Security Interest

“Province” - Newfoundland and Labrador

“Regulations’ Personal Property Security Regulations (103/99)
“s/n” - serial number



4. Assets

Culease has made a claim to 19 pieces of heavy equipment. At the time of bankruptcy 10
pieces remained in the inventory of HEL (indicated by « and the rest had been sold to third

parties.

1) 2001 JD 1050C Dozer*
(LU1050C005288)

3) 2001 JD 850C Dozer*
(T0850CX900908)

5) 2001 JD 160LC Excavator*
(P00160X041793)

7) 2001 JD 160LC Excavator*
(PO0160X041741)

9) 2001 JD 310SG Backhoe Loader
(T0310SG895252)

11) 2000 JD 160LC Excavator*
(PO0160X041555)

13) 2000 JD 670CH Motor Grader
(DWB70CH578392)

15) 2000 JD 544H Loader
(DW544HX578389)

17) 2000 JD 330LC Excavator
(FFO300X080941)

19) 624H 4WD Loader*
(DWB24HX579048)

5. Assumptions

2)

4)

6)

8)

10)

12)

14)

16)

18)

2000 JD 160LC Excavator*
(P00160X041361)'

2001 JD 200LC Excavator*
(FF0200X502017)

2001 JD 160LC Excavator™
(P00160X041792)

2001 JD 450LC Base Excavator
(FF0450X090590)

2001 JD 310SG Backhoe Loader
(TO31 0SG895027)

2000 JD 200LC Excavator

(FF0200X501636)

2000 JD 310SE Backhoe Loader
(T031 0SE892994)

2000 JD 330LC Excavator*
(FF0330X080964)

TC54H T.C. Loader
(DWTC54H579078)

! This is the correct serial number for this asset; the Financing Statement registered with respect to this item

incorrectly listed the serial number as FF0160X041361.
2 Though this is the description in the Lease Agreement,

the Financing Statement lists this assetas a 670LC

Excavator; however the serial number is the same in both documents.



In preparing this Final Determination, the Trustee has made the following assumptions:

i) the genuineness of all signatures, the authenticity of all original
Documents and the conformity to authentic originals of all Documents that
are copies, whether facsimile, photostatic, certified or otherwise,

ii) that each party to any of the Documents that create obligations for that
party, has duly authorized, executed and delivered such Documents to
which it is a party; :

iii) with the exception of security interests created by the Documents, the
Documents that create obligations for parties, constitute legal, valid and
binding obligations of each party thereto, enforceable against each of
them in accordance with their terms;

iv) that insofar as any obligation under any of the Documents is 10 be
performed in any jurisdiction outside the Province, its performance will not
be illegal or unenforceable by virtue of the laws of that other jurisdiction;
and

V) the accuracy and currency of the indices and filing systems maintained in
relation to the public registries where we have searched or inquired or
have caused searches or inquiries t0 be conducted. .

6. Qualifications

Since there is no title registration system in the Province relating to personal property, any
opinion respecting title is based solely upon the relevant Documentation.

For the purpose of determining the validity under prior law of security interests created and
registered before the implementation of the PPSA and transitioned by registration in the
PPR, the Trustee has only reviewed the security agreements and their registrations
referenced in the PPR search report section entitled: “Pre-PPSA registration information
continued by this registration”, endorsements, if any, on the security agreements reviewed
and the pre-PPSA legisiation and the applicable common law relating to their registration.

Both the PPSA, and the Conditional Sales Act (the latter statute being part of the “prior law”)
provide that property in goods pass to a purchaser from a seller or trader where the sale is in
the ordinary course of business of the seller or trader. In some instances HEL transferred
equipment subject to a security interest to a purchaser without discharging the security
interest. In some cases the purchaser granted a security interest to another lender, while in
other cases the purchaser transferred the equipment to a third party who, in tum granted a
security interest to a lender. Due to the lack of evidence conceming all transactions involving



the Assets, we are unable to determine if sales by HEL were “in the ordinary course of
business” such as to enable the purchaser to receive clear title to the equipment in order to
allow a subsequent lender to obtain a valid security interest or a subsequent transferee to
obtain clear title.

No opinion is expressed as to the rank or priority of any security interest created by the
Documentation.

No opinion is expressed with regard to any collateral covered by the Documentation, but not
referred to in this Final Determination.

Pursuant to the terms of the Court Order establishing the Claims Plan, this Final
Determination determines the validity of security claimed and whether such security has
been properly perfected. For the assistance of readers, the Trustee has sometimes
provided comments conceming the priority of such security vis-a-vis other parties but such
priority-related comments are made without prejudice to any position which may be taken at
any future date by any other party in regards to priorities.

Notwithstanding the findings in this Final Determination concerning the validity of the Claim
as secured or otherwise, PricewaterhouseCoopers Inc. is not precluded by such
determination from challenging the Claim as being reviewable or fraudulent pursuant to the
provisions of the BIA or any applicable provincial legislation.

Except where a specific claim to proceeds has been made and material provided in support
of that claim, the Trustee expresses no opinion with respect to claims to proceeds or claims
involving tracing. An outline of the proceeds claims processes and issues are set outin s.13.

7. Overview of Claim

Culease claims that it holds perfected security interest in the 19 Assets arising from four (4)
Lease Agreements entered into during the years 2000 and 2001. Culease states that in
addition to satisfying all the requirements to attach and perfect a security interest, including
registration of the security interests on the PPR, they also hold PMSI's over all of the Assets.
Furthermore, Culease has put forward a claim that they are entitled to trace proceeds from
the disposition of the Assets prior {0 the bankruptcy.

There is a further issue with respect to Assets #1-7 listed above because on the date of
HEL's bankruptcy, these 7 pieces were in the possession of HLRL rather than HEL who
Culease had leased them to in December 2001. Culease states that HEL transferred the
Assets to HLRL without their knowledge or consent and contends that the transfer was not
an ams-length transaction and therefore the transfer should be invalid. Culease has also
presented correspondence in which the original Monitor stated that he had no interest in the
7 Assets since it was not listed as assets of HEL. Culease relies on this opinion and argues
that the Assets should not form part of these bankruptcy proceedings and Culease should
be permitted to seize the equipment.



The Proof of Claim, dated 16 April 2002, indicates a total claim of $4,690,163.49 comprised
of an Unsecured Claim in the amount of $3,638,203.49 and a Secured Claim (Property) in
the amount of $1,051,960.00. The Amended Proof of Claim dated October 29, 2002
indicated a total claim of $4,690,163.49 and states that this is exclusively a secured claim.
The total claim results from 4 separate lease agreements:

1. Lease #4234 - 3 (securing Assets #1-7 in the list above). Balance
outstanding of: $2,347,124.38

2. Lease #4322 - 3 (securing Assets #8-10 in the list above). Balance
outstanding of: $666,574.00. This is revised in the Amended Proof of
Claim to be $660,547.00.

>3. Lease #4322 - 4 (securing Assets #11-13 in the list above). Balance

outstanding of: $553,088.81

4. Lease #4234 - 2 (securing Assets #14-17 in the list above plus 2 other pieces
of equipment not in the list above). Balance outstanding of: $1,129,376.30

8. Documentation

In preparing this final determination, the Trustee has considered and refied upon only the
following information provided to it from all sources:

i PPR search conducted in the name of the debtor on March 21, 2002.
ii. Proof of Claim (Form 33) dated 16 April 2002

ii. Proof of Claim (Property) dated 16 May 2002.

iv. Proof of Claim (Form 33) dated 29 October 2002.

v. Sales Invoice, dated 31 December 2001, evidencing the sale of Assets #1-7 to HLRL
by HEL

vi. Sub-Lease Agreement, undated, evidencing a lease of Assets #1-7 1o HLRL by HEL,;
signed by both HLRL and HEL

vii. Correspondence from John French dated 26 March 2002 attaching:
o DRV Lease Agreement dated 4 December 2000 between HEL and Town of
Labrador City
o Fixed Rate Retail Instaliment Contract dated 15 December 2000 between
HEL and Abbott Brothers Equipment Inc.

Po



viii. Le
]

o DRV Lease Agreesment dated 21 December 2000 between HEL and Convoy
Services Ltd.

o Fixed Rate Retail Instaliment Contract dated 22 December 2000 between
HEL and Glenn Corporation Limited

o Fixed Rate Retail Instaliment Contract dated 1 March 2001 between HEL and
BCL Construction Ltd. A

o John Deere Credit Agreement dated 12 April 2001 between HEL and
Complete Paving Limited

o John Deere Commercial Lease Agreement (with Purchase Option) dated 15
June 2001 between HEL and Curtis Shane White and James William White

o John Deere Commercial Lease Agreement (with Purchase Option) dated 28
June 2001 between HEL and Penney Construction Ltd.

o DRV Lease Agreement dated 27 December 2001 between HEL and J&N
Excavating and Contracting inc.

ase #4234- 2 (for Assets #14-17 above)
Lease Agreement dated 14 November 2000 evidencing the lease of Assets #14-
17 plus 2 other pieces of equipment to HEL by Culease. The Lease Agreement
is signed by both Culease and HEL
Lease Agreement dated 10 December 2001 evidencing the lease of Assets #14-
17 plus 2 other pieces of equipment to HEL by Culease. The Lease Agreement
is signed by both Culease and HEL
Bill of Sale, stamped “PAID", dated 14 November 2000 evidencing the sale of
Assets #14-17 plus 2 other pieces of equipment to Culease by HEL. The Bill is
signed by HEL
Waiver Letters:
o From CIBC dated 10 November 2000 relating to Assets #14-17 plus 2 other
pieces of equipment
o From John Deere Limited dated 20 November 2000 relating to Assets #14-17
plus 2 other pieces of equipment
Substitution Agreement dated 13 February 2001 evidencing the substitution of
Assets #18 & 19 for the 2 non-listed pieces of equipment referred to in the Bill of
Sale and Lease Agreement dated 13 December 2000. This Agreement is signed
by HEL but not by Culease
PPR Verification Statement (Registration No. 661355)
PPR Amendment Verification Statement (Registration No. 661371)
PPR Amendment Verification Statement (Registration No. 695239)
PPR Amendment Verification Statement (Registration No. 840363)
7 Requests for Amendment to Existing Lease dated 20, 21 or 22 November 2001
Letter of Direction dated 8 November 2000 to Culease from HEL directing
disbursement of proceeds of Bill of Sale (attached are 2 cheques from Culease to
HEL for $676,797.16)

Lease #4322- 4 (for Assets #11-13 above)
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Lease Agreement dated 14 December 2001 evidencing the lease of equipment
#11-13 to HEL by Culease. The Lease Agreement is signed by both Culease
and HEL

Bill of Sale, stamped “PAID", dated 14 December 2000 evidencing the sale of
equipment #11-13 to Culease by HEL. The Billis signed by HEL

Waiver Letters:

o From John Deere Credit dated 8 December 2000 relating to Assets #11-13

o From CIBC dated 8 December 2000 relating Assets #11-13

o From John Deere Limited dated 18 December 2000 relating to Assets #11-13

2 Requests for Amendment to Existing Lease dated 20 November 2001

PPR Verification statement (Registration No. 7261 58)

Letter of Direction dated 7 December 2000 to Culease from HEL directing
disbursement of proceeds of Bill of Sale (attached is a cheque from Culease to
HEL for $670,959.88 and a payment order showing the cheque was deposited
directly into HEL's account with CIBC)

ase #4322- 3 (for Assets #8-10, 18 and 19 above)

Lease Agreement dated 9 December 2001 evidencing the lease of equipment

#8-10 to HEL by Culease. The Lease Agreement is signed by both Culease and

HEL

Bill of Sale, stamped “PAID”, dated 9 February 2001 evidencing the sale of

equipment #8-10 to Culease by HEL. The Bill is signed by HEL

Lease Agreement dated 9 February 2001 evidencing the lease of equipment #11-

13 to HEL by Culease. The Lease Agreement is signed by both Culease and

HEL

Waiver Letters:

o Priority Agreement from CIBC dated 13 February 2001 relating to Assets #11-
13 plus Assets #18 & 19

o From John Deere Limited dated 15 February 2001 relating to Assets #11-13
plus Assets #18 & 19

2 Requests for Amendment to Existing Lease dated 20 and 21 November 2001

PPR Verification Statement (Registration No. 8091 78)

Waiver letters from various credit unions to CIBC Equipment Financing Lid.

relating to various pieces of equipment none of which are the Assets listed above

Letter of Direction dated 7 February 2001 to Culease from HEL directing

disbursement of proceeds of Bill of Sale (attached is a cheque from Culease 10

HEL for $723,386.56 and a payment order showing the cheque was deposited

directly into HEL's account with CIBC)

ase #4234- 3 (for Assets #1-7 above)
Bill of Sale dated 13 December 2001 evidencing the sale of equipment #1-7 to
Culease by HEL. The Bill is signed by HEL
Lease Agreement dated 13 December 2001 evidencing the lease of equipment
#1-7 to HEL by Culease. The Lease Agreement is signed by both Culease and
HEL
Waiver Letters:
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o FErom Daimler Chrysler Capital Services dated 31 December 2001 only for
asset #2
o From CIBC dated 110 January 2002 encompassing Assets #1-7
o From John Deere Limited dated 11 January 2002 encompassing Assets #1-7
= PPR Verffication Statement (Registration No. 1544225)
= Letter of Direction dated 13 December 2001 to Culease from HEL directing
disbursement of proceeds of Bill of Sale (attached cheque from Culease to HEL
for $2,151,552.63)

9. Classification of the Assets

The actual subjective use to which the assets are put by the debtor dictates whether the
assets will be classified as inventory, equipment or consumer goods. In this regard, it is the
opinion of the Trustee that all 19 Assets were held by HEL for sale or lease and as such,
form part of the inventory of HEL (s. 2(x) of the PPSA).

10. Application of the PPSA

As indicated by the above-noted documentation the secured transactions between
Culease and HEL were in the form of inventory leases. These leases, which secured
specific pieces of heavy equipment (broken down above), were all for a term of more
than one year and were, in essence, financing leases as opposed to true leases.
Section 4 of the PPSA confirms that such secured transactions are govemed by the
PPSA.

11. PRE-PPSA/ Transitioning Issues

Not applicable in this instance as all transactions took place in 2000 and 2001 and
therefore were subsequent to the coming into force of the PPSA in the Province.

12. Perfection

Section 20 of the PPSA holds that there are two required elements to a perfected security
interest in collateral, regardiess of the order of occurrence. There must be:

(i) attachment in accordance with section 13, which requires:

1. Value must be given. Value is defined in s. 2(tt) to include any
consideration sufficient to support a simple contract. However, a
secured party need not have actually advanced the loan funds or the
purchase money credit in order to satisfy the value requirement of
section 13. Value is given as soon as a secured party makes a

e



binding commitment to extend the loan or purchase money credited to
the debtor.®

2. The debtor must have rights in the collateral; and

3. There must be a security agreement that meets the requirements of s.
1. :

(i)  a perfection step in accordance with section 25 (perfection by possession) or
section 26 (perfection by registration of a financing statement in the Personal
Property Registry (the “PPR").

Is there attachment?

(i) Was value given?

YES Culease did provide the Trustee with copies of Bill of Sales and cheques from
Culease to HEL, evidencing the sale of the Assets to Culease by HEL. The Assets were
then leased back to HEL who then had possession of goods to which Culease had acquired
title. This is sufficient evidence of value being given by Culease to HEL in exchange for the
security interest granted by HEL. ‘

(i) Rights in the collateral?

YES HEL held possession of the Assets and any real right in the collateral that the
debtor may have, including but not limited to, a right of possession is sufficient to meet the
requirements of s. 13.* Furthermore, s. 13 (3) confirms that a lessee under a lease for a
term of more than one year has rights in the goods for purposes of attachment when s/he
obtains possession of them under the lease.

Note: For the purposes of expressing an opinion with respect to HEL's rights in the
collateral, the Trustee has not made any determination with respect to HEL's title in the
collateral at issue nor with respect to the lawfulness of HEL's possession thereof.

(i) Have the evidentiary requirements of s. 11 been met?

YES The evidentiary requirements of s. 11, required for attachment, are
established by the 4 leases. Specifically, in accordance with s.11 (1) (b), the 4 leases are in
writing, they have been signed by HEL as the debtor and each provides an adequate
description of the collateral that is secured.

Is there a perfection step?

Lease No. 4234 - 3 (for Assets # 1-7 above)

3 C. Walsh, An Introduction to the New Brunswick Personal Property Act, (1995) at p.83.
“ Ibid. at p.84.
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YES

Registration number 1544225 contains the following information:

« General Description of Collateral: “Equipment; Proceeds including but not
imited to: goods, chattel paper, securities, documents of title, instruments,
money, intangibles, insurance and all other proceeds arising directly or indirectly
from the disposition, exchange, loss, replacement, renewal, destruction of or
dealing with the collateral.”

» Serial Numbered Collateral: “2001 JD 1050C Dozer (sin LU1050C005288),
2000 JD 160LC Excavator (sin FF0160X041361), 2001 JD 850C Dozer (s/n
TO850CX900908), 2001 JD 200LC Excavator (s/n FF0200X502017), 3 - 2001 JD
160LC Excavator (s/n P00160X041783, POO1 60X041792, P00160X041741)"

By operation of .26 of the PPSA, this registration qualifies as a perfection step with respect
to. Culease’s security interest in the 7 Assets in lease #4234-3. What constitutes an
appropriate description of collateral comes from ss.23-24 of the Regulations. In particular, in
accordance with s.23 (1) (e) of the Regulations, items of inventory must be described in
accordance with s.24 (1) and s.24 (2). There is a question as to the adequacy of the
description of Asset #2 since it is described by an incorrect serial number. However, as the
debtor name is correct in the financing statement and the incomrect serial number would
appear as a Close Match when a search was conducted, the Trustee is of the opinion that
this error is not a seriously misleading error. 1t is the opinion of the Trustee that the collateral
description in the above-noted financing statemnent satisfies these requirements.

Lease No. 4322 - 3 (for Assets # 8-10 above)

YES

Registration number 809178 contains the following information:

» General Description of Collateral: “Equipment; Proceeds including but not
limited to: goods, chattel paper, securities, documents of fitle, instruments,
money, intangibles, insurance and all other proceeds arising directly or indirectly
from the disposition, exchange, loss, replacement, renewal, destruction of or
dealing with the collateral.”

« Serial Numbered Collateral: “2001 JD 450LC Base Excavator (sin
FF0450X090590), 2 - 2001 JD 310SG Backhoe Loader (s/n T0310SG885252,
T0310SG895027)"

By operation of s.26 of the PPSA, this registration qualifies as a perfection step with respect
to Culease’'s security interest in the 3 Assets in Lease #4322-3. What constitutes an
appropriate description of collateral comes from ss.23-24 of the Regulations. In particular, in
accordance with .23 (1) (e) of the Regulations, items of inventory must be described in
accordance with s.24 (1) and s.24 (2). Itis the opinion of the Trustee that the collateral
description in the above-noted financing staterment satisfies these requirements.

10
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Lease No. 4322 — 4 (for Assets #11-13 above)

YES

Registration number 726158 contains the following information:

» General Description of Collateral: “Equipment; Proceeds including but not
limited to: goods, chattel paper, securities, documents of title, instruments,
money, intangibles, insurance and all other proceeds arising directly or indirectly
from the disposition, exchange, loss, replacement, renewal, destruction of or
dealing with the collateral.”

« Serial Numbered Collateral: 2000 JD 160LC  Excavator (s/n
DW670CH578392) - deleted, 2000 JD 160LC Excavator (sin P00160X041555),
2000 JD 200LC Excavator (s/n FF0200X501636), 2000 JD 670LC Excavator (s/n
DW670CH578382)

By operation of .26 of the PPSA, this registration qualifies as a perfection step with respect
to Culease’s security interest in the 3 Assets in lease #4322-4. What constitutes an
appropriate description of collateral comes from ss.23-24 of the Regulations. In particular, in
accordance with s.23 (1) (e) of the Regulations, items of inventory must be described in
accordance with s.24 (1) and s.24 (2). It is the opinion of the Trustee that the collateral
description in the above-noted financing statement satisfies these requirements.

Lease No. 4234-2 (for Assets # 14-19 above)

YES

Registration number 661355 contains the following information:

» General Description of Collateral: “Consumer goods, inventory, equipment,
accounts, other proceeds including but not limited to: goods, chattel paper,
securities, documents of title, instruments, money, intangibles, insurance and all
other proceeds arising directly or indirectly from the disposition, exchange, loss,
replacement, renewal, destruction of or dealing with the collateral.”

= Serial Numbered Collateral: “2 - 2000 JD 310SE Backhoe Loader (s/n
T0310SE892994, T0310SE892985 - deleted), 2000 JD 644H Loader (s/in
DW644HX578388) - deleted, 2000 JD 544H Loader (s/in DW544HX578389), 2 -
2000 JD 330LC Excavator (s/n FF0300X080964, FF0300X080941), TC54H T.C.
Loader (s/n DWTC54H579078), 624H 4WD Loader (sin DW624HX579048)"

By operation of s.26 of the PPSA, this registration qualifies as a perfection step with respect
to Culease’s security interest in the 8 Assets in lease #4234-2. What constitutes an
appropriate description of collateral comes from ss.23-24 of the Regulations. In particular, in
accordance with s.23 (1) (e) of the Regulations, items of inventory must be described in
accordance with .24 (1) and s.24 (2). It is the opinion of the Trustee that the collateral
description in the above-noted financing statement satisfies these requirements.

11
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13. Proceeds

Section 29(1) of the Act provides a secured party with an automatic and statutory interest in
the proceeds from the disposition of a secured asset by the debtor. While this right is
automatic as against the debtor, the entitlement to proceeds must be perfected, in order to
protect the secured party's entitiement as against competing creditors.

The Trustee has not made any determination as to Culease’s entitiement to proceeds with
respect to other creditors as this is an issue of priority and not within the Trustee’s mandate
under the Claims Plan. However, the Trustee has outlined below the statutory requirements
that must be met by a secured party in order to assert a claim to proceeds from the
disposition of collateral as against other secured creditors.

The perfected status of a security interest in proceeds depends firstly on whether the
security interest in the original collateral was perfected when the proceeds arose. If not, the
secured party will have to perfect its security interest in the proceeds as original collateral
either by registration or taking possession. If so, the question of whether the secured party
must independently perfect its security interest in the proceeds depends on the method by
which the security interest in the original collateral was perfec:ted.5

Section 29(3) provides for 3 instances where perfection in proceeds is automatic and
continuous. A security interest in proceeds is a continuously perfected security interest
where the interest in the original collateral is perfected by a registration of a financing
statement under s.26 that:

(a) includes a description of the proceeds that would be sufficient to perfect a
security interest in original collateral of the same kind;

(b) includes a description of the original collateral, where the proceeds are of a
kind that are within the description of the original collateral; or

(c) Includes a description of the original collateral, where the proceeds consist of
money, cheques or deposit accounts in a bank, credit union, or similar
financial institutions.

If proceeds do not fall into one of these categories, s. 29(4) of the PPSA requires registration
with respect to the proceeds collateral within fifteen days after such proceeds arise. Such
registration would be in accordance with the same rules as the original collateral.®

As indicated above, collateral descriptions are governed by ss.23-24 of the Regulations.
These rules extend to descriptions of collateral in the form of proceeds as well.

S Tbid. at p.140.
¢ Ibid.
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Note as well that the ability to assert a claim to proceeds is contingent upon two conditions.
The debtor must have acquired rights in the proceeds and the proceeds themselves must
be traceable (ref. s. s.2 (ff)).

Note: If a secured creditor fails to perfect its interest in collateral prior to disposition of the
collateral by the debtor, the secured party must perfect its security interest in the proceeds
as original collateral either by registration or taking possession for the secured party to have
a security interest in the proceeds.

14. Additional Comments on Priorities

While it is not within the mandate of the Trustee or Trustee’s counsel to determine priorities,
we nevertheless offer the following comments, in order to provide assistance to any
creditors who may also have a valid and perfected security interest in the assets and wish to
determine, for their own benefit, their ranking with respect to same:

- The documents indicate that in all 4 leases the Assets secured were first
sold to Culease by HEL and then leased back to HEL. Bills of sale have
been provided for all 4 leases. Although such sale and lease-back
arangements appear to entitie Culease to claim a PMSI, subsection 2(hh)
of the PPSA specifically excludes “a transaction of sale by and lease back to
the seller” from being a PMSI. Therefore the residual priority rules apply.

- If these leases were not salefleaseback type transactions, there are
instances whereby an inventory financier such as Culease may be entitied
to claim a super-priority status (ref: s. 35(2)). As Culease is unable to
provide evidentiary support for such an entitiement, its security interest is
subject to the residual priority rules of the PPSA.

- As established by s. 36 of the PPSA, the relevant date for the determination
of the priority of Culease’s interest in the Assets are the dates of registration
of the various financing statements on the PPR:

e Lease #4234- 3 — 20 November 2000
e Lease #4322- 3 — 29 December 2000
e Lease #4322- 4 — 20 February 2001

e Lease #4234- 2 — 20 November 2000

Through discussion with Counsel for Daimler Chrysler the Trustee has been advised of
a potential dispute between Culease and Daimler Chrysler with respect to asset #2,
2000 JD 160LC Excavator (s/n P00160X041361). The dispute arises with respect to
the identification of this unit in Culease’s financing statement #1544225 and also with

7 Ibid.
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respect to a waiver of interest letter dated 31 December 2001 and secured by Daimier
Chrysler Capital Services. The Trustee expresses no opinion on this issue.

15. Auction Results

The following original Assets were sold at the Trustee's auction on July 12, 2002, in Halifax,

Nova Scaotia.

(Asset#5) 2001 JD 160LC Excavator (s/n P00160X041793)
(Asset#6) 2001 JD 160LC Excavator (s/n PO0160X041792)
(Asset#7) 2001 JD 160LC Excavator (s/n P0O0160X041741)
(Asset#11) 2000 JD 160LC Excavator (s/n PO0160X041555)
(Asset#2) 2000 JD 160LC Excavator (s/n P00160X041361)
(Asset#16) 2000 JD 330LC Excavator (s/n FF0330X080964)
(Asset #4) 2001 JD 200LC Excavator (s/n FF0200X502017)
(Asset #3) 2001 JD 850C Dozer (s/n TOB50CX900908)
(Asset#1) 2001 JD 1050C Dozer (s/n LU1050C005288)
(Asset #19) 624H 4WD Loader (s/n DW624HX579048)

Net amount obtained (bid amount less LVG buyer's premium) $1,640,600.00.

The following trade-ins on original Assets were sold at the Trustee's auction on July 12,

2002, in Halifax, Nova Scotia.
I/R XP825 Compressor (s/n 172821)
I/R EXM350 Air Track (s/n R10031)
Terex Articulated Truck (s/n 74TDC7364)
CAT D8N Dozer (s/n 5TJ02858)
CAT 320B Excavator (s/n 06CR04706)
CAT 320B Excavator (s/n 06CR05244)
CAT 320B Excavator (s/n 06CR05245)
JD 992E Excavator (s/n FF992EX007040)

Net amount obtained (bid amount less LVG buyer’s premium) $697,675.
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$132,500
$132,500
$120,000
$110,000
$110,000
$199,500
$131,100
$222,500
$330,000
$152,500

$9,656.00
$12,070.00
$800.00
$165,149.00
$135,000.00
$140,000.00
$135,000.00

$100,000.00
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d the ‘Grantor’)
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(hereinafter called the ‘Grantee’)
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IN CONSIDERATION of the sum of
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paid by the Grantee to the G
Grantor absolutely transfers u

(One)
{One
(One)
(One)
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2001 John Deere 1680LC Excavator

) 2001 John Deere 180LC Excavator

2001 John Deere 180L Excavator
2001 John Deere 200LC Excavator
2001 John Deere 860C Dozer
2000 John Deare 160LC Excavator
2001 John Deere 1050C Dozer

THE GRANTOR COVENANTS:!

1.

2.
3.

N WITNESS WHEREOF th

rantor (receipt whereof is hereby

nto the Grantee the following Chgttels:

PO0160X041741
PO01680X041792
P00180X041793
FF0200X502017
TO850CX800808
FF0160X041381

1-L1050!

acknowledged) the

Unit # C001377
Unit # C0014853
Ualt # C001454
Vnit # C001379
Unit# C001478
Unit# C001512
WInit# C001486

The Granbr is now rightfully and absolutely possessed of the
Chattels and has the right to sell them. ‘

as hereinafter noted.
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That the Chattels are free from and charge
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' Fnanclal Sarvices LEASE AGRKERIVALUN L
= 3630 (A service provided by Co-operative Trust Company of Canada)
lbert Strect
|, Saskarchewan S4P 3G8
/ 1.800-409.2029
TOMER NAME N AMa%iu::kman Equipment (1985) Limited
JANG ADDRESS STREET: ;
1289 Topsall Road
Legal Name & Address - PROVINGE: POSTAL CODE
Mount Pear! NFLD A1N 3C8
TOMER CONTACT N TO CONTACT: - TELEPHONE NO. FAXNO: ]
TEXEMPTION PST:
R 1S REP
J ) SA f
noR NAME Sale and Leaseback
ADDRESS:
OIPMENT QUANTITY: ; DESCRIPTION: {Year, Make, Madel, Soris! Number - inctude o8 appropriate) J
CRIPTION
SEE ATTAGCHED SCHEDULE "A" — Equipment Description ]
END OF TERM MINIMUM RESALE VALUE: 5 10.00
TAL DETAILS ADVANCE PAYMENT DATE: T TAIOTIIIOTOnIYY)
NEXT PAYMENT DATE: . TFo be compicted by CULEASE Financial Services)

mments will be made in
nce,

FREQUENCY:! MONTHLY J OUARTERLY O SEMI-ANNUALLY D ANNUAL O OTHER O]

INITIAL TERM NUMBER OF | RENTAL AMOUNT PROVINCIAL [OOODS & FPROVINCE |[TOTAL
NO. OF MONTHS PAYMENTS EXCLUDING PST SALES TAX SERVICES PAYMENT

nent b, ha
ipicer g = o ™
timatad: subject to 48 SEE ATTAGIJED SCHEDULE “B"- Rental Payments NFLD

fication by CULEASE
mecinl Services)

JURANCE INSURANCE AGREEMENT! Cuxtomer agracs io ohtain the inumnce coverags In nceordance with the Bquipment Risk und
REEMENT Insurance section of this Agresment.
ADDITIONAL THIRD PARTY COVERAGE AMOUNT: §
THIRD PARTY COVERAGE WAIVED e (initial If age requi t waived)
ANCIAL NAME OF FINANCIAL INSTITUTION:
ORMATION Ty R VA AT 1
BRANCH LOCATION: ACCOUNT INFORMATION:
“~-AUTHORYZED Lonsar In hereby authorized to perindically druw payment wndor its Pro-Authorized Payment Plan from the account specificd in the
"MENT PLAN Finsneinl Information section diay 88 uu)l,tned on the attached snmplo chegque to eower the Rental and other amounts duc under
this Agreement, p

Ry . X
Autherized Cheque Signer (s): o2 Z 7= Ties): £ W’o e ﬂ »
(PLEASE ATTAC URETGRET-SAMPLE CHEQUE MARKED VOID)

CUSTOMER ACKNOWLEDGEMENTS

1S AGREEMENT THE WORDS CUSTOMER, I.ESSEE AND YOU ALL REFER TO TITE ABOVE NAMED CUSTOMER(S). BY SIGNING THIS
EEMENT: YOU ACKNOWLEDGE THE LESSOR HAS MADE NO REPRESENTATIONS OR WARRANTIES REGARDING THE EQUIPMENT: YOU
NOWLEDGE AND AGREB YOU HAVE SELECTED THE EOUIPMENT FOR 1.EASE; YOU ACKNOWLEDGE AND AGREE TO ALL TERMS AND
IDITIONS ON BOTH SIDES OF THIS AOREEMENT; IN THE EVENT THE AGREEMENT IS ASSIGNED TO A CREDIT UNION, TO THE EXTENT THAT 1T
Y BE NECESSARY YOU HEREBY AFPLY FOR MEMBERSHIP IN THE CREDIT UNION, YOU ACKNOWLEDGE HAVING READ THE ENTIRE LEASU
R CET E TERMS AND CONDITIONS THAT ARE PART OF THIS LEASE. WITERL TIHERE IS MORE THAN ONE CUSTOMER YOU
NOWLEDGE YOUR OBLIGATION AND LIABILITY IS JOINT AND SEVERAL.

: CUS'IXMERE' (Legal Na egb
CULEASE Financinl Services Hickman Equipment ( &) Limited :
EXBCUTED Yy MY NP Oy Wy T MY ST i
R ‘The undaorsigl thm' ho/she is duty suthorized 1o cxzoute this Agrecmcnt.
T : e .
1Y . '—7 Title: m 7/-/4
Authorized Signature Signatfo B -
SST #: 10114 3915 RTO001 By: e WP
- Atthorized Signature -
ASSIGNMENT DATE OF AGREEMENT: . 13/01 (mm/dd/yy)
- 10 Apr 1 is undated when sipned, it shall be doomed to he doted the date of advance payment above.
this part is completed, LESSOR HEREBY ASSIGNS,
ONVEYS AND TRANSFERS ali right, title and interest DELIVERY AND ACCEFTANCE CERTIFICATE
’_\‘m‘ Agrecment and theé Equipment to” the namod Customor heroby cortifies that all equipriont referred 1o mbnve has been delivered, is fully instalied |
gnee and where comploted st the time of signing and i in goud operating condition. Cusinmer uncomditionnlly pcecpts the cquipment and requests
L _of such wssignmeut. The that CULEASE Financinl Sorvices sign thix leaxe und pay the equipment vendor.
signae acknowiedges having road the entire loasc and
ccpts the Terms and Conditions that sro part of this lease, Legn! incation of Equip e (3 differont than bilting address) Required for all leases including

portablc structuros, for registration of fixture filing notice.
1260 Topsall Road Mount Peari, NFLD_A1N 3C8

CUSTOMER (Legal Name): Hickman Equipment (1985) Limited

The undemlgﬁWﬂc ix duly avthorized 10 cxesute this Certifjoute. )
BY: : - i Title: . 7
BY: C&M Title: V. p !

s ’ .' A .
DATE OF DELIVERY AND ACCEPTANCE: 12/13/01 (mm/dd/yv)
1 Agr in Inted when signed, # shall be deemed ta be dnted the date of sdvance payment
shove,

e/Yellow/Pink: CULEASE  Goldenrod: VENDOR Febroary 2001
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the Moraf-ncm&lmhycwrnpymz rgfomer r
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Customer huve astablished vsaye OF ion levals and the Cusomer encesds fhose levels . wesocisted with the lassing including b nol limited 1o credit investigation, procoasing and
Customer shall pay the fee catnblished the Lessor far wuch excoraive nngem:hccndonh- pucurity mmmmmdbmh-wor origination CORE.
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This Schedule

Agresment dated 12/13/01 made

CULEASE Financial Services as Lessor.

1 (One) 2001 Jonn Deere 160LC Excavator '
1 {One) 2001 Jonn Deere 160LC Excavator
1 (One) 2001 John Deere 160L Excavator

1 (One) 2001 John Deare 200LC Excavator
1 (Ona) 2001 John Deere 850C Dozer

1 (One) 2000 John Deere 41650L.C Excavator
1 (One) 2001 John Deere 1050C Dozs=r

Lessea: Hickman gquipment (19085) Limited

/

By:

Name/Title:

Torw Kt Y HugeeT T

1y Ulua’uinmml\m 11437180

~an-Equipment Description is attached to and forms an integral

between Hickman Equlpmont (1985) timited

P00160X041 741
P00160X041 792

X20080
FF0160X041 3618 -

part of Lease
as Lessee and

Unit # C001377
Unit # C001453
Unit # C001454
unit ¢ C001379
unit # CD01479
Unit # 001512
Unit # C001486
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SCHEDULE "B": Rentsl Payments

This Schedule *B"- Rental Payments is gttached to and forms an Integral part of Lease
Agreement dated 12/13/2001 (mm/dd/yy made between Hickman Equipment (1985) Limited

as Customer and CULEASE Financial Services 88 {.essor.

Commencement Rental Payments Total Rental Pmt

Date -
1271372001/ \ 1 @71 4B4&.B7 10,722.70
D1/43/2002 3@ 0.00

04/13/2002 \ @ 7148467 \ 10,

12/13/2002 \ 4@ 0.00 \
O4/43/2003 71,484.67 \ 10.722.70 L

1211 3/2004 \ ) 0.00 0.00
D4l13/2005 \ 8@ 71.484.67 10.722.70 \ \

T
\' ~ 0471372004 \ B @ 71.484.67 10,722.70 \
| \
V

Lessee! Hic!gman Equipment (1 985) Limited

g
By & Y v N N
Torw Kine Wugzar WurT

Name/Title: M;ﬁ l/ﬂ .

et a e ARN1 44738 RTF
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PPSA WAIVER LETTER

VIA FAX: 805-821-7650
Dacewnber 31, 2001

Daimier Shrysler Capltal Services
8701 — Financia! Drive, Sults 200
Mississauga, ONT_ LBN 7J7

Deaar Sir/Madam:

re: Hickman Equipment (1985) Limited snd/ar
Equipment Description: 1 (One) 2000 John Deere 160LC Excavator
FFD180X041381 (serial)

CULEASE FINANCIAL SERVICES has or s sbout to enier into a leaning or financing
arrangamaeant with the subject upon the equipment described abova.

We note that you heve & general sacurity interest ragisterad against the subject and/or a sscurity
intsrest In the sguipment nated abova.

Pleaze indicsta, by signing ano rstyming 8 _Copy.s IStor 1D 13X NN

you have no further interest in the squipmaent or you postpons your
CULEASE FINANGIAL SERVICES.

3 92, that
tarasts in favor of

This luﬁermaybemwbdhmynumbudmmm&-ndhyMpardeshgmwh
separate countorparts, ndscfwhld\.mmwmmﬂbtmadbbom arigina! and
u!lofwhtchWmmmnrah-tlmﬂmhw-\d&nwn-mmemwmmﬂanm
dalivary of counierparts dmhwmmﬁrbvwmmnﬂhhmdhguponmpam
harata

s

Tel (403) 2960191 Fax (403) 2960192 295 2850 Glenmors Trall S € Caigary Abera, TIC 267
e 770N NOILY304¥0D VL1dVD OAVIU3W WYOE:6 100T
ZNIE-SHAXOUIN

"LE 03¢

LI IO OEBL TER GOR Yea T on nee




CULEASE

WAIVER

Dawz Janusry 10, 2002
To: CANADIAN IMPERIAL BANK OF COMMERCE

ATLANTIC FLACE, P.O. 34D

MOUNT PEARL, NEWFOUNDLAND

AJC IS ]
SITENTION: SCOTT FERGUSON
RE: HICKMAN EQUIPMENT (1985) LITED
cenditonal - u svorhty u-\:?::wm - s o Obligor. ‘;
laxseto, or Gnance for the Obligor. Mwmdm heretn, tegother with mmm
thereto (the “Equipraant™).
Under ths erms of the Cantract, Culenre wummmmwuucmxm-mwm
mdwhmhml{mumemndhmmr(w ths “Calisreral™).
1 2001 JOHN DEERE 160LC EXCAVATOR SN POOLGAXDA L 741
1 200} JOHN DEERE 160LC EXCAVATOR SN POO)ETXD4I 792
1 2001 JORN DRERE 1601 EXCAVATOR SiN: POOLGORDLL 7D
] 23001 JORN DEERE 200LC EXCAVATOR S/N: FFO200X502017
1 200] JOUN DEERE £50C DOZER SMN: TOSSOCXI0008
1 2000 JOMN DEERE 1601.C EXCAVATOR SIN. PO01 6OXD4136)
1 2001 JORN DEEXE 1050C DOZER SN LU1a50C005288

A scarch of the public rocords indicates that you Toxy have sccasrity invarost, chagge and/ar iypothes in the Collaveral

| Ploase indlcats, by signing below, that you sskuowisdgs thar have aot assignod yous seeurity intetesy, change and/ot
hvpoﬁundthnywdcu&hvcndMwinmm&wmmwwwamb
m-@ummmmbmpmawmmmmwmmmwﬂmh“

by CuLawso in the Colisturml. Par grester cermainty, you wrs asknowladging end sgrasing thal, asagainst you, Culemsashall
have s firse priorigy right, die, lm«ac. hypodm: Me shd sesurity interest i the Colsreral.

Yours truly, N

CULEASE FINANCIAL SERVICES

ledgnsent
mfmdt-huem.whsewmwhagm”m“umnnd-m-qhmmadnwﬁmut

tarsres, hypothsc, charge or soourity iterestin the Collaneral which palcs priaria s vight, tide, crurgo
andm\rn inseres now or heresfar hald by Culease In the Collateral, and we hageby postpone end suberdinats o
Cur_autornnpmtsnuughs,m- qummm;zwmwu«m
hereafler scquire in the muanmnmmhmw chrerges x0d sccutity intcrests that Caleass
muoy now hwve or hoycafter acquire in the Collsreral.

= -

CANADIAN IMPERIAL BAdICOFrCOMMERCE (Secarcd Creditor)

JAN 1@ '@2 1622 L ATRIYREaRT — aagfua o




-

wmimm
a JOHN DEERE  emien of X DEBRE LISTED

) z.g.lum
SO5-0CETIEE  Bax BOS045- 1757

Harwik: BavaniGianite!
Snatts Ssusnt
w.g'd-rm (anné

11 Jennary 2002

Culsaps: Finsocia) Barvices

30 Caucourse Gate, Sults 2

Nepaan, ON ,

R2B TV7

ATs Abtisen Mallawe

WeWthm«MCmevmWw&:Dalu amd ws sccuslty horefor, you heve

\macmmmw(&wwmuwdm_ww%u
described in. te Tollowing:

vefer to schadule “A® sttached

togethar ‘with the prossads, If ey, mmmmm’m«mWW(aWy
vefurrod to a8 tie “Collawral™).

We alts hold secarty dhanging the wam«ummmuww or &S may be
Waq:ﬁm&bymbdnzu&ndwuh“mbﬂuwﬂu’"

'

Rer mmmmwm«w&uw-mﬂmu m‘eouwwma,?,
mmwmtm‘wmwhuw Mwmwwwwa;dwmkvdm
relntss to the Collareral shall 1ealke in priority tw mmm.mvmmuww

vou to the Dexler und tha eo sodebindnoss of
taxis and iy wttbmed o e oo wn 3na bry Ragn basis.

prietigr gives lo pacpetnity i
the scoutity interest grantod o muamubmmawmmﬂum secured
by mach seourily ioterese
Hemy(x) of Collateral mﬂhﬂhyﬂ&ﬁdx:ﬁaﬂh&t&utwmﬂdm

Yours very ouly
JOWX DEERY LIMITRD

"’”? / , -
etz M. Sovard
ansper, Dealer Ademindcreation (Canud=)

)




Seheduls “A”

JONN DEERE 1050C DOZER., S/N TUT

in

S

-
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2002-01-12 Atlancic PPRS /2RLR0O00PY
18147 Verification Statement page 1
{Negur}

Provinse/Tercicory : Newfoundiand and Lsizaidar

Regiscration Type 4+  PPSk Yinuncing Statementc

Regriscraticn Number : 1544225

Regigstration Datce/Time T 2002~01-~12 / 16:58

Expiry Date t 2007=01=-13

Your File Nunder H

Regiscrant Neme and Adoress —
Registrent User ID: PL74460

Xruiftay Canata Ins, -

Natiocnal PPSL Services

1i0 Shappard ivenus Easc

Teronte ON Canadae EZNE6S1

Debrtors e
Debtor Tyne ¢ Interprisa

EICKMAN EQUIFPNENT (198S) LIKITED

’ ) -

1265 TOPSOIL Romd v

NOUNT FELRL NTY Canada AINICO

Secured Parties I
CREDIT UNION CENTRAL OF SASEKLTCHEVAN C/C CULEASE YINANCIAL SERVICES

’

P.O. BOX 3030

2RSS AULBIERT Sureet

REGINA SK Canada S4P36G8

CO~OPERATIVE TRUST CONPANY OF CANADA O/A CULEASE FINRNCIXL SERVICES

JOHNSCHN, BRENT S

P.C. BOX 3030

20585 ALBERT Street

REGINA SE Canscda S54P368

Telephonse + BOO-~-405-2029

Fax : 8O0-BE2-5097

General Description Collateral - ———
CLAZTSIFICATION: COMSURER GOODE, INVENTORY, EQUIPMENT, ACCOUNTS, OTEER

PROCEEDS INCLUDING BUT NOT LIXITED TO; GOODS, CHATTEL PAPER, SECURITIES,

DOCUNENTS OF TITLE, INSTRUNENTS,, NCNEY, INTANGIBLES, INSURANCI AND ALL OTHER

PROCEEDS ARISING DIRECTLY OR INDIRECTLY FROM THE DISPOSITION, EICEANGEZ, LOSS=,

REPLACEMENT, RENEWIL, DESTRUCTION OF OR DEALING VITH THE COLLATERAL. /

Serial Numbered Cellateral

Collacveral Typa

Serial Nunxbasy

Description

i o

Motor Vebhiecle

LIIOASNCONNS2ARA L sl

SN MPTTRT TMEMS Rwmirre S



2002=01=12

16:4%

Norvor Vehicle Frol1603041361
Hocor Vehicle TUBSHCSIS0DSAs
¥otor Vehicle Fro2ooxsozoL”
¥ptaxr Vehicle POGLEOIN41783
Hocvor Vehicle POCISOID41TS2
Xotor vanicle POOL160XDSL741

Asditional Information

Atlantic PPRS
(New)

2008
2001
2001
2nol
2001
2001

Verifisarion Statsment

JOHN
JOmT
JORN
JORN
JORN
JORN

DLERE
DEERE
PXERE
DEERE
DEERK
DEERE

‘160LC Z:Cl&tl::gy

FEWEY. lainla) 2
pege 2

850C DOZER N
30CLC EXCAVATOR A7
160LC EXCAVATOR Y
160LC EECAVATOR 7 -
160LC IXCAUXTOR .

ABOUNT SECURED: §2,151,852.69
NO FIXED DAYE OF MLTURITY

ey

Ind of Raport

yYey

mxes e um e M
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LETTER 2
DIRECTION

December 13, 2001

CULEASE Financial Services
2055 Albert Street
Regina, SK S4P 3G8

Subject: Bill of Sale dated December 13, 2001

Gentlemen:

Please accept this letter as your authorization and direction to disburse proceeds of the subject Bill of Sale
as follows:

= v g
CULEASE Financial Services $ 82,207.37 / /

Hickman Equipment (1985) Ltd. $2,151,552.63

Payment by this method shall constitute full payment under the subject Bill of Sale.

Yours very truly,

Hickman Equipment (1985) Ltd.
K
By: /} ‘7/’/ ya
j 4 Id

Name/TitIe:Mz—/-—”

S lpluswcecument 0001148 of
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. WLEASE 2058 ALBERT STREET mwmm 3375}/ 001752

REGINA..SK S4P 368 2065 ALBERT STREET

_ Tai: 1800400-2020 ‘REGINA, SASKATCHEWAN 54 G4
: CHEOQUEND, 1732
Mmhwmh“' . : . R s2100
DATE AMOUNT
12/31/2001 $oooeee"2,151,552.63
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