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of Hickman Equipment (1985) Limited = il
(“HEL”) pursuant to Rule 25 I -y
of the Rules of the Supreme Court, 1986 " g
under the Judicature Act, RSNL 1990, - L
c. J-4, as amended f_*«.: =
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AND IN THE MATTER OF
the Bankruptcy and Insolvency Act,
RSC 1985, ¢. B-3, as amended (the “BIA™)

INTERLOCUTORY APPLICATION (INTER PARTES)
OF JOHN DEERE CREDIT INC.

The Interlocutory Application (Inter Partes) of JDCI says as follows:

1. By a Receiving Order dated March 13, 2002 and filed March 14, 2002 (the
“Receiving Order”) HEL was adjudged bankrupt and PricewaterhouseCoopers
Inc. (“PWC”) was appointed Trustee in bankruptcy in accordance with the BIA.

2. By a Receivership Order dated March 13, 2002 and filed March 14, 2002 (the
“Receivership Order”) PWC was appointed receiver without security ... of all the
property, assets, entitlements and undertaking (the "Assets”) of Hickman
Equipment wheresoever situate including without limitation all property assets
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and undertaking comprised in the term "Property” as such term is defined in the
Initial Qvder.”

3. Inlight of the above, and by virtue of the Receiving Order, JDCI filed a proof of
claim in the Bankruptcy of Hickman dated April 17, 2002.

4. PWC, in accordance with an Order of this Honourable Court dated May 14, 2002,
commenced and completed the liquidation of substantially ail of the Assets of
HEL by auction.

5. By Final Determination dated November 27, 2002 (the “Final Determination™),
PWC has allowed, inter alia, the claims of JDCI in respect of certain units,
including, without limitation, the units listed at Schedule “A™ to this Application
(the “JDCI units™). PWC has in the Final Determination concluded that the debts
noted in Schedule “A” in respect of the JDCI Units are owing from HEL to JDCI,
value has been given by JDCI to HEL in respect of the YDCI Units, and JDCI has
a valid and perfected purchase money security interest in the JDCI Units

6. JDCI has been advised by PWC that PWC has received as proceeds of the
liquidation of each of the JDCT units, the amounts set out in the 6 column of
Schedule “A” to this Application (the “Proceeds™).

7. JDCI has a first ranking security interest in the JDCI Units by virtue of the
security and other documents referenced by PWC at paragraph 8 in the Final
Determination.

8. JDCI therefore applies to this Honourable Court for an Order approving the
payment to JDCI by the Receiver of the Proceeds.

DATED AT St. John's, in the Province of Newfoundland and Labrador, this/3day of

December, 2002, Z

Michael F. Harrington/,/).C.
Stewart McKelvey Stipling Scales

Solicitors for John Deere Credit Inc.
Whose address for service is:

Suite 1100, 100 New Gower Street
P.O. Box 5038

St. John's, NF A1C 5V3
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SCHEDULE "A"

Serial Number Year |Model I\-Ia'ﬂe JDCI Debt*  |Auction Proceeds
FF0330X080077 1998 [330LC  |ID $251,641.61 " $150,000.00
DW744LX572946 1999 [7440  |iD $290,794.30 $120,000.00
T0850CX834577 1997 [850C 1D $128,364 31 $82,500.00
FF892EX011705 1996 (8928 |iD $159,987.71 $40,000.00
845H0602 1999 [3458 | TIGER $328.118.28 $136,563.00
IcT7296 1991 |230A [0 $55,614.90 $25,000.00
IcE7335 1994 [230D  |TJ $47,786.20 $31,000.00
5465402889499 1999 |546B _ |FABTEK | $259.287.90 $75,000.00
546C-66-29396-00 2000 |546C _ |FABTEK | $259,287.90 $145,000.00
5160562930800 2000 |546C  |FABTEK | $265,290.49 $80,000.00
145-35027 1988 |EX200 |HITACHI | $199,69924 $55,000.00
FF0200X050548 1997 |200LC _|ID $125,601.82 $72.200.00
FF0200X500536 1999 |200LC |ID $285 693 54 $150,000.00
FF0200X500023 1999 |200LC__ |ID $285,603.64 $120.000.00
FF0200X500024 1999 |[200LC _|ID $285 693 54 $60,000.00
FF0200X051120 1999 |200LC _ |ID $167,219.46 %86,450.00
DW690EL 562859 1997 |690E  |ID $242,272.55 $24,000.00
FF792DX010221 1997 |792D_|ID $84,124.78 $58,900.00
ICT7207 1992 [230 I $30.450.96 $21,000.00
WC608BX005005 2001 |608BH |TJ $448,508.56 $300.000.00
973115 1997 [610 I $76,405 44 $40,000.00
990097 1989|990 TJ $40,273.37 $5,000.00
72V13959 1991 140G CAT %06 75597 $95,000.00
BE350CT200325 2001 [350C  |ID $419.119.77 $225 000.00
BE350CT200326 2001 |350C  |ID $419,119.77 $230.000.00
FF050ZX240042 1998 |50 D $43,243.98 $30,875.00
DW744HX5 72461 1999|7440 |ID $200.794.30 $120,000.00
T0750CX 825699 1996 [750C _ |ID $102.634 60 $80,000.00
T0850CX 850222 1998 |850C _ |ID $193 870 88 $120,000.00
FF892EX007221 1093 |892E  |ID $90,840.56 $45.000.00
FEB92EX012095 1997 |892E 1D $209 551 53 $80,750.00
FF0450X 090408 1999 |450LC |ID $340,686.03 $150,000.00
DW690EL 5383 14 1992 |690E  |ID $93,30922 | $36,000.00

*The JDCI Debt amounts are as of March 13, 2002. Howaver, such amounts have, and continue ta, accrue interest.
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person: John Deere Credit Inc.

Date of Document: December 2002

Summary of Order/Relief Sought Interlocutory Application of John Deere
or Statement of Purpose in filing: Credit Inc. (“JDCI*) for payment to JDCI

of the proceeds from the sale by the
Receiver of the equipment referenced in
the Application

Court Sub-File Number: 7:

2002 01T 0352
IN THE SUFREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF

a Court ordered Receivership

of Hickman Equipment (1985) Limited
(“HEL”) pursuant to Rule 25

of the Rules of the Supreme Court, 1986
under the Judicature Act, RSNL 1990,

c. J-4, as amended

AND IN THE MATTER OF
the Bankruptcy and Insolvency Act,
RSC 1985, c. B-3, as amended (the “BIA™)

NOTICE

You are hereby notified that the foregoing Application will be made to the Judge
presiding in chambers at the Court House, Duckworth Street, 8t. John’s, Newfoundland
and Labrador on the 18" day of December 2002, at 9:15 a.m., or 50 soon thereafter as the
Application can be heard.

TO:  See attached Distribution LIST hereto Schedule “A™



TO:

SCHEDULE ‘4"

DISTRIBUTION LIST

ABN Amro Bank Canada/
ABN Amro Leasing &
Tramac Equipment Ltd.

Bombardier Capital Leasing
& Culease Financial Services
Caterpillar Equipment

CAT Finance

Cedarrapids

CIBC

CIBC Equipment Finance Ltd./

CIT Financial Ltd.

Contract Funding Group Inc.
DaimlerChrysler Financial Services/
DaimlerChrysler Capital Services/

Mercedes-Benz of Canada Inc.

Fabtek Corp.

GE Capital

GMAC

Group Holdings Ltd./Hickman
Equipment/Hickman Holdings Ltd.

Ingersoll-Rand Canada Inc.

Aubrey L. Bonnell, Q.C.
Brian Winsor
David Timms
Brent Keenan

J. Vernon French, Q.C.

Colin D. Grant

James Smyth, Q.C.
Phillip Warzren

Les Baumback
Francoise Belzil

R. Wayne Myles
Geoffrey Spencer

Gregory W. Dickie

Mark G. Klar

Philip Buckingham
Peter O'Flaherty
Elaine Gray

Linc A. Rodgers
Rhodie E. Mercer, Q.C.

Harvey Chaiton
Frederic Scalabrini

Thomas R. Kendell, Q.C.

Robert Stack/
Griffith D. Roberts

E. Barry Learmonth
Jonathan Wigley

709-722-7521

416-868-0673

709-754-2701

905-849-5512

709-754-5662

319-399-4760

780-413-3152

709-579-2647

709-722-9210

416-218-1831

709-722-4720

416-863-3527

416-863-2653
709-726-5705

416-218-1849
905-319-4855

709-722-1763

709-726-2992

709-739-8151
416-863-6275



STMMARY OF CURRENT DOCUMENT

Name of Issning Farty ur Fersoh: Jokin Deere Credit hac,

Diate of Document: February 2003

Summary of Onicr/Relief Songht Affidavit of David R. Bugaresti in suppart
or Statement of Purpose in filing: of the Intertuartery Applications (Tmtcr

Partes) of Yolm Deere Credit Inc. for
payment te Johm Desre Credit Ine of ¢he
proceeds from the sale by the Reseiver of
the equiptnent referenced in the
Interlnentory Applications filad in Court
@nh-Files Numbered 7:25 apd 7:37

| Court Sub-File Number: 7:25 amd 7:37

200Z 01T D352
IN THE SUPREME COURT OF NEWFOTUNDLAND AND LABRADOR

IN THE MATTER OF

A Couxt ordered Recsivership

of Hickmzan Faquipment (1985) Limifed
{“Tckman Bqnipment™) peysnent to Rule 25
of the Rules of the Supreme Court, 1986
mndear the Sidicatuye Aef, RSNL 1990,

2. J-4, ng amended

AND IN THE MATTER OF

the Bankraptey and Insolvarcy Arct,
RSC 1985, . B-3, as amended

YIT OF¥ DA

L Dravid R. Bopurest, of the City of Toronto, in the Provines of Qoiario, make
nath and say as [ollowa:

1. THAT I am Chief Counsel and Secretary of Tohn Deere Credit Iuc., and as
such have personzl kpowledge of the malicrs herein deposxdy



) S TR

2. THAT ] ake this A€fidavit ia support of the Iterlocmtory Applications (Tater
Partes) of Johm Deere Cradit Inc. (“TDCT?) for paymaent to JIDCT of the
prageeds Bom the sale by the Recoiver of the JIXC] Units (as that texm is
defined in the Interjocutory Applications (frter Pattez) of JOCT filed m Caost
Sub-Files numbcred 7-25 and 7:37);

3. THAT T have reviewed the Floor Plen Nates, Chattel Mostgages md
Conditionul Seles Agreements from Hickman Equipment to IDCT, which
wrezted the payment obligations of Hickman, Equipment to JTICT in respect af
each af the JTDOT Unats; '

4. THAT all of the aforesaid Floor Plan Notes, Chattel Mortgages aad
Conditional Sales Aproaments ars dated after 25 December 1999 and the
payment abligations of Hickman Bquipment under each xriaes as of its date;

5. THAT based on oy review of the aforesaid Fioor Plan Notes, Chatiel
Mortgapes and Conditional Sales Agresments, fhe date upon which Hickman
Equipmnent obtaived possession as debtor of sach of the TDCY Units was laler
than 25 Degember 1999.

SWOREN to befors me at Eurl:nghm, in the
Provinee of Ontarie, this (04 day of

February, 2003:
, 2 TS B

Notary Public DAVID R. BUGARESTY

E\.ﬂmmmu Y SeiTngEum? 55 \Loan] Srdnps\ Tenpaesy Rasmot FReVOLICEND - DRE - FEY 5-03- JDCT.aGdxvit -
AL o

TOUTRL F.ELS



MTC Leasing Inc./
National Leasing Group Inc.

ORIX Financial Services Canada Ltd.

Goodman Associates

Merrick Holm

Royal Bank of Canada

TD Asset Financial Corp.

Wells Fargo Equiprﬁent Finance Co.

Patterson Palmer Hunt Murphy

R. Paul Burgess

Donald Yaeck

Paul G. Goodman

Carl Holm, Q.C.
Thomas Q. Boyne, Q.C.
D. Bradford L. Wicks
Richard Jones

Fredericlk J. Constantine

709-754-0915

416-236-3010

902-425-3777

902-429-8215

902-463-7500

709-753-5221

416-361-6303

709-722-0483



PRICEVATERHOUSE( QOPERS

PricewaterhouscCoopers Inc.
Alantic Place, Box 75,

REGISTERED MAIL e Soreet, Suite 402
Canada ALC 6C9

Telephone +1 (709) 722 3883
Facsimile +1 (709) 722 1428

Mr. Bruce Grant

Stewart MeKelvey Stirling Seales L . -
Suite 1100, Cabor Place y This is Extibit ... wierred 0T fhe

. 5
100 New Gowe Street aifidavit of DF“”"{ /‘3 ?’j.‘f‘ﬁ ----------
St. John's, NL i
Al1C5V3

November 27, 2002

Dear Mr. Grant:

Re: Hiclonan Equipment (1985) Ltd. — In Receivership and John Deere Credit

PricewaterhouseCoopers Inc. acts as Court Appointed Reseiver of Hickman Equipment
(1283) Limited pursuant to a cowt order dated March 18, 2002. Hickman Equipment
(1985) Limited was placed into baukruptcy by way of the Receiving Order also issned on
March 13, 2002. Copies of the Court Orders may be obtained froma our website at

www.pweglobal com/bre-hel.

By Court Order dated May 14, 2002 the Claims Plan was approved. A copy of this plan
may also be located on the above website.

Paragraph 14 of the Claims Plan provided as follows “...the Trustee will issue the Final
Determination of the Claim in question, either allowing it as a valid secured claim under
Section 135(4) of the Bankruptcy and Insolvency Act or disallowing it as a valid secured
clamm...”. Paragraphs 15 and 16 of the Claims Plan provide the detzils of appeal rights
both from rejected claims or those that may be accepted for other creditars, Paragraph 17
of the Claims Plan provides other options where the Trustee believes determination of the
claims requires 2 trial or other legal process.

Attached is our final determination relating to your claim for security.

Pricewaterhauselaopers is a Canadian member firm of PricewaterhouseCoapers Inlemarional Limited, an English compary limited by
EUATAnLEE.



PRICEAATERHOUSE( COPERS

Pursuant to Paragraph 16 of the Claims Plan where the Trustee has allowed a claim as a
valid secured claim, the Court will be asked to confirm this determination as to which the
Trustee’s final determination will be final and binding on all claimants. Notice of the court
hearing for confirmation of the Trustes’s final determination will be forwarded to all
known secured creditors at least five (5) days prior to the court hearing.

Yours very truly,
PricewaterhouseCoopers Inc.

Per: 4—%&4

es A. Kitby, C.A,CIR P,
enior Vice-President

JAE /cmec
Encl.
FinDetdcceptfohnDeereCredit-Nov2 7. doe

@
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FINAL DETERMINATION
RE: JOHN DEERE CREDIT INC, CLAIMS

Final Determination
November 27, 2002

Re: PricewaterhouseCoopers Inc. (“PWC™) as Trustee of Hickman Equipment
(1985) Limited in respect of the Clajms of John Deere Credit Inc. (the “JDCI?) to
Security Interests

1. Introduction

PWC as Receiver continues to hold the Assets of HEL under the terms of the
Receivership Order granted on March 13, 2002. The Claims Plan is intended to provide a
mechamsm by which Claimants assert Claims to these Assets,

Pursuant to paragraph 14 of the Claims Plan a Final Determination is to be made by the
PWC as Trustee either allowing or disallowing a Claim as a valid secured claim under
section 135(4) of the BIA. This is the Trustee’s Final Determination in respect of IDCI.

Capitalized terms used in this Final Determination shall have the meaning ascribed to
them 1n the Claims Plan uniess otherwise defined herein.

2. Summary Final Determination

IDCI’s claim:

(a) to be owed $17,443,004.25 (the “Total Debt™ by HEL, as at the Date of
Bankruptcy, is allowed, subject to the taxation of legal fees in the amount of $101,730.69
and subject to any adjustment to the PowerPlan for receipts by JDCT in respect of the

PowerPlan debt;

® to be owed the Individyal Debts, as defined herein, by HEL as at the Date of
Bankrupicy is allowed;

(c) to a security interest in the items listed in Schedule B as security for the
Individual Debrs set out in the Column entitled “JDCI Debt” in Schedule B is allowed;

(d) to a security mterest in the Assets as security for the Total Debt is allowed; and



(e) to have established that the security interests in the Assets satisfy the definition of
a PMSI is allowed in respect of the finaneings for the Assets listed in Schedule A as
letters A and B and numbers 24, 6, 7, 9-14, 16-25, 27-29, 31, 32, 35-43, 45, 46, 48-54,
55-63, 66 and 82.

3. Defined Terms

‘When used in this Final Determination the following words or abbreviations shall have
the meaning ascribed:

“Asgset(s)” - the assets listed as items 1 to 8, 10 to 43 and 45 to 63 in.
Schedule “A™ hereto

“BIA™ - Banlruptcy and Insolvency Act, R.8.C. 1985, ¢.B-3, as
amended

“Date of Bankruptcy: - March 13, 2002 -

“Documents” - the documentation referred to 1o paragraph 8

“HEL” - Hickman Equipment (1985) Limited

“Individual Debt™ - the amount owed to JDCT by HEL in respect of individual
items listed in Schedule B. The Individual Debt for each item
allowed as at the Date of Bankruptcy is the amount set out in

. the colurnn entitled “TDCI Debt” in Schedule B

“PMSET - Purchase Money Secunity Interest

“PPR™ - Personal Property Registry

“PPSA” or “Act” - Personal Property Security Act, S.N.L. 1998, ¢.F - 7.1

“Province” - Newfoundland and Labrador

“Regulations” - Personal Property Security Regulations (103/99)

“Trustee”™ - PricewaterhouseCoopers Inc. in its capacity as Trustee of the
Estate of Hickman Equipment (1985) Limited

“Total Debt” - means $17,443,004.25

4. The Assets

JDCI claims a security interest in 89 pieces of heavy equipment of which, 25 were
identified by JDCI as being s0ld out of trust and 61 were in the possession of PWC and
sold at the auction held on July 12, 2002 for the proceeds set out in Schedule B. The other
3 umts, being umts 1dentified as A, B and 65 in Schedule A, were not in inventory at the
commencement of the receivership and did not come into the Receiver’s possession.

5. Assumptions

For the purposes of this Final Determination, PWC has assumed:

# 1BR179v.10



(a) the genuineness of all signatures, the authenticity of all original Documents and
the conformity to authentic originals of all Documents that are copies, whether
facsimile, photostatic, certified or otherwise;

(b) that each party to any of the Documents that create obligations for that party, has
duly authorized, executed and delivered such Documents to which it is a party;

(c) with the exception of security interests created by the Documents, the Documents
that create obligations for parties, constitute legal, valid and binding obligations
of each party thereto, enforceable against each of them in accordance with their
terms;

{(d)  that insofar as any obligation under any of the Documents is to be performed in
any jurisdiction outside the Province, its performance will not be illegal or
unenforceable by virtue of the laws of that other jurisdiction; and

(e) the aceuracy and currency of the indices and filing systems maintained in relation
to the public registries where we have searched or inquired or have caused
searches or inquiries to be conducted.

6. Qualifications

Since there 15 no title registration system in the Province relating to personal property,
any opinion respecting title is based solely upon the Documents.

For the purpose of determining the validity under prior law of security interests created
and registered before the implementation of the PPSA and transiioned by registration in
the PPR, the Trustee has only reviewed the security agreements and the registrations
referenced in the PPR search report section entitled: “Pre-PPSA Registration Information
Continued by this registration™, endorsements, if any, on the security agreements
reviewed and the Pre-PPSA legislation and the applicable common law relating to their
registration.

Both the PPSA, and the Conditional Sales Act (the latter statute being part of the “prior
law™) provide that property in goods pass to a purchaser from a seller or trader where the
sale is in the ordinary course of business of the seller or trader. In some instances HEL
transferred equipment subject to a secunty interest to a purchaser without discharging the
security interest. In some cases the purchaser granted a secunty interest to another lender,
while in other cases the purchaser transferred the equipment to a third party who, in tum
granted a security interest to a lender. Due to the lack of evidence concerning all
transactions involving the Assets, we are unable to determine if sales by HEL were “in
the ordinary course of business” such as to enable the purchaser to recerve clear title to
the equipment in order to allow a subsequent lender to obtain a valid security interest or a
subsequent transferee to obtain clear title.

# 188170, 10



No opinion is expressed with regard to any collateral covered by the Documents, but not
referred to in thas Final Determination.

Pursuant to the terms of the Cowrt Order establishing the Claims Plan, this Final
Determunation determmmes the validity of security claimed against the Estate of HEL and
whether such security has been properly perfected. For the assistance of readers, the
Trustee has sometimes provided comments concerning the priority of such security vis-a-
vis other parties but such priority-related comments are made without prejudice to any
position, which may be taken at any future date by any other party in regards to priorities,

Notwithstanding the findings in this Final Determination conceming the validity of
JDCI’s Claim, the Trustee is not precluded by such determination from taking
proceedings in respect of the Debt, Security Interest or Assets dealt with herein pursuant
to the provisions of the BIA or any provincial or other legislation dealing with
preferences, reviewable or fraudulent transactions or settlements.

Except where a specific claim fo proceeds has been made out and material provided in
support of that claim, the Trustee expresses no opinion with respect to claims fo proceeds
or claims involving tracing. An outline of the proceeds claims process and issues are set
out in paragraph 18.

7. Overview of Claim

IDCI claims that it has a perfected general security interest in the amount of
$18,160,829.50 secured by each of the Assets; and that it has a perfected specific security
interest in each of the Assets for the Individual Debts to the extent of the indebiedness set
out in the column entitled “Total Debt” in Schedule A. The indebtedness arises from a
series of financings that JDCI made on behalf of HEL, amounts for which HEL is -
responsible under the PowerPlan Agreerent and legal fees. JDCI maintains that it has
satisfied all of the requirements to attach and perfect a security interest in 89 pieces of
equipment, including registration of the security interests in the PPR. JDCI further asserts
a PMSI in each of the 89 pieces of equipment including the Assets.

Three of the Assets are the subject of double financings by JDCI and HEL. The three
Assets and the financings are those numbered 5 and 82; 8 and 9; and 26 and 66 in
Scheduie A.

JDCI says that there may be other assets that are or were in the possession of the
Receiver which are in the nature of proceeds to which JDCI claims a security interest.
Amny such assets that may constitute proceeds and have not been identified are not the
subject of this Final Determination.

# 18817910



8. Documentation

For the purposes of this Final Determination PWC has been provided with, reviewed,
considered and relied upon the following:

(a)

(b)

(©

(d)

(©

()

(&)

H1BEI79v.10

Proof of Claim (Form 31) of JDCI dated April 17, 2002, filed in the
bankruptcy of HEL together with the following attachments:

(i} Inventory Security Agreement:

(ii) JDC Wholesale Finance Agreement;

(ui)  Timberjack Finance Wholesale Finance Agreement;

(xv)  Floor Plan Notes and the Chattel Mortgages; :

(v) Schedule B to Claim setting out particulars of claim in respect of
the 94 financings (listed in Schedule A to this Final
Determination);

Repurchase agreement dated December 7, 1984 between HEL and John
Deere Limited.

Repurchase agreement dated September 10, 1993 between HEL and John
Deere Finance Limited (the “Repurchase Agreement”).

Letter dated January 23, 1995 from Canadian Equipment Finance
Corporation to HEL offering a revolving line of credit for a John Deere
Equipment, Inventory Finance Program (the “CEFC Line of Credit
Agreement®).

PowerPlan Credit Program Merchant Agreement between JDCI and HEL,
agreement dated October 1, 1999 (the “PowerPlan Agreement™) and
related correspondence, together with weekly PowerPlan statements from
December 14, 2001— April 5, 2002.

Purchase Money Security Interest Notices by JDCIL, all dated December
14, 1999, addressed io:

(i) CIBC Equipment Finance Limited:;

(ii)  Bombardier Capital Leasing Limited;

(i) ABM AMRO Leasing, a Division of ABM AMRO Bank Canada;
(1iv)  Canadian Imperial Bank of Commerce;

(v} General Motors Acceptance Corporation of Canada, Limited.

Inventory Security Agreement made between IDCI and HEL dated May 9,
2000 (the “Inventory Security Agreement™);



(h)

0y

@

(k)

v

(m)

(n)

John Deere Credit Wholesale Finance Agreement for Construction Dealers
made between JDCI and HEL dated August 24, 2001 (the “JDC
Wholesale Finance Agreement™);

Timberjack Finance Wholesale Finance Agreement made between JDCI
and HEL dated August 24, 2001 (the “Timberjack Wholesale Finance
Agreement’); :

29 Chattel Mortgage Agreements made between HEL as Mortgagor and
JDCT as Mortgagee (the “Chattel Mortgages™)

34 Floor Plan Notes issued by HEL in favour of JDCI some referencing:
the agreement described in paragraph 8(b) (the *“JD Floor Plan Notes)
and others referencing the agresment described in paragraph 8&(c) (the
“Timberjack Floor Plan Notes™); (collectively the “Floor Plan Notes™)

3 Conditional Sale Agreements made between Timberjack Corporation
as the Conditional Vendor and HEL as the Dealer (or Purchaser) and
assigned .to the IDCI (the “Timberack Conditional Sale
Agreements™)

Note: A. All documents except the Timberjack Conditional Sale
Agreements and two of the Chattel Mortgages were signed by
JDCI acting as HEL's attormney;
B. The Chattel Mortgages all pre-date August 24, 2001. The
Floor Plan Notes are all dated subsequent to August 24, 2001,

for each of the 94 financings, documents evidencing the request for
financing from HEL with any supporting documentation; a loan
amortization schedule; wholesale input control sheet; directions to pay (in
some mstances) and a settlement printout showing the application of the
financing funds;

PPR search report for the Province conducied in the name of HEL dated
March 21, 2002;

confidential responses from JDCI to PWC concerning additional
information and the Iniiial Opinion;

PPR search report for Nova Seotia conducted in the name of HEL dated
October 22, 2002 indicaring no registrations.

It should be noted that JDCI was created by the amalgamation of John Deere Finance
Limited and Canadian Equipment Finance Corporation on Qctober 28, 1996,

B IER179v.10



0. The Claim
‘ A The Debt:
(2) Claimed

IDCI has set out in its Proof of Claim the sum of $18,160,829.50 consisting of the
amounts advanced and unpaid on the various equipment financings (“Wholesale™)
totalling $17,588,600.24, amounts due under the PowerPlan Agreement totalling
$470,498.57 and legal fees totalling $101,730.69. JDCI subsequently advised that
financings numbered 44 and 64 in its Schedule A were paid out, in effect reducing the:
outstanding Wholesale claim by $619,182.75 ($149,105.67 for itemn 44 and $470,077.08
for item 64). JDCI provided no information for another unnumbered financing on its
schedule B io the Proof of Claim (serial number T03105G895252 which appears to also
have been paid out). )

The Total Debt calculated by the Trustee based on the foregoing is $17.445,004.25,
consisting of Wholesale Debt of $16,870,774.99; PowerPlan indebtedness of $470,498.57
and legal fees of $101,730.69.

JDCI has provided additional information concerning the accrual of interest and legal
expenses afier the Date of Bankruptcy, which will not be determined by this Final
Determination. :

IDCI claims that the amount owed to it by HEL as of March 13, 2002 in respect of the
financing of the individual iterns listed in Schedule B is the amount set out in the column
entitled *“Total Debt” in Schedule A opposite the Asset.

(b) Allowed or Disallowed

JDCT’s claim for the Total Debt, and the Individual Debts is allowed by the Trustee based on
the Documents reviewed by or on behalf of the Trustee and referred to in paragraph 8, subject
to the taxation of the legal fee component of Total Debt.

‘Wholesale Debt

JDCI relies upon the CEFC Line of Credit Agresment, Inventory Security Agreement, the
John Deere Credit Wholesale Finance Contract, the Timberjack Wholesale Agreement, the
Floor Plan Notes, the Chattel Mortgage Agreements and the Timberjack Conditional Sale
Agreement 1o establish its Claim to the Wholesaie Debt

These documents evidence a financing armrangement between JDCI and HEL where JDCI

would finance the purchase of new or used equipment inventory supphed to HEL by John
Deere Limited or acquired from third parties or traded in by customers. On some occasions
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HEL was required to purchase used units fiom JDCI pursuant to its obligations under the
Repurchase Agreement (e.g. where units were repossessed from retail purchasers).

The Chattel Mortgage Agreements were granted under the terms of the CEFC Line of Credit
Agreement and the Floor Plan Notes were provided pursuant to the terms of the Wholesale
Finance Agrecments.

The material provisions of the Wholesale Debt Documents for the purposes of this Final
Determination follow.

The CEFC Line of Credit Agreement provides as follows:

Faeility: A Secured Revolving Line of Credit (the “Facility’”) to be used to finance John Deere
new, used, and rental products, as well ag other prodncts sold by the Dealer, (collectively the
“Equipment” or “Collateral”, as per the Inventory Security Agreement). This Equipment
would be available for sale, lease or rental-purchase, to customers of the Dealer in Canada-

Becnrity: 1. An Inventory Security Agreement, providing a first fixed charge on all equipment
to be financed for the Dealer, as well as a chattel mortgage agreement for equipment initially
finauced by CEFC; '
2. Subordination agresments from all other lenders will be required, with respect to the initial
seenred equipment financed;

3. A Prioriiies Agreement among the Dealer, the Dealer’s Bank, Johm Deere Limited, and,
CEFC;

Sale of Equipment: Whenever, one or more of the financed pieces of equipment is sold, the
full principal and acerved interest on that portion of the Facility must be immediately paid to
the Lender.

The Inventory Security Agreement contains the following concerning security, its
execution and attachrnent:

(a) “Definitions...” “Obligations” means all indebtedness, obligations,
lisbilivies, covenants and agreements (inelnding, without limitation, this
Apreement) of any kind whatsoever of Customer to JDCL._.

() Grant of Security. As general continming security for the payment,
performance and observance of all Obligations, and in addition to, and
not in substitution for, any other security now or hereafter held by JDCI,
Customer hereby prants, assigns, conveys, transfers, pledges,
bypothecates, charges and otherwise grants a securty interest (the
“Security Interest™) to and in favour of JOCI in the following property
now owned or hereafter acquired by Customer wherever located (the
“Collateral™): (a) each item of Customer’s Inventory sold or distributed
oy JDCT to, or finaneed by JDCI for, Customer, until paid for in full,
including without limitation, new and used Goods sold by JDCI to
Customer and financed by JDCI, new or used Goods owned by Customer
and financed by JDCI and Customer's Inventory described on Schedule
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“A™ attached, if any; (b) each item of Customer’s Equipment that is not
held for rental, lease sale or resale but which has been financed by IDCI,
until paid for in full, including without Hmitation, the Equipment
described on Schedule “A* attached, if any; (¢) all attachments,
accessions, additions 10, and substitutions for, Goods acquired by
Customer as trade-ins for, the property referred to in (a) and (b) above:
(d) all right, title and interest of Customer in, to and under any and all
instalment sale confracts, rental agreements and leases entered into by
Customer covering the sale, resale, rental, lease or other disposition of
any Inventory or Equipment in which JDCI has been granted a Security
Interest under (2) or (b) above, together with the benefits, rights and
remedies thereunder...

Schedule “A” contains the following description:

All new or used construction and forestry equipment, vehicles, backhoes,
crawlers, crawler-dozers, crawler-loaders, four wheel drive loaders,
excavators, motor graders, compactors, rollers, paving equipment,
skidders, feller bunchers, delimbers, saw-heads, scrapers, forklifts,
landscape loaders, articulated dump tmucks and other machinery, -
equipment, implernents and construction aud forestry products, including
without limitation, goods marked with one or more of the brand names
John Deere, Tigercat, Valmet, Fabtek, Ingersoll Rand or Blaw Knox, and
-all attachments, accessories and aceessions thereto and repair and spa:e
parts therefor.

(c) Power of Attorney. Customer hereby irrevocably appoints each present
and future officer and employee of JDCI to be Customer’s attorney with
full power of substitution and delegation to execute for and in the name
of and on behalf of Customer and register instalment sales contracts,
instalment leases and other security apreements which JDCI may use
with respect to sales by Customer of Inventory or any Instruments or
Chattel Paper.

(d) Attachment. Customer acknowledges that the Security Interest attaches
upon the execution of this Agreement (or, in the case of any afier-
acquired property, upon the date of such acquisition) and that value has
been given and that Customer has (or mm the case of after-acquired
property, will have) rights in Collateral. The parties have not agreed to
postpone attachment,

The John Deere Credit Wholesale Finance Contract is described as being offered to assist
HEL in financing:

(i} new Deere Inventory

(ii) ADT Longlead Inventory delivered to the Dealer by IDL
(u1)  new Non-Deere Inventory and Non-Deere Rental Inventory
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(iv)  used John Deere construction and forestry equipment and used
construction and forestry equipment of like makes and models

The Timberjack Wholesale Agreement is described as being offered by JDCI to assist
HEL in financing:

(i) Timberjack lnventor-y and Timberjack Rental Inventory
(ii)  Non-Timberjack Inventory
(i11) Eligible Used Equipment

The Floor Plan Notes are all issued pursuant to the terms of the Wholesale Finance
Agreements and reference as security for the sums advanced, the Inventory Finance
Agreement.

The Wholesale Agreements set out the steps to be taken to request and obtain wholesale
financing. |

(a) Both the John Deere Credit Notes and the Notes issued under the
Timberjack Finance Apreement contain the following:

“As security for the Dealer’s obligations under the Note, the Dealer hag
executed and delivered to JDCI an Inventory Security Apreement dared
May 8, 2000,

) The John Deere Plan Notes provide:

JDCI is hereby irrevocably authorized and directed to pay Hickman
Equipment (1985) JIimited the Prncipal Sum less applicable
documentation fees and the Dealer acknowledges and confirms upon
JDCI making such payment as directed, the Dealer shail become
mdebted to JDCI for the Principal Sum and interest thereon pursuant to
the termg and conditions thereof.

(c) The Timberjack Plan Notes (of which there are only 3, in respect of items
37, 64 and 89 on Schedule “A™) provide:

JDCI is irrevocably authorized and directed 1o pay Timberjack Corp. the
Principal Sum less applicable documentation fees and the Dealer
acknowledges and confirms that upon JDCI making such payment as
directed, the Dealer shall vecome indebted to JDCI for the Principal Swmn
and interest thereon pursuant 1o the terms and conditions hereof.

The Chattel Mortgage Agreements are all made between HEL as Mortgagor apd JDCI as
Mortgagee and provide in part:
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(a) “In consideration of:
A loan in the Principal Sum of § being advanced by the Mortgagee
0 the Mortgagor;”

() “The Mortgagor, to secure payment of the Mortgagor’s total
indebtedness to the Mortgagee as set forth herein and the performance of
all other obligations owing by the Mortgagor to the Mortgages, hereby
conveys, mortgages, charges and assigns to the Mortgages, and grants to
the Mortgagee a security interest in, the following chattels, all
substitutions therefor, all additions, accessories and accessions thereto,
all replacement parts and repairs and all alterations or improvements
thereto and any proceeds thereof (all of which are hereinafter referred to
a3 the “Charged Collaieral’™).”

(c) Each Chatte] Mortgage Agreement describes by Make, Model and Serial Number
a specific piece of equipment which is the “Charged Collateral™;

(D The Chattel Mortgage Agreements provide that:

“The secunty constituted hereby shall cease and determine if the
Mortgagor performs all of its oblipations hereunder and under any
Guaranteed Agreement, if applicable, and pays to the Mortgagee the
Principal Sum: ... provisions for payment as set out.”

(e) ‘The Mortgagor represents, covenants and agrees with the Mortgagee that:

“The Mortgagor exclusively possesses and owng the Charped Collateral
free and clear of any liens, charges, security interest and other
encumbrance of any kind whatsoever, and shall defend the Charged
Collateral against all persons claiming an interest therein other than the
Mortgagee,”

The Timberjack Conditional Sale Agreements provide:

“Timberjack reserves title to, ownership of, and a purchage money security interest i,
the goods and all proceeds thersof, until payment in full has been made... The parties
have not agreed to posipone the time for attachment of the security interests herein.
The Dealer acknowledges receipt of a copy of this Conditional Sale Contract and
consents and acquiesces fo any assignment of this Conditional Sale Contract by
Timberjack to John Deera Credit Inc...”

There i1s noted on each Timberjack Conditional Sale Agreement: “All Timberjack
Corporation’s tights under this conditional sale contract and all Timberjack Corporation’s
interest in the property have been assigned to Jobhn Deere Credit Inc.”

PowerPlan Debt
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A portion of the Claim consists of obligations ansing under the PowerPlan Merchant
Agreement. This agreement establishes a retail credit facility for HEL's customers
financed by JDCI in the nature of a credit card arrangement. Sales would be credited to
HEL at a discount and customer payments would be made over time together with
interest. Withdrawals and deposits were netted out on each statement and either a deposit
was made to HEL’s account or a withdrawal was made, depending vpon the status of the
account at the statement date. In all instances the credit extended to HEL's customers
was with full recourse to HEL. '

The PowerPlan Agreement states in part:

6. Merchant Authorized Accounts and Transactions: Upon Merchant’s request
and with written consent of PowerPlan, Merchant may establish Merchant
Authorized Accounts to which Customers may charge Merchant Auwthorized
Transactions. PowerPlan will have full recourse to Merchant, and Merchant will
be liable to PowerPlan, for all ampounts charped on a Merchant Authorized -
Account. Merchant must comply with the Manual in establishing Merchant
Authorized Accounts, including the provision of a ¢copy of the PowerPlan credit
agreement (the “Credit Agreement™) to each Customer for whom the Merchant
wishes to establish a Merchant Authorized Account prior to completing the first
tramaaction in respect of such Merchant Authorized Account: PowerPlan reserves
the right to accept or reject without prior notice any Merchant Authorized
Aceount or any Merchant Authorized Transaction.

14. Payment to Merchant: For Customer transactions submiited to and accepted
by PowerPlan in accordance with thizs Apreement, Merchant shall receive
payment from PowerPlan in an amount equal to the unpaid principal
indebtedness thereunder, less the Discount Charge and any other charges payable
by Merchant under this Agreement, when applicable.

Merchant hereby authorizes PowerPlan to imitiate Flectronic Funds Transfer
(EFT) via Automated Clearing House Credits (ACH Credits) for payment of
amount dize Merchant. Payments to Merchant transferred throngh EFT will be
deposited in the financial institution account as specified by the Merchant.

22, Merchant Payments: Merchant acknowledges that PowerPlan has the right to
charpe back certawn Customer Account balances to merchant pursuant to this
Apgreement. In the event of an obligation ansing due to a breach of this
Agreement, PowerPlan may demand immediate payment in full of any or all of
the Acecounts to which the breach relates.

30. Termination: ...The parties agree that this Agreement shall terminate
immediately and without further notice to Merchant upon any dissalution,
termunation of existence, msolvency, bankruptey or business fatlure of Merchant
or any guarantor of Merchant’s obligations to PowerPlan (“Guarantor™), upon the
application for or the appointment of a receiver manager of any part of the
property of the Merchant or any Guarantor or the commencement by or against
the Merchant or any Guarantor of any proceeding under any bankruptcy,
arrangement, reorganization, dissolution, liquidation, insolvency, or similar law
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for the relief of or otherwise affecting creditors of Merchant or Guarantor or
upon the issued of any writ of execution, attachment, garnishment or similar
process against Merchant or Guarantor or any part of the property thereof. ..

In January 2002 statements reveal that a series of items were charged back to HEL under
the PowerPlan agreement. On the February 22, 2002 statement appears the following
notce:

Balance Due Notice

Our records show that your account has been in 4 ¢redit position for approximately 30
days. This means that the payments and/or refunds you have collected have exceeded
your sales for that period.

Could you please submit a payment to us for the amount outstanding. Te cormrectly apply
your payment please attach a copy of this statement.

If we do not receive a payvment, service charges tnay be applied in accordance with the
new policy update.

If you anticipate that sales in the vpeorming week will offset your credit balance, please
disregard tlng notice and accept our thanks.

Please remit payment to the above address.
This notice was repeated on all subsequent statements.

The statermment for March 8, 2002 shows an outstanding balance due by HEL of
$470,495.57. This 15 the amount claimed by JDCI as a debt due, and as being secured,
and is established by the statements.

Customers may continue to make payments on the PowerPlan Debt, which may change
the account status between HEL and JDCI. Accordingly, any receipt by JDCI for the
PowerPlan Debt would have to be accounted for by JDCI with the Trustee and/or the -
Receiver. '

Legal Fees

A portion of the Claim ($101,730.69) consists of legal fees. PWC has not been provided
with the accounts of counsel to JDCI and cannot therefore verify that the accounts have
been paid.

Legal fees that qualify as reasonable and incurred for the purposes set out in section 9 of
the Inventory Security Agreement are secured under the terms of the Inventory Security
Agreement. The courts of the Province reserve the right to tax and allow as reasonable
legal fees payable by parties pursuant to the Rules of the Supreme Court, 1986. Subject to
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such taxation and to a teview of the accounts to ensure they fall within the ambit of
section 9, the Claim is this respect is allowed as a valid debt.

B. The Security Interest

(a) Asserted

IDCI claims to have a secutity interest in the Assets. It also claims to have a security
interest in the assets listed as items A, B, 65, 67 to 81 and 83 to 92 in Schedule A (as the
latter assets were not in the possession of the Receiver, they are not Assets for purposes
of this Final Determination).

TDCT claims the Assets in which a security interest is claimed are:

(a) in the nature of Inventory
(b) originally financed goods and not proceeds.

TDCI claims to have a security interest in:
(a) each of the individual Assets as security for the amounts set out in the
column entitled “TDCI Debt” in Schedule B in respect of the Individual
Asset and in '
(b) all of the Assets as security for the Total Debt.

TDCT asserts it has a PMSI in each of the individual Assets for the Individual Debts and a
general security interest in all of the Assets, for the Total Debt.

(b)  Security Interest — Allowed or Disallowed
1. Determinations

The Trustee has determined that the Assets in which a security interest is claimed are in
the nature of inventory.

The basis of this Determination is the actual use to which the goods are put.

The actual use to which goods are put by the debtor dictates whether they will be classed
as inventory, equipment or consumer goods. Goods that are held by a person for sale or
Jease or that have been leased by that person as lessor are inventory. To the best of
PWC’s knowledge, after reasonable inquiry, all of the Assets were held by HEL as
Inventory (PPSA, Section 2(x)).

2. JDCT has a security interest:
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() in the individual Assets for the Individual Debts; and
) all of the Assets as security for the total debt for the reasons set out
following:

Wholesale Debt

John Deere Floor Plan Notes

Each John Deere Floor Plan Note evidences a principal sum advanced by JDCI to HEL. HEL
promises to pay the principal together with interest according to the stipulated payment terms.
The settiement information is further evidence of the advances.

Chattel Mortgapes

Each Chattel Mortgage evidences a loan being advanced by JDCI to HEL. HEL promises to
pay the principal together with interest, according to the stipulated payment terms. The
settlernent mformation is further evidence of the advances.

Timberjack Floor Plan Notes

Each Timberjack Floor Plan Note evidences 2 principal sum advanced by JDCI to HEL. HEL
promises to pay the principal together with mterest according to the stipulated paymmt terms.
The settlement information is further evidence of the advances.

Timberjack Conditional Sales Apreement

The Timberjack Conditional Sales Apreement indicates that HEL is buying the goods on
terms calling for payment on the earlier of 120 days from the date of the contract or when
the goods are sold, leased or otherwise taken out of inventory. These agreements were
assigned to JDCI and JDCI has provided settlement information that evidences advances
in respect of these purchases.

PowerPlan Debt

The balance due by HEL to JDCI under the PowerPlan Agreement falls within the
definition of “Obligations” in Inventory Security Agreement and relates to obligations
created after the date of the Inventory Security Agreement. Accordingly it is afforded a
secured status under the terms of the Inventory Security Agreement.

Legal Fees
The Inventory Secunty Agreement in section 9 provides:

There shall be added to, and deemed part of, the Obligations payable by Customer
hereunder; (i) the amount of all reasonable expenses (including, without limitation, legal
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fees and expenses on a solicitor and his own client basis and expenditures incurred by
JDCI in exercising its rights and remedies hereunder) made by JDCI at any time in the
Tepossessing, storing, repamng, reconditioning and/or disposing of Collateral, in whole or
in part, and in perfecting, preserving znd enforcing its Security Inmtersst, riphts and
remedies hereunder; and (ii) interest on each such expenditure from the date it is made
unril payment by Customer is received in full, at the rate of 24% per annum.

The Chattel Mortgage Agreements provide in section 5:

There shall be added to, and deemed part of, the indebtedness payable by Mortgagor
hereunder (1) the amount of all reasonable expenditires, (including, without limitation,
legal fees and expenses of a solicitor and his own client basis and expenditures incurred
by Mortgagee in exercising its rights and remedies hereunder made by Mortgagee at any*
time in the retaking, repairing, reconditioning, storing, preserving, and/or disposing of
Charged Callateral, in whole or in part, and in perfecting, preserving and enforcing its
security interests, rights and remedies herennder, and (ii) interest on each such
expenditure from the date it 18 made until payment by Mortgagor is received in full ar the
rate of 24% per anpum.

The Floor Plan Notes contain the following provision:

The Dealer shall pay all costs arising or imcurred by JDCI as a result of a Default,
including reasonable legal fees on a solicitor and his own client basis.

The Trustee is satisfied, based upon the Documents, that JDCI was owed at the Date of
Bankruptey, the Total Debt and JDCI has a security interest in the Assets for both the
Individual Debts and the Total Debt.

10, Application of the PPSA

By section 4 of the PPSA, the PPSA applies to every transaction that in substance creates a
security mterest without regard to form and without regard to who has title to the collateral
and includes a chattel mortgage, conditional sale, fixed charpe, floating charge, pledge, trust -
indenture, trust receipt, an assignment, a consigmment, lease, trust or transfer of chattel paper
where they secure payinent or performance of an obligation,

The Documents establish security interests that fall within the ambit of the PPSA for each of
the 89 pieces of equipment.
11. Enforceability of the Security Agreement

A secunity agreement 1s enforceable against a third party where the debtor has signed a
security agreement that contains an appropriate description of the collateral as provided
by section 11 of the PPSA.
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A tepresentative of Hickman signed the Inventory Security Agreement, the JD Wholesale
Finance Agreement, the Timberjack Wholesale Finance Agreement and the Timberjack
Conditional Sales Agreement. The Floor Plan Notes and the Chattel Mortgages were all
signed by JDCI as HEL’s attorney under the authority of the Inventory Security Agreement.
The execution by JDCT as HEL s attorney satisfies the PPSA requitements of section 11.

Section 11(b) permnits a description of collateral by item or kind or by reference to one or
more of the following: “goods™, “document of title”, “chattel paper”, “security”,
“Instritnent”, “money”™ or “intangible”; a statement that a security interest is taken in all
of the debtor’s present or after-acquired personal property; or a statement that a security
interest 18 taken in all of the debtor’s present and after-acquired personal property except
specified items or kinds of personal property or except one or more of the following:
“goods”, “documents of title”, “chattel paper”, “security”, “instrument”, “money” or
“intangible”.

“Goods™ are defined by the PPSA s. 2 (u) to include tangible peréonal property” and
would be adequate to describe the Assets.

A description of collateral as inventory is adequate only while the collateral is held by the
debtor as inventory ( PPRA, 5.11).

The descriptions of the collateral contained in the Inventory Security Agreement, the Floor
Plan Notes, the Chattel Mortgages and the Timberjack Conditional Sale Apreement and set
out in paragraph @ are sufficient to provide an enforceable security agreement for the purposes
of section 11 of the PPSA.

12. Effectiveness of the Secarity Agreement

According to section 10 of the PPSA a security agreement is effective according to its terms.
The terms of the Inventory Security Agreement, the Floor Plan Notes, the Chattel Mortgages
and the Timberjack Conditional Sale Agreement provide for the security interest claimed by
JDCIL

13. Attachment

A security interest in collateral contained in a security agreement attaches when value is given
and the Debtor has nghts in the collateral. In this case, as indicated in Section 9(B)(2), the
Trustee is satisfied that value has been given with respect to the Floor Plan Notes, the Chattel
Mortgage Agreement, and the Conditional Sale Agreements, sufficient to attach the security
described both in those agreements, and the Inventory Security Agreement

With respect to HEL's rights in the collateral, all of the Assets were in HEL’s possession at
the time of its bankruptcy and were in PWC’s possession as Receiver of HEL s Assets.
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John Deere Floor Plan Notes and Timberjack P;10crr Plan Notes

Each of the Floor Plan Notes identifies a specific piece of equipment for which the advance is
made and in which security is granted under the terms of the Inventory Security Agreement.

Chatte] Mortgages

HEL as mortgagor represents that it owns the charped collateral free and clear of
encurnbrance.

Timberjack Conditional Sales Agreement

These agreements constitute a purchase of the subject poods by HEL, giving HEL rights in the
collateral as conditional purchaser.

14. Perfection

A security interest is perfected when it has attached in all steps required for its perfection
under the PPSA have occurred (PPSA, 5.20).

The Trustee has determined that the security interests claimed by JDCI have been perfected
as:

(a) the Trustee has determined that the securify interests claimed have attached; and
() JDCI has made the following registrations under the provisions of the PPSA:

Registration number 3304 at the PPR dated December 14, 1999 with an expiry date
of December 14, 2009 contains the following information:

Geperal Description of Collateral: a security intersst is taken in all
present and after acquired goods, supplied by the secured party to the
debtor or supplied to the debtor by others and financed by the secured
party, whether held as imventory or otherwise, all present and after
acquived chattel paper, accounts, ail money, securities, instruments and
intangibles held Im or representing the same, together with all
attachments, accessories, accessiong, replacements, substitutions,
additions and improvements theretg and all proceeds of the foregoing in
any form, including goods, documents of title, chatiel paper, securities,
ingtruments, money and intangibles derived directly or indirectly from
any dealing with the collateral and a right to any ingurance payment or
any other pavment that indemnifies or compensates for loss or damage to
the collateral or the proceeds of the collateral.
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Debtor: Hickman Equipment (1985) Limited
Secured Party: John Deere Credit Inc.

PPSA Registration filing 5504 was amended on Jaoguary 28, 2002 by filing an
Amendment that bears PPSA Amendment Registration Number 1569378 and
adds the following to the General Description Collateral:

the following is added o the current general collateral: without Limiting
the generality of the foregoing, a security interest is taken in the
following property now or hereafter acquired by the debtor, wherever
located: all new or used construction and forestry equipment, vehicles,
bachholes, crawlers, crawler-dozer, crawler-loaders, four wheel drive
loaders, excavators, motor graders, compactors, rollers, paving
equipment, skidders, feller bunchers, delimbers, saw-heads, scrappers,
forklifts, landscape loaders, artienlated dump truck, and other machinery,
equipment, implements and construction and forestry products, including
without limitation goods oarked with one more of the brand names john
deere, tigercat, valmet, fabiek, mgersoll rand, and blaw kmox, and all
attachments, accessories, and accessions thereto and repair and spare
parts therefore and all proceeds therefrom in any form whatsoever,

As indicated previously the Assets are heavy equipmment (and may include “serial
numbered goods™ as defined by section 2(p) of the Regulations), but so long as
they are Inventory and remain as such, the collateral need not be described by
serial number, but must be described in compliance with section 24 of the
Repulations.

Section 24 of the Regulations permits a description of collateral by item or kind
or by reference to, “goods”, “document of title”, “chattel paper”, “security”,
“instrument”, “money” or “intangible™; a staternent that a security interest is taken
in all of the debtor’s present or after-acquired personal property; or a statement
that a security interest is taken in all of the debtor’s present and after-acquired .
personal property except specified items or kinds of personal property or except
one or more of the following: “goods”, “documents of title”, “chattel paper™,
“security”, “instrument”, “money™ or “intangible™.

“Goods™ are defined by the PPSA s. 2 (u) to include tangible personal property
and would be adequate to describe the Assets.

A description of collateral as inventory is adequate only while the collateral is
held by the debtor as inventory (Regulations s. 24(3)).

The description in the initial registration number 5504 is in compliance with the

requirements of the Regulations. By operation of 5.26 of the PPSA, the registration
qualifies as a perfection step with respect to JDCI's security interest in the Assets.
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15. Effective Date of Perfection

It is the Trustee’s determination that the effective date of perfection of the security
interest claimed by JDCI is December 14, 1999 for the purposes of section 36 of the
FPSA.

16. PRE-PPSA/ Transitioning Issues

The transition provisions of the PPSA are not applicable in thns instance as all
transactions took place subsequent to the coming into force of the PPSA in the Province
of Newfoundland and Labrador.

17. PMSI]
The definition of PMESI is contained in section 2 (hh) of the PPSA to mean:

(i) a security interest taken in collateral to the extent that it secures all
or part of the purchase price of the collateral;

(if) a security interest taken in collateral by a person who gives value
for the purpese of emabling the debtor to acquire rights m the
collateral, to the extent that the value is applied to acquire the
rights;

(iif)  the imnterest of a lessor of goods under a lease for a term of more
than one year, and

(iv)  the interest of a consignor who delivers goods to a consignes under
a commercial consipgnment,

but does not include a transaction of sale by and lease back to the seller,

and for the purpose of this definition, “purchase price” and “value”

include interest, credit costs and other charges payable for the purchase or -
loan credit;

PWC has been asked to determine if the Documents support a finding that the security
interests of JDCI fulfill the definition of a PMSI.

Courts have accepted that PMBSIs can exist in transaction where loans are made to payout,
refinance or consolidate existing secured loans (see McLaren, Secured Transactions in
Personal Property in Canada (2"%) pp. 5-42 to 5-52.1), as these transactions allow the
debtor to acquire title (or more title) and thus give the debtor further rights in the
collateral. Transactions are to be examined to determine if value was given to “... enable
the debtor to expand its asset base, by enabling it to acquire rights in or the use of
collateral.”
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All of the Floor Plan Notes, and the Chatiel Mortgages evidence a security mterest taken
in a specific Asset where value has been given by JDCI for the purpose of enabling HEL
to acquire rights in the specific Asset and the principal amount set out in the Floor Plan
Notes and the Chattel Mortgages represents the value given by JDCI to allow HEL to
acquire rights mn the Assets. In most, but not all cases sufficient evidence has been
provided by JDCI to support a conclusion that the value given was in fact used by HEL to
acquire interests in the collateral.

The Timberjack Conditional Sale Agreements evidence a security interest taken in a
specific Asset to secure all or part of the purchase price of that specific Asset. This
security was assigned to JDCIL.

The Timberjack Conditional Sale Agreements

The Documents related to these transactions indicate that Timberjack sold equipment to
HEL on credit terms subject to a reservation of title. The apreements were assignéd by
Timberjack to JDCI, who mn effect financed the purchase and assumed Timberjack’s
position as conditional seller. The evidence supports a conclusion that these transactions
fall within the paragraph 2(hh)(i) definition of PMSL.

The Chattel Mortgages and Floor Plan Notes

The Chattel Mortgages and the Floor Plan Notes were used as financing agreements by
JDCI for HEL a) o acquire equipment, either by way of direct purchase of new or used
equipment, by way of trade-in (effectively a sale of used equipment by the purchaser to
HEL and a sale of new equipment by HEL to the purchaser) or to acquire repossessed
units from retail customers fo fulfill HEL's obligations under the Repossession
Agreement or b) to refinance HEL equipment.

In the case of acquisitions, the particular unit is identified, a loan amount settled between
JDCI and HEL, and an advance is made to the supplier of the unit, to payout a lender
holding security over the unit or directly to HEL.

In the case of a refinancing, a loan amount was settled between JDCI and HEL and an
advance was made to the credit of HEL that may or may not have been used to discharge
a pPrior security interest.

For the financings set out in Schedule A as numbers 24, 6, 7, 9-14, 16-25, 27-29, 31, 32,
35-43, 45, 46, 48-54, and 55-63, 66 and 82, there is sufficient evidence to conclude that
the value given by JDCI to HEL was indeed used to allow HEL to acquire nghts in the
collateral to support a PMS],

For the financings set out in Schedule A as numbers 1, 15, 30, 33, 34, and 47, there 1s

insufficient evidence to conclude that the value given by JDCI to HEL was indeed used
to allow HEL to acquire nights in the collateral to support a PMSI, as it 1s not possible to
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determine if a prior security interest was paid out or if the financing resulted in HEL
expanding its asset base. The units financed may well have been in HEL’s inventory of
assets and not the subject of prior interesis, or the loan proceeds may not have been
applied to pay out prior interests.

In the case of the double financings the earlier financing in time or number 82 (in respect
of financings 5 and 82), number 9 (in respect of financings & and 9) and number 66 (in
respect of financings 26 and 66) satisfy the definition for a PMSI, It is not necessary'in
the circumstances to make a determination concerning the PMSI definition for the second
financing for the double financings, as the auction proceeds in all cases for the respective
umts were insufficient to discharge the outstanding indebtedness for the first financing,
JDCI, as part of its financing process, charged HEL a documentation fee in the amount of
$50, which was added to the principal amount financed. Under the definition of PMSI
“purchase price” and “value” include interest, credit costs and other charges payable for
the purchase or loan credit. The documentation fee that comprises a componerit of
TDCT’s Claim is included in the PMSI definition of “purchase price” and “value” as either
a credit cost or as another charge for the purchase or loan credit.

18. Proceeds

Subsection 29(1) of the PPSA provides a secured party with an automatic and statutory
mterest in the proceeds from the disposition of a secured asset by the debtor. While this right is
autornatic as against the debtor, the entitlement to proceeds must be perfected, in order to
protect the secured party’s entitlemnent as against competing creditors.

The Trustee has not made any determination as to JDCI’s entitlement to proceeds with
respect to other creditors as this is an issue of priority and ‘not within the Trustee’s
mandate under the Claims Plan. However, the Trustee has outlined below the stamtory
requirernents that must be met by a secured party in order to assert a claim to proceeds
from the disposition of collateral as against other secured creditors.

The perfected status of a security interest in proceeds depends firstly on whether the
security interest in the original collateral was perfected when the proceeds arose. If not,
the secured party will have to perfect its security interest in the proceeds as original
collateral either by registration or taking possession. If so, the question of whether the
secured party must independently perfect its security interest in the proceeds depends on
the method by which the security interest in the original collateral was perfected.

Subsection 29(3) provides for three instances where perfection in proceeds is automatic
and continuous. A security interest in proceeds is a continuously perfected security
interest where the interest in the original collateral is perfected by a registration of a
finaneing staternent under section26 that:
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(2) includes 2 description of the proceeds that would be sufficient to
perfect a security interest in original collateral of the same kind;

(b) includes a description of the original collateral, where proceeds are of
a kind that are within the description of the original collaterai; or

(c) includes a deseription of the criginal collateral, where the proceeds
consist of money, cheques or deposit accounts in a bank, credit union,
or similar financial institutions.

If proceeds do mot fall into one of these categories, s. 29(4) of the PPSA requires
registration with respect to the proceeds collateral within 15 days after such proceeds
arise. Such registration would be in accordance with the same rules as the original
collateral. )

As indicated above, collateral deseniptions are governed by ss. 23-24 of the Regulations.
These rules extend to descriptions of collateral in the form of proceeds as well. -
Note, as well, that the ability to assert a claim to proceeds is comtingent upon two
conditions., The debtor must have acquired rights in the proceeds, and the proceeds
themselves must be traceable (s. 2 (ff)).

19, Additional Comments on Priorities

‘While it is not within the mandate of PWC to determine priorities, we nevertheless offer the
foliowing comments, in order to provide assistance to any creditors who may also have a valid
and perfected security interest in the Asset(s) and wish o determine, for their own benefit, the
relative ranking of security and creditors with respect to same:

PMSI Notices dated December 14, 1999 referred to in paragraph &
state:

John Deerg Credit Imc. (“Secured Party”™} has registered a Financing
Statement under the Personal Property Securiry Act beanng registration
number 5504 and hereby notifies you that it has acquired or expects to
acquire a Purchase Money Secunty Imterest in inventory of the Debior
which is supplied from time to time by the Secured Party to the Debtor
including:

All present and after-acquired goods, supplied by the secured
party to the debtor or supplied to the debtor by others and
financed by the secured party, whether held as inventory or
otherwise, all present and afier-acquired chattel paper, accounts,
all money, securities, instruments apd intapgibles held in or
representing the same, together with all attachrnents, accessories,
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accessions,  replacements, substitutions, additions and
improvements thereto and all proceeds of the foregoing in any
form, including goods, documents of title, chattel paper,
securities, instruments, money and intangibles derived directly or
indirectly from any dealing with the collateral and a right to an
jnsurance payment or any other payment that indemnifies or
compensates for loss or damage to the collateral or the proceeds
of the collateral.

JDCT has provided with its reply materials, the affidavit of Ernest G, Reid, Q.C. swom on
October 16, 2002, indicating that the notices were sent by registered mail on December 14,
1999 to General Motors Acceptance Corporation of Canada, Limited, CIBC Equipment
Finance Limited, Canadian Imperia] Bank of Commerce, ABN AMRO Leasing, a Division of
ABN AMRO Bank Canada and Bombardier Capital Leasing Ltd.

20. Anction Resulis

The Assets numbered 1-8, 1043 and 45-63 were sold at the Receiver’s auction on July
12, 2002, in Halifax, Nova Scotia, The Net amount obtained (bid amount less LVG
buyer’s premium) is as set forth in Schedule B. However, the proceeds from the sale of
assets, net of liquidation costs, are insufficient to satisfy claims of secured creditors
claiming an interest in each of the assets of the estate. Accordingly, no funds are
available out of the proceeds from the sale of assets to satisfy any of the claims or
unsecured creditors and the Trustee therefore has no prior claim to any of the assets.
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