SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person

Contract Funding Group Inc. (“Contract”)

Date of Document

4 February, 20032

Summary of Order/Relief Sought or
Statement of Purpose in Filing

Interlocutory Application of Contract objecting
to the Application of John Deere Credit Inc.
(“JDC1") for the payment to JDCI of the

; i Proceeds from Eha sale by the Receiver of; - etid
And an application by Py e Wﬁ,ﬂ,‘/ﬁ; f,r e ol
Contract Funding Group Inc. anse : “ ] ﬁwdﬂﬁﬂﬁ'é
for proceeds and entitlement Make Serial # Proceeds
.—-—-"'% JD FF892EX012643 $145,000

RBL
Court Sub-File Number

24 7,37

2002 01 T0352

IN THE SUPREME COURT

OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered Receivership

of Hickman Equiprment (1985) Limited
(“Hickman Equipment”) pursuant to Rule
the Rules of the Supreme Court, 1986

25 of
under

the Judicature Act, R.S.N.L. 1990, c. J-4,

as amended

AND IN THE MATTER OF the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised

Statutes of Canada, 1985, as amended (

INTERLOCUTORY

the “BIA”)

APPLICATION (INTER PARTES)

OF CONTRACT FUNDING GROUP INC.

The Interlocutory Application (Inter Partes) of Contract Funding Group Inc. (the "Applicant”)

says as follows:
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1. By order of this Honourable Court granted on the 13" day of March 2002 and filed with the
Court on the 14™ day of March 2002, it was ordered that PricewaterhouseCoopers Inc.
(“PWC") be appointed receiver (the “Receiver”) of Hickman Equipment (the “Receivership
Order™).

2. By a Receiving Order (the “Receiving Order”) made on the 13" day of March 2002,
pursuant to the provisions of the BIA and filed with the Supreme Court of Newfoundland
and Labrador on the 14" day of March, Hickman Equipment was adjudged bankrupt and
PWC was appoinied as trustee of the estate of the bankrupt (the “Trustee”).

3. Pursuant to an Order of this Honourable Court dated the 14" day of May, 2002, PWC
commenced and completed the liquidation of substantially all of the assets of Hickman
Equipment by auction including the following unit:

Make Serial No. Proceeds
JD FF892EX012643 $145,000

(hereinafter referred to as the “Contract Unit”).

4. That as of March 11* 2002 the Applicant was owed $1,619,421.90 by Hickman Equipment
(the “Indebtedness™).

5. That the Applicant has a valid secured ¢laim against the Contract Unit for the Indebtedness
by virtue of a lease (the “Lease”) dated June 5™ 1998, registered under the Conditional
Sales Act, June 11" 1998, which registration was continued under the Personal Property
Security Act on January 31% 2000 as registration number 80913, and which Lease was
assigned to Contract, such assignment being registered under the Personal Property
Security Act on February 4™ 2000 as registration number 88898.
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10.

11.

That the Applicant filed a proof of claim in the bankruptcy of Hickman Equipment dated May
16, 2002. The Trustee wrote to the Applicant’s solicitors, Chaiton & Chaiton LLP on
December 5, 2002 enclosing the Trusiee’s final determination (the “Final Determination”)
pursuant to which it determined that the Applicant’s claim to 10 pieces of heavy equipment,
including the Contract Unit was a valid secured claim. The Trustee also confirmed that it
claims no interest in the assets that are the subject of the claim.

That the only prior registered claim against the Contract Unit is that of the Canadian
Imperial Bank of Commerce (“CIBC") and that such claim is subordinate to that of the
Applicant by virtue of a waiver signed by CIBC dated June 8" 1998.

The Applicant also received a waiver of any interest in the Contract Unit from John Deere
Credit Inc. (“JDCI") dated June 11" 1998.

The Applicant applied on January 15, 2003 to this Honourable Court for an Order approving
the payment o the Applicant by the Receiver of the proceeds from the sale of the Contract
Unit, which Application was posted by the Receiver on its website on January 23, 2003.

JDCI applied to this Honourable Court on January 16, 2003 for an Order approving the
payment to JDCI by the Receiver of the proceeds from the sale of various pieces of
equipment including, the Contract Unit.

The Applicant has a prior ranking security interest in the Contract Unit. CIBC's claim is
subordinate to that of the Applicant by virtue of the waiver signed by CIBC dated June 8"
1998 and JDCI's claim is subordinate to that of the Applicant by virtue of the Applicant
having a prior registered security interest in the Contract Unit and by virtue of the waiver
signed by JDCI dated June 11" 1998 of any interest in the Contract Unit.

Dac #245378.1



12. The Applicant therefore objects to the Application brought by JDCI for an Order approving
the payment to JOC! by the Receiver of the proceeds from the sale of the Contract Unitand
reiterates the Applicant’s prior entitlement to the proceeds from the sale of the Contract
Unit.

DATED at Toronio, in the Province of Ontario, this 4™ day of February, 2003.

AL AN, m{}_r\ze-

Vern W, DaRe

Chaiton & Chaiton LLP

Solicitors for Contract Funding Group Inc.
Whose address for service is:

185 Sheppard Avenue West

Toronto, ON  M2N 1M9 or, in the alternative,

R. Barry Learmeonth, Q.C.
Learmonth, Dunne and Clarke

22 Church Hill, PO Box 700, 5tn. C
St. John's, Newfoundland A1C 5L4

o
ISSUED at the City of $t. John's, in the Province of Newfoundland and Labrador, this t day
of ;?_C{,Z;L-ﬂ-ﬁcy , 2003.

. /C%’: “[Z—?’ %ﬁﬂ—f"&
Clerk of the Conrt r)
Supreme Court of Newfoundland ard Labrador
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2002 01 T0352

N THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered Receivership
of Hickman Equipment (1985) Limited

(*Hickman Equipment”) pursuant to Rule 25 of

the Rules of the Supreme Court, 1986 under

the Judicature Act, R.5.N.L. 1990, c. J-4,

as amended

AND IN THE MATTER OF the Bankruptcy and

Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the “BIA")

NOTICE
You are hereby notified that the foregoing application will be made to the Judge presiding in
chambers at the Court House, Duckworth Street, St. John's, Newfoundland and Labrador on
Tuesday the 11 day of February , 2003 at 10:00 &. m.orso

soon thereafter as the within application can be heard. (return date)

TO: See attached distribution list.
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ABM Amro Bank Canada/
ABN Amro Leasing &
Tramac Equipment Lid.

Bombardier Capital Leasing
& Culease Financing Services

Caterpillar Equipment

CAT Finance

Cedarrapids

CIBC

CIBC Equipment Finance
Ltd./CIT Financial Lid./
Tyco Capital

Contract Funding Group Inc.
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SCHEDULE “A”
DISTRIBUTION LIST

Aubrey L. Bonnell, Q.C./
Brian Winsor
David Timms
Brent Keenan

J. Vernon French, Q.C.

Colin D. Grant

James Smyth, Q.C.
Philip Warren

Nathan Mixdorf
Francoise Belzil

R. Wayne Myles

gspencer@bensonmyles.com

wmyles@bensonmyles.com

Gregory W. Dickie
gdickie@wob.nf.ca

Mark G. Klar
Vem W. DaRe
mark-k@chaiton.com

vern@@chaiton.com

709-722-7521

905-331-2020

709-754-2701

905-849-5512

709-754-5662

319-390-4760

780-413-3152

709-579-2647

709-722-9210

416-218-1831
416-218-1844



Daimler Chrysler Financial
Services/Daimler Chrysler
Capital Services/Mercedes-
Benz of Canada Inc.

Fabtek Corp.

GE Capital

GMAC

Group Holdings Ltd./
Hickman Equipment/
Hickman Leasing Ltd.
Hickman Holdings Ltd.

Ingersoli-Rand Canada Inc.

John Deere Ltd./
John Deere Credit Inc.

MTC Leasing Inc./
National Leasing Group Inc.

ORIX Financing Services
Canada Lid.
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Philip Buckingham/

Peter O'Flaherty

Elaine Gray
pib@aoodlaw.nf.ca
elaine.gray@gowlings.com

Linc A. Rodgers
Rhadie E. Mercer, Q.C.
rmercer@mmyvi.nf.ca

linc.rogers@blakes. com

Harvey Chaiton
Frederick Scalabrini

Thomas R. Kendell, Q.C.

Griffith D. Roberts

rsiack@coxhanson.ca
groberts@coxhanson.ca

R. Barry Learmonth, Q.C.
Jonathan Wigley

lde@nfld. net

jonathan.h.wiglev@bakernet.com

Neil L. Jacobs/Bruce Grant
Maureen Ryan

BugarestiDavidR@JohnDeers com

Niacobs@@smss.com

R. Paul Burgess

pburgess@rnwhslaw.nf.com

Donald Yaeck

709-722-4720

416-863-3527

416-863-2653
709-726-5705

416-218-1848
905-319-4855

709-722-1763

709-726-2092

709-739-8151
416-863-6275

709-722-4565

709-754-0015

416-236-3010



Goodman Associates

Merrick Holm

Royal Bank of Canada

TD Asset Finance Corp.

Wells Fargo Equipment

Finance Co.

Pricewaterhouse Coopers
Trustee in Bankruptcy
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Paul G. Goodman

Carl Holm, Q.C.

Thomas O. Boyne, Q.C.
tboyne@boyneclarke.ns.ca

D. Bradford L. Wicks
bwicks@wrmm.nf.net

Richard Jones
Jrlaw@istar.ca

Frederick Constantine
James Kirby

902-425-3777

902-429-8215

902-463-7500

709-753-5221

416-361-6303

709-722-0483
709-722-1428



Distribution List Name: Hickman Distribution List
Members:

Aubrey L. Bonnell, Q1.C. ahonnell@curtisdawe.nf.ca
Bruce Grant bgrant@smss.com

Carl Holm chiolm @rmerrickholm.com

D. Bradford L. Wicks  bwicks@wrmm.nf.net
David Bugaresti BugarestiDavidR@-lohnDeere.com
David Timms david.timms@abnamro.corm
Elaine Gray glaine.gray@gowlings.com
Francoise Belzil  fbelzii@sharekreay.com
Geoffrey Spencer gspencer@bensonmyles.com
Gregory W. Dickie gdickie@wob.nf.ca

Griffith D. Roberts  groberts@coxhanson.ca

James Smyth jsmyth@swd-law.nf.net

John French jbfrench@nf.aibn_com

Jonathan H. Wigley jonathan.h.wigley@bakernet.com
Line A. Rogers linc.rogers@blakes.com

Mark G. Klar mark-k@chaiton.com

Maureen Ryan mryan{@smss.com

Neil L. Jacobs njacobs@smss.com

Peter House phouse@pattersonpalmer.ca

Philip J. Buckingham  pib@goodlaw.nf.ca

R. Barry Learmonth ldc@nfld.net

R. Paul Burgess  pburgess@mwhslaw.com

R. Wayne Myles  wmyles@bensonmyles.com

Rhodie E. Mercer, Q.C. mercer@mmvi.nf.ca

Richard Jones jlaw@istar.ca

Robert P. Stack rstack@coxhanson.ca

Thomas O. Boyne, Q.C. tboyne@boyneclarke.ns.ca

Thomas R. Kendell, Q.C. thomas.kendell@mcinnescoopear.com
Vern French jvfrench@nf.aibn.com



SUMMARY OF CURRENT DOCUMENT

Name of lssuing Party or Person Contract Funding Group Inc. (“Contract”)

Date of Document 4 February, 2003

Summary of Order/Relief Sought or Interlocutory Application of Contract objecting
Statement of Purpose in Filing to the Application of John Deere Credit Inc.
(#JDCI") for the payment to JDCI of the
Proceeds from the sale by the Receiver of:

Make Serial # Proceeds
JD FFB92EX012643 $145,000
Court Sub-File Number 7-42

2002 01 T0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered Receivership
of Hickman Equipment (1985) Limited

(“Hickman Equipment”) pursuant to Rule 25 of

the Rules of the Supreme Court, 1986 under

the Judicature Act, R.5.N.L. 1990, c. J4,

as amended

AND IN THE MATTER OF the Bankruptcy and

Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the "BIA")

AFFIDAVIT

I, Ginter Baca, do hereby say as follows:

1. That | am the President of Contract and as such have personal knowledge of the matters
herein deposed to except whare otherwise indicated.



2. That to the best of my knowledge and belief the statements concerning the documents and
registrations described and referred :to in the written Application are true and correct.

3. Contract filed a proof of claim in the bankruptey of Hickman Equipment dated May 16, 2002
with PricewaterhouseCoopers Inc., Hickman Equipment's trusiee in bankruptcy (the
“Trustee”™). Aftached hereto as Exhibit 1 to this Affidavit is a copy of the proof of claim.

4, Contract has a valid secured claim against a JD Excavator Serial No. FF892EX012643 (the
“Contract Unit") pursuant to a lease agreement dated June 5, 1998 (the “Lease”) which
Lease was assigned to Contract and secures Hickman Equipment’s entire indebtedness
to Contract. Attached hereto as Exhibit 2 to this Affidavit is a copy of the Lease.

5. The Trustee’s amended Final Determination allowed Contract's claim to 10 pieces of heavy
equipment, including the Contract Unit as a valid secured claim. The Trustee also
confirmed in the Final Determination that it claims no interest in the assets that are the
subject of the claim. Aitached hereto as Exhibit 3 to this Affidavit is a copy of the amended

Final Determination with the supplementary affidavit of James A. Kirby sworn January 31,
2003.

6. . Contract received waivers from the Canadian Imperial Bank of Commerce (“CIBC") and
John Deere Credit Inc. (“*JDCI) signed June 8, 1998 and June 11, 1998, respectively
pursuant to which they confirmed that they have no security interest in the Contract Unit.
Attached hereto as Exhibit 4 to this Affidavit are copies of the waivers.

7. PricewaterhouseCoopers Inc. (“PWC™), in its capacity as receiver of Hickman Equipment
(the “Receiver”), is holding proceeds from the sale of the Contract Unit in the amount of
$145,000.00 (the “Proceeds”).
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10.

1.

12.

| am advised by my counsel, Mark Klar (“Klar”) of Chaiton & Chaiton LLP (“Chaitons”) and
do verily believe that by letter dated February 27,2002, Kiar advised JOCI's lawyers, Ernest
Reid (“Reid") of Stewart McKelvey Stirling Scales, that Contract held an interest in the
Contract Unit and that JDCI sighed a waiver dated June 11, 1998 confirming that JDCI held
no interest in the Contract Unit. Attached hereto as Exhibit 5 to this Affidavit is a copy of
the letter dated February 27, 2002 from Klar to Reid.

On January 16, 2003, JDCI applied to this Court for an Order approving payment to JDCI
by the Receiver of the proceeds from the sale of various pieces of equipment including the
proceeds from the sale of the Contract Unit. Attached hereto as Exhibit 6 to this Affidavit
is a copy of JOCl's Application dated January 16, 2003 and the supporting affidavit
(exctuding exhibits) of David R. Bugaresti swom January 15, 2003.

| am advised by Klar of Chaitons and do verily believe that on January 17, 2003, he left a
voice-mail message with Maureen Ryan (*Ryan”) of Stewart McKelvey Stirfing Scales,
counsel for JDCI, regarding JDCl's Application for the Proceeds; and that by leter dated
January 20, 2003 from Klar to Ryan, he reiterated Contract's prior entitlement to the
Proceeds, enclosed a copy of the waiver lefter from JDCI confirming that it held no interest
in the Contract Unit and requested that Ryan confirm by January 24, 2003 that JDC] would
not be seeking a release of the Proceeds and to take all necessary steps to advise this
Court accordingly. Attached hereto as Exhibit 7 to this Affidavit is a copy of the letter dated
January 20, 2003 from Klar to Ryan.

To date, JDCI has refused to acknowledge that Contract has a prior registered charge over
the Contract Unit, has failed to acknowledge that it is bound to its waiver of any interest in
the Contract Unit and has not abandoned its claim to the Proceeds.

| object to JDCI's Application to this Court for an Order approving the payment to JDCI by
the Receiver of the Proceeds on the following grounds:
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(a) Contract has a prior ranking security interest in the Contract Unit;

(b) JDCI waived and subordinated its security interest in the Contract Unit by letter

dated June 11, 1998; and

(c) Contract relied on and continues to rely on the above waiver/subordination provided

by JDCI.

| swear this Affidavit in support of an Order approving the payment to Contract by the

Receiver of the Proceeds from the sale of the Contract Unit and objecting to the Application of

JDCI for an Order approving the payment to JDC! by the Receiver of the Pro

of the Contract Unil.

SWORN before me at Toronto

in the Province of Ontario
this  4th

& o) ﬁ . Opﬂ =

A Commissioner for Tgking Affidavits

DANIEL MARK HMELFARR,

a Commissioner, ait., Province of Onketl
while a studant-at-law.

Expires August 30, 2008

Doc #245402.1

day of February, 2003.

from the sale

o
GINTER BACA



This is Exhibit “1” referred to in the
affdavit of Ginter Baca sworn

before me this H{ day of February, 2003.
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Court No. NF9733
Estate No. 100985

FORM 31
Proof of Claim

(SUEEMETIRERERS 3), 50.1(1) and 65.2(4), paragraphs 51(7 )(e)
ar/d 66.14(b); subsections 81.2(1), 102(2), 124(2) and
/ 128(1) of the Act)

(All notices or correspondence regarding this claim should be forwarded to the following
address:)

TO: Contract Funding Group Inc. 3 Church Street, Suite 305, Toronio,
Ontario MSE 1M2, Attention: Ginter Baca (tel) 416-364-0505,
extension 233, (fax) 416-364-9063

TO: Chaiton & Chaiton, 185 Sheppard Avenue West, Toronto,
Ontario, M2N 1M, Attention: Mark G. Klar, (tel) 416-222-8888,
(fax) 222-8402

in the matter of the Bankruptcy of Hickman Equipment (1985)
Limited and the claim of Contract Funding Group Inc.,
creditor (the “Creditor”).

I, MARK KLAR, of the City of Vaughan, in the Province of Ontario, do hereby certify:

1. That | am the agent and counsel of Contract funding Group Inc.
2. That | have knowledge of all the circumstances connected with the claim referred
1o below.

3. That the debtor was, at the date of the bankrupicy, namely the 11" day of March,
2002 and still is indebted to the Creditor in the sum of $1,619,421.90, as specified in the
. statement of account attached and marked as "Schedule A", after deducting any
"~ counterclaims to which the debtor is entitled. (The attached staternent of account, or

affidavit or solemn declaration must specify the vouchers or other evidence in support of
the claim).

4. (Check and complete appropriate category.)
" () A UNSECURED CLAIM of $

That in respect of this- debt, the Creditor does not hold any assets of the debtor as secunity
and

s FWEYTFES A



(Check appropriate description, )

() Regarding the amount of § » the Creditor does not claim a right to a
priority.
() Regarding the amount of § . the Creditor does claim a right to a priority

under section 136 of the Act.
(Set out on an attached sheet details to Support priority claim.)

() AI1CLAIMOF LANDLORD FOR DISCLAIMER OF A LEASE §
=That | hereby make a claim under subsection 65.2(4) of the Act, particulars of which are
as follows:

(Give full particulars of the claim, including the Calculations upon which the claim is
based.,)

(X) B. SECURED CLAIM OF $1,619,421.90 that in respect of this debt, the creditor
holds assets of the debtor valued at $* as security, particulars of which are as follows:

* indeterminate at this time

() C.CLAIMBY FARMER, FISHERMAN, OR AQUACULTURIST OF $
That | hereby make 3 claim under subsection 81.2(1) of the Act for the unpaid amount of
(Aftach a copy of sales agreement and delivery documents.)

() D.CLAIM AGAINST DIRECTOR $
{To be filed when 3 Proposal provides for the Compromise of claims against directors)

That | hereby make a claim under subsection 50(13) of the Act, particulars of which are as
follows:

(Give full particulars of the claim, including the calculations upon which the claims js
based )

5. _-That, to the best of my knowledge and belief, the above named Creditor is not
related-to the debtor within the meaning of section 4 of the Act. .

6. Thatthe following are tHa Payments that the Creditor received from, and the credits



-3-

hefore the date of the initial bankruptcy event within the meaning of Section 2 of the Act:
(Provide details of payments and credits.)

(Applicable only in the case of the bankruptcy of an individual).

(X )| request to be advised of any material change in the financial situation of the
bankrupt, pursuant to subparagraph 102(3)(b)I) of the Act.

(X )| request to be advised of any amendment made regarding the amount that the
bankrupt is required to pay, pursuant to subsection 68(4) of the Act.

(X ) I request that a copy of the report filed by the trustee regarding the bankrupt's
application for discharge pursuant to subsection 170(1) of the Act be sent to the
above address. .

-
-

.-"'/ /
Dated at Toronto, Ontario this T day of May, 2002:__'___,,

o Dale it/

Witness Mark @7 I(I?gﬂ/Agént and Counsel of
Contract Furrding Group Inc.
NOTE: If an affidavit or solemn declaration is attached, it must have been made before a person

qualified to take affidavit or solemn dedlarations.

WARNINGS: A trustee may, pursuant 1o subsection 128(3) of the Act, redeem a security on payment to
the secured crediior of the debt or the value of the security as assessed, in a proof of
security, by the secured creditor.

Subsection 201(1) of the Act provides severe penalties for making any false claim, proof,
declaration or statement of account.

s MMYYYCIY O



SCHEDULE “A"

In the matter of the Bankruptcy of Hickman Equipment (1985) Inc.
and the claim of Contract Funding Group Inc., creditor (the

“Creditor”).
Description Amount
Lease No. 11-88-2 $372,641.29
Lease No. 11-89-3 $9B86,286.14
Lease No. 11-89-0 $61,410.37
Lease No. 11-174-0 $199.084.26

Total $1,619,421.80



This is Exhibit “2” referred to in the
affdavit of Ginter Baca sworm

before me this H day of February, 2003.
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This is Exhibit “3” referred to in the
affidavit of Ginter Baca swom

before me this % day of February, 2003.
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2002 01T 0352
IN THE SUFRREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered

Receivership of Hickman Equipment (1885) Limited
("Hlekman Equipment”) pursuant io Rule 25 of the Rules
of the Supreme Couri, 7986 under the

Judicature Act, R.5.NL. 1990, c. J4, as amended

AND IN THE MATTER QF the Bankrupicy and

Insolvency Act, Chapter B-2 of the Revised
Statutes of Canada, 1985, a= amended (the "BIA™)

Affidavit

The Supplemerniary Affidavit of James A. Kirby, CA., CIRP, Senior Vice-President of

PricewaterhouseGaopers Inc. of St John's, in the Province of Newfoundiand snd
Labrader says as follows:

1. This Affidavit is in addifion to my Affidavits dated & December 2002, 11
December 2002 anq 13 December 2002, and all Affidavits are filed with respect
ta the Application of PricewaterhouseCoopers Ine, for Court approval of the Final
Determinations aliowed by the Applicant in their enfirety and of the allowed
portions of the Final Desterminations allowed by the Applicant Iﬁ part, in

accordance with paragraph 16 of the Claims Plan,
2. Subsequert to the Trustes's i8suing the Final Determination for Contract Funding

Group Inc ("CFG") wherein the Trustee denied the claim due to a lack of

evidence of value, this evidance was subsequently provided to the Trustee.
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3 On or about November 29, 2002, Justice Hall directed the Trustee to consider

this information and prepare an amsnded Final Determination if appropriate.

4. The Trusiee has considered this information and has amended the Final
Detarmination to allow the daim of CFG. Attached as Exhibit “A™ 1o this my
Affidavit iz a revised Final Determination for CFG wherein the addition evidence
of value pravided by CFG has been taken imto considsration.

5. | have reviewed the Application for which this Affidavit is sworn and request that

this Henourable Court eonsider and ad)udicate on these matters af jts earfiest

canvenience.

SWORN TO at St John's, in
the Province of Newfoundland
and Labrador, this 31= day

of January 2003, before me-:

S

e, N— JA

S A KIRBY, CA.,

2
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SCHEDULB#A!

Secured Party: CONTRACT FUNDING GROUP INC. (“CFG")

1. Introduction

PWC ms Recelver continues 1o hold the Assets of HEL under the terms of the
Receivership Order granted on March 13, 2002. The Claims Plan Is intended o provide
a mechanism by which Claimants assert Claims to these Assets.

Pursuant to paragraph 14 of the Claims Plan & Final Determination is to be made by the
PWC as Trustee efther allowing or disallowing a Claim as a valid secured claim under
sectlan 135(4) of the BIA. This Is the Trustes's Final Determination in respect of CFG.

Capitelized terms used in this Final Determination shall have the meaning ascribed 1o
them In the Claims Plan uniess otherwise defined hemsin.

2 Summary Final Determination

CFG"s claim is allowed as g valid secured claim. The Trustee claims no intarsst in the
assets that are the subject of this claim.

& Defined Term=s

For ease of Reference in this Final Detenmination, the Trustee has applied the Tollowing

defintions/ abbreviations:

“CSA” - Conditianal Sajes Act, R.S.N.L. 1990, ¢.C-28 (Rep.)

“HEL" - Hickman Equipment (1989) Lid.

ptiny - John Deare

“LEMS” - Labrador Equipment and Mining Supplies Limited

"Old Reglstry” - Registry of Condiljonal Sales, Bills of Sale and Chatiel
Morigages

"PMSI - Purchase Money Securlty Interest

“PPSA" or "Act” - Personal Properly Security Act, S N.L. 1998, c.P - 7.1

“PPR" - Personal Property Reglstry

Province” - Newfoundiand and Labrador

‘Regulafions” - Personal Proparty Security Regulations (103/22)

sm" - gerial number
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r- B The Acsets

10 pieces of heavy equipment.  Only ane pios remained in the Inventory for MEL and was
sold at the Trustea's auction (gs described below),

1. 892E Exravaior (FF822EX012642)

2,  892E Excavator (FF892EX012643)’

3. 892E Excavator (FFS92EX012455)

4 31058E Backhoe Loader (TO310SES77721)
5. 301SE Backhoe Loader (TOS10SE&77726)
6. 160LC Excavator (FOO1605041035)

7. 450LC Base Excavator (FF0480X080370)
8. 200LC Excavator (s/n FFO200X501668)

2. 608B Harvester (s/n 10BA1221)

10. 127B Harvester (s/n 01AB208E)

8. Acmumplions
In preparing this Final Determinstion, the Trustes has made the following assumplions:

i the genummeness of all signatures, the authenticly of all original
Documents and the conformity to authentic orfginale of all Documents that
are copies, whether facsimile, photostetic, certified or otherwise;

i) that each party to any of the Documents that create obligations for that

party, has duly authorized, executerd and delivered such Documents o
which it is a party;

iil) with the exception of securiy imterests created by the Documents, the
Documents that oreate obligations for partfes, consiitute legal, valid and
binding obligations of each party thereto, enforceable against each of
them in accordance with thelr terms;

fv) that insofar as any obligation under any of the Documents s to be
performed in any jurisdiction sutside the Provines, s performance will not

be lllegal or unenforceable by vire of the laws of that othar jurisdiction;
and

“This piece of equipment was the only one remmining in the HEL invemory.

.
|
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V) the accuracy and currency of the indices and filing systems maintained in
relation to the public registries where we have searched or inquired or
have caused searches or inquirles to be conducted.

. Qualifications

Since mére is no ttle registrafion system in the Province relating fo personal property, any
apinicn respeciing title is based solaly upon the relevant Diocumentation.

For the purpase of determining the validity under prior law of securily intetests areated and
reglstered before the implementation of the PPSA and {ransitioned by registration in the
PPR, the Trustce has only reviewsd the security agrecmenis and their registrations
referencad in the PPR search report secon entitled: "Pre-PPSA registration information
continued by this registration”, endorsements, if ary, an the securlty agreements reviewed
and the: pre-PP3A leqisiedion and the: applicable common law retating o their registration.

Both the PPSA, and the Conditional Sakes Act (the latter statute being part of the “prior law™)
provide that property In goods pass fo a purchaser from a geller or trader where the sale is in
the ordinary course of business of the saller or frader. in some instances HEL transferad
equipment subject 1o a security interest to a purchaser without discharging the security
interest. In some cases the purchaser granted a security inferest to another iender, while in
cther cases the purchaser transfermed the equipment to & third party who, in turn granted a
security interest to a lender, Due to the lack of evidence conceming all fransacions involving
the Assets, we are unable tp determine if sales by HEL were “in the ondinary course of
business” such as to enable the purchaser in receive clear fitie to the equipment in order to

allow & subsequert lender to obtain a valid security interest or a subsequernt transferee to
obtain clear title.

No apinion is expressed as & the rank or priorily of any securily interest created by the
Documerniation.

No opinion Is expressed with regard to any collateral covered by the Documentation, L::Lrl: not
refetred to in this Fmal Determinatien.

Pursuant o the ferms of the Court Order establishing the Claims Plan, this Final
Detemmination determings the validity of escurity claimed and whether such security has
been properly perfected. For the assistance of readers, the Trustee has sometimes
provided comments congaming the priorty of such security vis-a-vis other parties but such
priority-related comments are made without prejudica fo any pastlon which may be taken at
any future date by any other party in ragards to pricrities.

Notwith=tanding the findings in this Final Detenmination concemning the validity of the Claim
as secured or otherwlse, PricewaterhouseCoopers Inc. = not praciuded by =uch
determination from challenging the Claim as being reviewable or fraudulent pursuant to the
pravisions of the BIA or amy applicable provincial leglslation
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Excepi whena a specifiic daim to proceeds has been made and material provided in support
of that claim, the Trustee expressas no opinion with respect io claims to procesds or claims
involving tracing. An oufline of the prmceeds daims processes and Bsues are sat aut in =.13.

r i Overview of Glaim

CFG daims that It holds a perfected security interest in the 10 assets listed above arising
from four (4) Lease Agreements entered into in 1958, 1899, 2000 and 2001. Specifically, in
1928, Cyber Lease leased assets (supplied by HEL) to HEL and LEMS aa lessess. Again, in
1999, Cyber Lease lezsed assets (supplied by HEL) io HEL as lessee. These leases were
mssigned to CFG. As well, CFG leased assets on 2000 and 2001 (supplied by HEL) to HEL
ag lessee, CFG iakes the position that it has safisfied all the requiremants {0 attach and
perfect a security interest, incuding regietration of the seaurity Interests in the PPRL

The Proof of Claim dated 16 May 2002, and the documents attached thereto (more

particularly described below) indicate a total claim of $1,619,421,90. This is exclusively
& recUred claim. This relates to 4 Leases as follows:

» Lease No. 11-888-0 (securing 3 assets, #1 -3 above). Balance cutstanding of
$61,410.37. ,

¢ Lease No. 11=89-2 (securing 4 assets, #4 -7 above). Balance outstarding of
$372.,641.29,

= Lease No. 11-174-0 (securing 1 asset# 8 above). Balance outstanding of
$199,084.26,

» Lease No. 11-88-3 (securing 2 assets, #8-10 above). Balance autstanding of
$986 286.14.

CFG has not set out any specific deim with respect 1o proceedsiracing.
8. Documentation

In preparing this final determination, the Trustee has considered and reliad upan only the
following information provided to it from all scurces:

.. PPR ssarch conducted In the name of the debtor on March 21, 2002.
i, Proof of Claim dated 16 May 2002,

ili, Comrespondence dated Apr 5, 2002, August 1, 2002 and October 25, 2002 from
Mzrk Klar of Chaiton & Chaiton satting out the claim of CFG.

. The 4 leases:

4
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a, leaseff 11.888.0) (assets #1-3 above)

Copy of leages

Carifficate of aecaptance dated 9 June/08

Option to purchase

Comespondence dated June 11/98 from John Deem Credit to

Cyberease confiming that John Desre Credit Inc. halds no interest

inthe 3 assets,

« Comespondence dated May 6, 1998 between Cyber Lease and
ClBC addressing priorities.
Invoice from HEL 1o Cyberlesse with respect fo the 3 excavators
CFG's account statemant for the period June 1, 1998-June 30, 1998
showing pavinent of the sum of $855,021.090 (the amount invoicad)

= Hlectronic comespondenca from TD Bank 1o CFG dated November

20, 2002 comfiming payment fo HEL of $865,021.09 on June 13,
1998,

b. Lease# 11-89-2 (assets #4-7 above)

Copy of legse

Certificate of acceptance dated 9 July/os

Opfion o purchase

HEL invoice to Cyberlease dated July 9, 1999 for the sale of the 4
assels

« TD Bank ordine account staterment for CFG confirming payment o
HEL for the invoiced amount.

¢, lLease# 11.174-0 (asset #8 above)
=  Copy of lease

Delivery and Accepiance Certificaie dated Feb,16/01

Pre-Authorized Payment Authorization dated Feb._16/01

Confimation of Insurance for the asset

Comrespondence dated Feb 1501 from CFG to CIBG setfing out the

priorities,

= Invoice from HEL dated May 31/01 to Marine Contractors Ine. for 2
Excavators (sin  FFO200X501636, FFO200XS01668  and
FFO200X501676.) Trade Ins were the followingg CAT 3208
Exzavator, Serial # QBCR0O4707, CAT 320B Excavator, Serial #
OBCR05244, and CAT 3208 Excavator, Serial # 06CR05245.

» HEL immice 1o Cybetease dated February 15, 2001 far the sale of
the asset

= D Bank ondine account statement for CFG confirming payment 1o
HEL for the involeed amount.

d. Lease #11.89-3 (assets # 8-10 above)
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« CopyoflLease
« Delivery and Acceptanca Certificate datad Sept.14/00
* Pre-Authorized Payment Authiorization dated Sept 14/00
« HEL Invoice ta Cyberlease dated Septamber 14, 2000 for the sale of

the 2 assets

» T Bank ordine aceount staternant for CFG confinming payment to
HEL. for the invoiced amount

o, Classiication of the Assetls

The actual subjective use fo which goods are applied by the debfor dictates whether they
will be dassed as invertory, equipmant or consumer goods. In this regard, s the: opinon of
the Trustes that all of the assets in the list above were held by HEL for sale or lease and as
such, form part of the rwentory (s, 2(x) of the PPSA).

Note: Counsel for CFG maintains that these assets were used by HEL as equipment in
accordance with s. 2 (p) of the PPSA. This is not accepted by the Trustee.

10. Application of the PPSA

As indicated by the documentation the secured transactions between CFO and HEL
were in the form of equipment leases, These leases, which secured specific pieces of
heavy equipment (broken down above), were all for a term of more than one year and
ware, in essence, financing leases as opposed to true leases. Section 4 of the PPSA,
confirms that such secured transactions are governed by the PPSA.

11. PRE-PPSA/ Transitioning lssues

The PPSA came into foree in the Province on December 13, 1998, The transitioning
provisions set out in Part VIl of the-Act (in particular 5.73) creais a means by which the
new Act could apply to security transactions which pre-date it. In that regard, secured
partiss whose security pre-dates the PPSA (and the PPR registration system) wene
given a patiod of 2 years from the date of the coming into foree of the Act (i.e. creditors
had until December 13,2001) in which to perfect their pre-ppsa security interest In the
PPR. In accordance with 8.26 of the Regulations, secured creditors were required to
register a financing statement that indicates, inter alid, under which prior reglstration law
the securily interesi relates and also provides the prior registration number. i the
provisions of the Act and Ragulations wens properdy followsd, the Act enables sueh
secured parties to claim a date of perfection that extends back to the daie of the pre-
ppsa reglstration for purposes of priority. There are s number of conditions heweaver.,

;grs ixample. defecis in the pre-ppsa security could nat be cured by the operation of the

6

PAGE 9/15* RCVD AT 1/34/2063 11:00:53 AM [Eastern Standard Time]* SVR:/2 * DNIS:2807 * CSID:7221428 " DURATION (mm-se):03-38



Transitioning issues are relevant for 2 of the 4 CFG Leasas,

The dates for the 4 CFG leases are: June 1993 (#11-886-0), July 1999 (#11-89-2),
September 2000 (#11-82-3) and Febroary 2001 (#11-174-0). Transiening issues are
relevant for leasa # 11-889-0 and # 11-89-2.

lLeases #11-89-2

This trangaction took place on 9 July 1999, prior fo the coming inte force of the
PPSA. The Cerfificate of Accaptance executed 8 July 1998 indicates acceptance
of the good= by HEL. Upon review of the lease, it is the oplnion of the Trustee
that It complies with the requirements of . 5 of the GSA,

In accordance with the Regulations, CFG has registared a financing statement in

the PPR (#80831) on Jan.31/00 which includes the following description:
Genwral Dasecripfion of Collateral: {1} 3108E Backhos Loadsr S/N
TO310SER77721; (1) 310SE Backhos Loader S/N TO310SEG77726; (1)
1860LC Excavator &/N FOOT60X041035; (1) 450LC Base Excavator S/N

FFRO450X090370.
Pre-PPSA registration information confinued by this reghsiration.
733722 1988=07-T5 Canditional Safes Act.

This registration indicetes that prior to the PPR, this transaction was supported
by a regiefration pursuant to the CSA on July 16, 1999, being registration #
733722, The Trusten has confirned this registration with a search of the Old
Registry. |t is the opinian of the Trustee that the relevant date for purposes of
perfection is the date of regisiration In the OId Registry.

Leage #11-888-0

This transaction inak placa on 5 June 1898, prior 1 the coming into force of the
PPSA. The Certificate of Acceptance exacuted 9 June 1998 corfims acceptance
of the goods by HEL. Upon review of the lkease, it is the opinion of the Trustee
that it complies with the requirements of s 5 of the CSA,

In accordance with the Regulations, CFG has reglstered = financing statement In
the PPR (#80913) on Jan.31/00 which includes the following description:

General Description of Collateral (3) 892E Excavafors, 32IN (8O0MM)
Shoes, Standard Boom 4.00M (13" 179 ARM, Vandal Frotecton SN
FFRERZEX012642, SN FFO92EX012643, SN FRB92EX012455, DEERE
ENG: RG6076AE96348; RGBUTEASRAIS0; REBE07TEASI2086,

Fre-PPSA registratian Information cordinuad by this registration.

897820 7098-08-17 Condifional Salos Ad,

(Ermphasis Added)

This reglstration indicates that prior to the PPR, this transavtion was supported
by a ragistration pursuant to the Conditional Sales Act on Juns 11, 1998, being

7
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registration # 697820, The Trustee has confirmed this registration with a search
of the Old Registry. [t iz the opinion of the Trustes that the relavant date for
purposes of perfection is the dafe of registration in the Old Registry.

12. Perfection

Section 20 of the PPSA holds that there are two required elaments to a perfected security
interest [n collateral, regardless of the order of cetumence. There must be:

(7} attachment in accordance with section 13, which requires:

1. Value must be given., Value is defined in s 2(if) to indude any
consideration eufficient v support 2 simple confract  However, a
secured parly nead not have aclually advanced the loan funds ar the
purchase money credit in order 1o satisfy the value requirement of
sechion 13. Value is glven as soon as a secured parly mekes a
binding mg-rmlhnenttu exiend the ioan or purchase money credited to
the debtor.

2. The debtor must have rights in the collateral: and

3. There must be a security agreement that meets the requirements of s.
1.

()’  aperfection step in acrordance with seciion 25 (perfection by possession) or
section 26 (perfection by registration of a financing statement in the PPR.

are rnert?

) Value given?

YES. The leases are in the nature of a sale-lleaseback transaction whereby the assets
were sold' by Hickman to the secured party ard then leased back o it While the leasas
contain corfirmation from HEL that the assets were received and accepted by them, and
this is evidence of value far the lease pariion of the transaction, it s also necessary to
provide evidence of value for the sale. As indicsted above, the Trustse has bean provided
with evidence of value with respect to aach of the leases. This is the form of Kivolces and
back statements confimming payment 1 HEL of the invoiced amount. It I the opinion of the
Trustee that this is sufficient evidence of value for the purposes of sttachment.

@ Rights in the collateral? _ z
YES . Any real right In the collateral that the debtor may have, including but not
imited o, a right of possession = sufficient to mest the requirements of <. 13°, HEL held

possession of the assets. Furfhermoare, s. 13 3) of 1?-“! Act confirms that 2 lessee under g

o Walsh, An Irtroduciion to the New Brimswick Personal .F'h:pﬂrg‘y Aez, (1995) ar p.R3.
? Thid. ar R4, !
i
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lease for a term of more than one year has rights in the goods for purposes of attachment
When sfha obtains possession of thern under tha lease.

Note: For the purposes of expressing a position with respect o HEL's rights in the collateral,
tha Trustee has nat made any detferminagtion with respect o HEL's fiie in the collateral at
issue nor with respect to the [awfulness of HEL's posseasion thereof.

(W) Have the evidentiary requirements of s, 11 been met?

YES The evidentiary requiremeniz of s, 11, required for stiachment are
established by the 4 feasas. Speoifically, in accordancs with s.11 (1) {b). the 4 leasas are in
writing, they have been signed by HEL as the debtor and each provides an adequate
description of the collateral that is securad.

is there a perfection step?

a. Lease No. 11-889.D(assats # 1-3 above)

YES.

Registration # 80913 described abave,

Registration #1581161 dated Feb 4/02 contains the following informetion
Description: Al inventory, products or cther personsi propenty supplied io or
purchased by the Debiors, or either one of them, from the Sacured Parbies, or either
one of them, inciuding three 892E Excavators, 32IN (800MM) Shoes, Standard
Boam 4.00M (13 19ARM, Vanda! Proteclfon, SN FF82EX012642, SN
FRO92EXD12643, S/N FFBO2EXD12455 DEERE ENG; RGE07EAS96348;
RGGO76A596360; RGE076A592086, and indudes all sttachmernts replacements,
substiiitions, accessories, accessions and additions therefo, together with all
persoral property recaived directly or indirectly as proceeds thersfrom.

b. Lease No. 11.88-Z(assets # 4-7 above)
YES.

Registration #30931 described above )

Registration #1581602 dated Februaly 4/02 contains the following information
Desvription: All inverdory, products or ather persanal properly supplied to or
purchased by the Debtor from the Secured Parlies or either of them including one (1)
310SE Backhos Loader — SN TO310SEB77721, one (1) 310SE Backhoe Loader —
S/N TO310SES77726, one (1) 160LC Excavafor— S/N POOTE0X 041035, and ane (1)
450LC Base Excavator — S/N FFO450X080370, and includes all attschments,
replacements, substiiutions, accessories, accessions and addiions theretn, together
with all personal property received dmectly or indireotly as provaseds therefrom.

Motor Vehide One (1) 4501 C Base Excavator  FRO4BOX020370
Motor Vehilete One (1) 180LC Excavator POOT60X041035
Motor Vehicle One (1) 310SE Backhoe Loader  TO310DSES77728
Motor Vehicle One (1) 310SE Backhoe Loader  TO310SE877721
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c. Lease No. 11-174-D(as=at # 8 abova)
YES

Registration #203940 dated FMaw 16/01contains the following information
Description: “One 200LC Excavator Unit #C007071 si FFO2005501668"

d. Lease No. 11-89-2(assets # 9-10 above)
YES

Registration #551721 dated Septamber 20/00 contains the following information
Descripiion:*] Model 6088 Harvester s/t OBAT227 Unit #C000760. 1 Mode! 12708
Harvester s/n OTAB2086 Unlt #C000745~

What constitutes an appropriate deseription of coliatera] comes fom ==.23-24 of the
Regulztions, In paraular, in accordance with S23(1Xe) of the Regulstions, iems of
inventary must ba described in accardance with e24(1) and 524(2). It is the opinlon of the
Trustee that the collateral desctiptions in the above-noted financing statements saisfy these -
regquirements.

13. Proceads

Section 29(1) of the Act provides a secured party with an automatc and steiutory intarest in
the proceeds from the disposfion of a secured assat by the debtor. While thls right is
automatic as against the debtor, the entilement o praceeds must be parfected, in omder io
protect the secured party’s entilement as against competing creditors,

The Teustee has not made any determination as th CEG's entilament to proceeds with
respect to other creditors as this is an issue of priority and not within the Trustee’s mandate
tnder the Claims Plan. However, the Trustee has outiined below the stahrtory requiremernts
that must be met by a secured party in order io assert 3 cdaim o proceeds from the
disposifion of collateral as against other secured creditors,

The perfected status of a securify interest in proceeds depends firsty on whather the
securify interest in the original collateral was petfected when the proceeds arese, If not, the
secured parly will have to parfect its security interest in the proceeds as ofiginal collateral
either by registration or taking pessession. K so, the question of whether the secured

must independently perfect its security interest In the proceeds depends on the method by
which the security irlerest In the original collateral was perfecied.*

* Ibid. ar p.140.

10
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(@ Includes a description of the procseds that would be sufficient t pedfect a
security inferest in onginal eollateral of the same kind:

(b) Includes a desoription of the oniginal oollateral, where the proceeds are of 2
kind that are within the description of the: original eollateral; or

(c} Incdudes a descripfion of the original eollateral, where the proceeds consist of
money, cheques or deposit accounis in a bank, credit union, or simiar
financial Insfitutions.

Iif proceeds do not fall intd one of thesa categories, s, 29(4) of the PPSA requires registration
with respect (0 the proceeds collateral within fifteen days afier such procseds arise. Such
registration would be In accordance with the same rules as the original collateral ®

As indlcated abaove, coliateral descriptions are govemed by s5.23-24 of the Requlations.
These rules extend to desacriptions of collateral in the form of proceeds as well.

Note as well that the abllity to assett & claim io preceads is contingent upon two conditions.

The debior must have acquired rights in the procesds and the proceeds themselves must
be traceable (ref. 5. 5.2(i7).

14. Additional Conmunents on Priarities

While if is not within the mandate of the Trustee or Trustes’s counsal 1o determine priorities,
we nevertheless offer the following comments, in order to provide assisiznce o any

- creditors wha may also have a valid and perfectsd security interest in the assets and wish 1o
detarmine, for their own beneafit, their ranking with respect fo same:

- The documents ndicate that in all 4 leases the assets secured ware
supplied by HEL and then leased back 3 HEL by CFG. Although such sale
and lemse-back amangemerts appear to enfile CFG to daim a PMSI,
subsection 2(hh) of fhe PPSA specifically exciudes "a transaction of sale bry
and lease back tothe seller* from being a PMSI.

- If these leases wene not salefleaseback type transactions, there are
mstances whereby an Inventory financier such as CFG may be entiied to

claim & superpriorty stalus (ref 5. 35(2)). CFG has not provided
evidertiary support for such an enfiiement,

- As established hy 5. 36 of the PPSA, the relevant date for the determination
of the priority of CFG's mienast In the assets are;
= Loease#11-880-0; June= 11, 1998
o Lease ¥ 11-89-2: hly 15, 1099

# Ibid, at 140.

11

PAGE 14115* RCVD AT 113112003 11:00;53 AM [Eastern Standard Time] * SvR:12" DHIS:2907 * CS1D:7221428 * DURATION (mmoss):05-38



0173172003 13:38 FAX 7221428 PWC Fas 5 Doug BeatTty Pwl go15/015
dan=31=03  10:58m  Froa : =181 POISANE  F-4TS

» Lease #11-174-D; February 16, 2001
» Lease # 11-89-3:Septamber 20, 2000

15. Auction Results
One Excavator (FFEI92EX012643) was sold at the Trustee’s auction on July 12, 2002, in

Hahfax, Nowva Scotis. Net amount obiained {(bid amourt less L b
$145.000.00. { VG buyer's premium) was

12
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C CYBER LEASE
C PARTNERS 1N EAQUIFMENT FINANCE L‘;- 8%- ©
7 May6, 1998
Atlantlc Pleac -
P.D. Bax 340
St. John's Wewiundland-
ALCSI9
Awm: Ms] Bamry Chavik _ -

We e iniﬂ:epmusl dmﬁngmﬁnmdnkﬁw k& sbove campany. Our searches indicars
th:t&nméing:mmmﬁnwbmﬁldby'mmhmlfdmc,indiuﬁng that you have s
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a l . -
Please coéﬁmhy siguing belaw amd reqm by fax to my attvmrtion ax 613.213-6095, indicating
{hat you iave oo mmiwimmnﬁmurmmbmuntmyundmmﬁqﬂpmm:dﬂmbﬁ
s follows:. ‘

4 092G Ekmavators ein FFOSZEX012642, FERR2EXDTZEA, FEAB2ZEX012466
1

Vo PO Py s A P, | ==

Yo Y "

Sign : & K | — /7% "

. —

o Gonk Sxrast Chambers, 102 Bank Screwy, Fuitt K02, Dexawa, Onterie K18 SNG
: Tall (§13) @IF-2PT6  Fax: [593) Z33-L0BE -

L] -
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]
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D Lime:  (305) 3154001
Evirccx Fux: 805) 2152147

¥ia Facsimile 413-233-6095
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the following:
3-!9214 Excavstors 5'n 'FFIQ:ZEJ{DIZH!., FrEO2EX 012643, FFRO2EXD12455

leu:ﬂlmthulnhbnunmdnhn.llh successor by amalgamation of Jolmn Deare
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J
1
!
1

Yours Truly,
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February 27, 2002 Reply to: Mark G. Klar.
File No: g7820
Direct Tel:  (416)218-1131
Direct Fax;  (416) 218-1B31
E-mail: mark-k@chaiton.com

VIA REGULAR MAIL

Ernest G. Reid

Stewart McKelvey Stifing Scales
P.O. Box 5038

St. John's, NF

A1C 5V3

Dear Mr. Reid:

Re: Indebtedness of Hickman Equipment (1985) Limited
to Contract Funding Group Inc. (“CFG")

As you are aware, we act as solicitors for CFG and are in receipt of a copy of your
letter to Cyber Lease Corporation dated February 15, 2002. In response to your letter, please be
advised of the following:

1. Hickman is indebted to CFG as at January 15, 2002 in the amount of
$1,581,040.80;

2. Attached hereto please find copies of the following:

(2) Cyber Lease Corp. lease contract no. HO80605LE (assigned to CFG) dated
June 5, 1998;

(b) Cyber Lease Corp. lease no. H990706 (assigned to CFG) dated July 9,
1999;

(c) CFG contract no. 11-174-0 dated February 16, 2001; and
(d) CFG contract no. 11.89-3 dated September 15, 2000.

We note that on the most recent list supplied by Hickman, JDC is shown as having
aninterestin stock no. C000345 John Deere 892E Excavator SIN FF892EX012643. This excavator
is subject to a lease agreement between CFG as assignee of the lease, and Hickran. For your
information, John Deere Credit Inc. in a letter to Cyber Lease, the assignor of the lease agreement
to CF@G, confirmed that it held no interest in the excavator. Attached hereto is a copy of the lefier.

Should you have any questions, please do not hesitate to contact us.

Doe #191279.1
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Yours truly,

CHAITON & CHAITON LLP

Merk. . Klan

{computer generated signature)

MGK/mg
Encls.

Doc #1270
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SUMMARY OF CURRENT DOCUMENT

Name of Issuin_E Party or Person: John Deere Credit Inc.

Date of Document: __ January 2003

Summary of Order/Relief Sought Interlocuiory Application of John Deere
or Statement of Purpose in filing: Credit Inc. (“JDCI”) for payment to JDC1

of the proceeds from the sale by the
Receiver of the equipment referenced in
the Application

Conrt Sub-File Number; 7 5

2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF

a Court ordered Receivership

of Hickman Equipment (1985) Lirnited
(“HEL™) pursuant to Rule 25

of the Rules of the Supreme Court, 1986
onder the Judicature Act, BSNL 1990,

c. J-4, as amended

AND IN THE MATTER OF
the Rankrupicy and Insolvency Act,
RSC 1985, ¢. B-3, as amended (the “BIA™)

INTERLOCUTORY APFPLICATION (INTER PARTES)
OF JOHN DEERE CREDIT INC.

The Interlocutory Application (Inter Partes) of JDCI says as follows:

1. By a Receiving Order dated March 13, 2002 and filed March 14, 2002 (the
“Receiving Order™) HEL was adjudged bankrupt and PricewaterhouseCoopers
inc. (“PWC”) was appointed Trustee in bankrupley in accordance with the BIA.

2. By a Receivership Order dated March 13, 2002 and filed March 14, 2002 (the
“Receivership Order™) PWC was appointed receiver withoul security “... of all the
property, assets, entitlements and undertaking (the "Asseis") of Hickman
Equipment wheresoever situare including withowt limitation all property assels




vy

2

and undertaking comprised in the term “Properyy” as such term is defined in the
fnitial Order.™

3. In light of the above, and by virtue of the Receiving Order, TDCI filed & proof of
claim in the Bankruptey of Hickman dated Apnl 17, 2002.

4. PWC, in accordance with an Order of this Honourable Court dated May 14, 2002,
commenced and completed the liquidation of substantially all of the Assets of
HEL by auction-

5, By Final Determination dated November 27, 2002 (the “Final Determnination™),
PWC has allowead, inter alia, the claims of JDCI in respect of certain units,
including, without limitation, the units listed at Scheduje “A” to this Application
(the “JDCI Units™). PWC has in the Final Determination concluded that the debts
noted in Schedule "A™ in respect of the JDCI Units are owing from HEL to JDCI,
valne has been given by JDCI to HEL in respect of the JDCI Units, and JDCI has
& valid and perfected security interest in the JDCI Unite.

6. JDCI has been advised by FWC that PWC has received as proceeds of the
liquidation of each of the JDCI Units, the amounts set out in the 6 column of
Schedule “A™ 10 this Application (the “Procesd=").

7. JDCI has a first ranking secunity interest m the JDCT Units by viriue of the
security and other documents referenced by PWC at paragraph 8 in the Final
Determination.

8. JDCI therefore applies to this Honourable Couwrt for an Order approving the
payment to JDCI by the Receiver of the Proceeds.

_PV\_
DATED AT 5t. John's, in the Province of Newfoundland and Labrador, this [ é) day of

January 2003,

NUTIV RS BN B I S
A S AU /] ///{,/{/A/
AV E TR "H\ B e _Ps-/( MichaelVP-Harringtan, Q.C.
J:__q L {L: cdeid STT0 Stéwart McKelvey Stirling Seales
- ) Salicitors for John Deere Credit Inc.
\ Whose address for service is:
e . Suite 1100, 100 New Gower Strest
Ry AL e P.O. Box 5038
: (s St. John’s, NF A1C 5V3

PADATA\DATAVOHN DEEREUInerineunary Apptlestion (Scennd)- Proceeds (JDNCT).doc



Schedule “A” to the Application for Proceeds

Serial Number Year Model Make JD ebt Anction Proceeds
FFO200X051172 | 1999 200LC D $167,219.46 $199,500.00
O6CRO5244 2000 320 CAT $159,119.35 $140,000.00
5TJ02858 1995 DEN CAT $783,892 54 | $165,149.00
10DH1027 2000 T110NA. T 5261 474,76 $190,000.00
TO0BCRO5245 2000 320 CAT 15911935 $135,000.00
1500289 000 320B CAT $190,015.21 $67,500.00
5448032885859 1999 5448 FARTEK 14,282.90 5,000.00
TOAS0GWS09815% | 1995 450G D $49,795 97 §57,500.00
DWGY0ELS65134 | 1998 690E D $257.866.14 $30,000.00
FF7O0EL.010023 | 1992 7T90E 1D $74,516.76 $£39,000.00
 TFR92EX007239 | 1993 802E JD £135.210.51 $40,000.00
FF892EX0D12643 | 1998 92E D §205,212 37 $145,000.00
C10514 1998 PC200-6 KOMATSU | $159,620.87 $63,000.00
AT4CT61111995 | 1995 TMT42B | TIMCO $078.561.08__ | 524,000.00
003395 1999 610 TJ $136,825.13 £95.000.00
860-8220 1998 260 VALMET | $265,143.15 $30,000.00
o11C-4019 1998 911C VALMET | $331,261 45 $50,000.00
FL0200%050655 | 1998 200LC JD §$157205.02 | $110,600.00
FF0330X030964 | 2000 330LC JD $301,723.63 | $199,500.00
FF0330X080078 | 1998 3300LC D 728 008.11 $£133,000.00
I DW772CH567061 | 1998 772CH D $165,880.79 $95,000.00
FFRO2EX011283 | 1995 892E D $143.278.59 $40,000.00
FFO92EX007040 [ 1997 992F JD $238.277.34 £100,000.00
FF392EX011686 | 1996 8O3E 1D $247.470.42 $40,000.00
GLCR0O4706 2000 320 CAT $139,119.35 $135,000.00
FRO450%090021 1997 4350L.C D $298,814.80 $150,000.00
[ FF0230X060319_ | 1998 230LC D $173,019.45 $104,500.00
T0653GX880032 | 2000 653G 1D $310,401.90 $180,000.00

* The JDCI Debr amounts sre as of March 13, 2002, However, such amourts have, and continue to, accrus=

interast

! Refermed ™ in Appendix A to Elghth Report of Recaiver ac Serial Mumber 951000289,
2 Referred 10 in Appendix A to Eighth Report of Recciver as Serial Mumber TO450GX 809515,
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SUMMARY OF CURRENT DOCUMENT

Nume of Yssuing Party or Person: John Deere Credit Ine.

Date of Document: January 2003

Summary of Order/Relief Songht Interlocutory Application of John Deere
or Siatement of Purpose in filing: . Credit Inc. for payment to JDCI of the

proceeds from the sale by the Receiver of
the equipment referenced in the
Applicafion.

Court Sub-File Number: 7:

2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF

a Court ordered Recefvership

of Hickman Equipment (1985) Limited
(“HEL") pursuamt io Rule 25

of the Rules of the Supreme Court, 1986
under the Judicature Act, RENL 1990,

¢. J-4, as amended

AND IN THE MATTER OF
the Bankruptey and Insolvency Aet,
RSC 1985, ¢. B-3, as amended (the “Bl1A™)

NOTICE
You are hereby notified that the foregoing application will be heard by the judpe
presiding in chambers at the Court House at 5t. John’s, Newfoundland and Labrador. on
the § day of }‘ A et | 2003, at the hour of 10:00 o°clock in the furenoon or 50

( K “ s L0 C.‘lff'*f)
sQon thereafier s the application ¢an be heard.



2

AND FURTHER. TAKE NOTICE that on hearing of the application, the judge may mak=
an order in favour of the applicant in your absence and without further notice unless you

or your solicitor

(a) canse to be deliveted to the applicant or the applicant’s solicitor at the address
named herein for service, not later than two clear days before the hearing of
the application, a true copy of any affidavit or other material that you or your

solicitor intend to read on the hearing of the epplication, apd.

(b)  appear on the hearing of the application at the time and place appointed for the

hearing.

To: See Schedule “A™ Attached.

PADATA\DATAVOHN DEEREUmenacusry Application (Second)- Procceds (ICT) - Monee doc



TO:

SCHEDULE “A”

DISTRIBUTION LIST

ABN Amro Bank Canada/
ABN Amro Leasing &
Tramac Equipment Ltd.

Bombardier Capital Leasing

& Culeasze Financial Services
Carerpillar Equipment

CAT Finance

Cedarrapids

CIBC

CIBC Equipment Finance Ltd./
CIT Financial Ltd.

Contract Funding Group lne.
DaimlerChrysler Financial Services/
DaimlerChrysler Capital Services/
Mercedes-Benz of Canada Inc.

Fabtek Corp.

GE Capital

GMAC

Group Holdings Ltd /Hickman
Equipment/Hickman Heldings Ltd.

Ingersoll-Rand Canada Inc.

Aubrey L. Boonell, Q.C.
Brian Winsor
David Timms
Brent Keenan

J. Vernon French, Q.C.

Colin . Gramt

James Smyth, Q.C.
Phillip Warren

Les Baurmback
Francoise Belzil

B. Wayne Myles
Geoffrey Spencer

Gregory W. Dickie

Mark G. Klar

Philip Buckingham
Peter O’Flaherty
Elaine Gray

Linc A, Rodgers
Rhodie E. Mercer, Q.C.

Harvey Chaiton
Frederic Scalabrind

Thomas R. Keadell, Q.C.

Raobert Stack/
Griffith D. Roberts

R. Barry Learmonth
Jonathan Wigley

709-722-7521

416-868-0673

709-754-2701

905-849-5512
709-754-5662
319-399-4760
780-413-3152

709-579-2647

709-722-9210

416-218-1831]
709-722-4720
416-863-3527

416-863-2653
709-726-5705

416-218-1849
905-319-4855

F09-722-1763

709-726-2992

709-739-8151

416-263-6275



STMMARY OF CURRENT DOCUMENT

Name of Issning Farty ur Fersoh: Jokin Deere Credit hac,

Diate of Document: February 2003

Summary of Onicr/Relief Songht Affidavit of David R. Bugaresti in suppart
or Statement of Purpose in filing: of the Intertuartery Applications (Tmtcr

Partes) of Yolm Deere Credit Inc. for
payment te Johm Desre Credit Ine of ¢he
proceeds from the sale by the Reseiver of
the equiptnent referenced in the
Interlnentory Applications filad in Court
@nh-Files Numbered 7:25 apd 7:37

| Court Sub-File Number: 7:25 amd 7:37

200Z 01T D352
IN THE SUPREME COURT OF NEWFOTUNDLAND AND LABRADOR

IN THE MATTER OF

A Couxt ordered Recsivership

of Hickmzan Faquipment (1985) Limifed
{“Tckman Bqnipment™) peysnent to Rule 25
of the Rules of the Supreme Court, 1986
mndear the Sidicatuye Aef, RSNL 1990,

2. J-4, ng amended

AND IN THE MATTER OF

the Bankraptey and Insolvarcy Arct,
RSC 1985, . B-3, as amended

YIT OF¥ DA

L Dravid R. Bopurest, of the City of Toronto, in the Provines of Qoiario, make
nath and say as [ollowa:

1. THAT I am Chief Counsel and Secretary of Tohn Deere Credit Iuc., and as
such have personzl kpowledge of the malicrs herein deposxdy



) S TR

2. THAT ] ake this A€fidavit ia support of the Iterlocmtory Applications (Tater
Partes) of Johm Deere Cradit Inc. (“TDCT?) for paymaent to JIDCT of the
prageeds Bom the sale by the Recoiver of the JIXC] Units (as that texm is
defined in the Interjocutory Applications (frter Pattez) of JOCT filed m Caost
Sub-Files numbcred 7-25 and 7:37);

3. THAT T have reviewed the Floor Plen Nates, Chattel Mostgages md
Conditionul Seles Agreements from Hickman Equipment to IDCT, which
wrezted the payment obligations of Hickman, Equipment to JTICT in respect af
each af the JTDOT Unats; '

4. THAT all of the aforesaid Floor Plan Notes, Chattel Mortgages aad
Conditional Sales Aproaments ars dated after 25 December 1999 and the
payment abligations of Hickman Bquipment under each xriaes as of its date;

5. THAT based on oy review of the aforesaid Fioor Plan Notes, Chatiel
Mortgapes and Conditional Sales Agresments, fhe date upon which Hickman
Equipmnent obtaived possession as debtor of sach of the TDCY Units was laler
than 25 Degember 1999.

SWOREN to befors me at Eurl:nghm, in the
Provinee of Ontarie, this (04 day of

February, 2003:
, 2 TS B

Notary Public DAVID R. BUGARESTY

E\.ﬂmmmu Y SeiTngEum? 55 \Loan] Srdnps\ Tenpaesy Rasmot FReVOLICEND - DRE - FEY 5-03- JDCT.aGdxvit -
AL o

TOUTRL F.ELS



MTC Leasing Inc./
MNational Leasing Group Inc.

ORIX Financial Services Canada Ltd.
Goodman Associates

Merrick Holm

Roya! Bank of Canada

TD Asset Financial Carp.

Wells Farge Equipment Finance Co.

Patterson Palmer Hunt Murphy

K. Paul Burpess

Donald Yaeck

Paul G. Goedman

Carl Holm, Q.C.
Thomas O. Boyne, Q.C.
D. Bradford L. Wicks
Richard Jones

Frederick J. Conslaptne

709-754-0915

416-236-3010
902-425-3777
902-429-8215
902-463-7500
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Barristers + Solicitars

185 Sheppard Avenue West
\ L L P Toronto, Ontarie
- Canada. M2ZM M9

Phone: (116) 222-BBBS
Fax: (416) 222-8402
E-mail: chaiton(@chaltan.com

January 20, 2003

Reply To: Mark G. Kiar

File No: ' 97R93

Direct Tel: (416) 218-1131
Direct Fax: | (416) 218-1821
E-mail:  mark-k @ chalton.com

Maurgen E. Ryan

Stewart McKelvey Stirling Scales
Suite 1100, Cabot Place

100 New Gower Sireet

P.Q. Box 5038

St. John's, NF

A1C 5V3

Dear Ms. Ryan:
Re: Hickman Equipment (1985) Limited

Further to my voice-mail message left for you on January 17, 2003 and our telephone
conversation earlier today, we confirm that we act as solicitors for Gontract Funding Group Inc.
(“CEG). We further confirm that we are in receipt of your application materials seeking an Order
approving payment to John Deere Credit Inc. (JDCY) by Price Waterhouse Coopers Inc.("PWC”)
in it's capaciy as court appointed Receiver, of the proceeds from the sale of various pieces of

equipment including, a John Deere 892E excavator, serial number FFB92EX012643 (“the CFG
Unit™.

On February 27, 2002, we wrote to Mr. Reid of your office enclosing copies of CFG's
documentation and specifically advising him that JDCI, in a letier t0 Cyber Lease Corp., the
assignor of the lease agreement in question, confirmed that it held no interest in the CFG Unit. We
reiterate our position that CFG is entitled to all of the proceeds from the sale of the CFG unit.

Enclosed herein please find a copy of our letter to Mr. Reid together with a copy of the
waiver letter. Also enciosed is an extract from PWC's Final Determination confirming the validity
of CFG’s claim.

In light of CFG's prior entitlement to the $145,000.00 in proceeds (the “Proceeds™) from the
sale of the CFG Unit, we would ask that you confirm for us by January 24, 2003 that JDCI will not
be seeking a release of the Proceeds and that all necessary steps will be taken to advise the Court
accordingly. In the event that we are required to bring an application opposing JCDI's application,

we will of course be seeking costs against JCDI. Hopefully, this will not be necessary.

Do #2430020.1
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We look forward to hearing from you.

Yours fry uly,

CHAMON /& CHAITON LLP

Mark G. Klar

MGK/Im

Encl.

ce: Kerigan Carbol

cC: David Chaiton ‘
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