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SUMMARY OF CURRENT DOCUMENT

Name of lssuing Party or Person Contract Funding Group Inc. (“Contract”)
Date of Document . /5 January, 2003
Summary of Order/Relief Sought or Application of Contract for the payment o
Statement of Purpose in Filing Contract of the Proceeds from the sale by the
Receiver of:
Make Serial # Proceeds
JD FFSO2EX012643 $145,000
VAR E7'9T08 ung
Court Sub-File Number 1], 2.

2002 01 T0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered Receivershlp
of Hickman Equipment (1985).Limited

(“Hickman Equipment”) pursuant to Rule 25 of

the Rules of the Supreme Court, 1986 under

the Judicature Act, R.S.MN.L. 1990, c. J-4,

as amended

AND IN THE MATTER OF the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the “BIA”)

INTERLOCUTORY APPLICATION (INTER PARTES)
The Application of Contract Funding Group Inc. (the “Applicant”) says as follows:
1. By order of this Honourable Court granted on the 13" day of March 2002 and filed with the:

Court on the 14" day of March 2002, it was ordered that PricewaterhouseCoopers Inc.
("PWC™) be appointed Receiver af Hickman Equipment (the "Raceivership Order™).

Doz #242388, 9
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By a Receiving Order (the “Receiving Order”) made on the 13" day of March 2002,
pu'rsuant to the provisions of the BIA and filed with the Supreme Court of Newfoundland
and Labrador in Bankruptcy and tnsolvency on the 14" day of March, Hickman Equipment
was adjudged bankrupt and PWC appointad as trustee of the estate of the bankrupt in
bankruptcy (the “Trustee”™).

Pursuant to an Order of ihis Honourable Court dated the 14™ day of May, 2002, PWC
commenced and completed the liquidation of substantially all of the assets of Hickman
Equipment by auction including the following unit

- Make - Serial No. Proceeds
JD FFEOZEXD12643 5145,000

(hereinafter referred to as the “Contract Unit”).

That as of March 11 2002 the Applicant was owed $1.619,421.90 by Hickman Equipment
(the “Indebisdness"), )

That the Applicant has a valid secured claim againgt the Contract Unitfor the Indebtedness
by virtue of a lease (the “Lease”) dated June 5% 1998, registerad under the Conditional
Sales Act, June 11" 1998, which registration was confinued under the PPSA on January
39% 2000, registration number 80913, and which Lease was assigned to Contract, such
assighment being registered under the Personal Property Security Act on February 40
2000, registration nurber 89898. ‘

Doc 247368 1 -
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That the Applicant filed a proof of claim in the bankrupicy of Hickman Eq vipment dated May
18, 2002. The Trustee wrote to the Applicant’s solicitors, Chaiton & Chaiton on December
5, 2002 enclosing the Trustee's Final Determination pursuant to which it determined that
the Applicanf's claim to 10 pieces of heavy equipment, including the Contract Unit was a
valid secursd claim. "The Trustee also confirmed that it ¢laims no interest in the assets that
are the subject of the claim.

That the only prior registered claim agalinst the Contract Unit is that of the Canadian
Imperial Bank of Commerce (“CIBC") and that such claim is subordinate to that of the
Applicant by virtue of a waiver signed by CIBC dated June &t 1998,

The Applicant also received a waiver of any interest in the Contract Unit from John Deere
Credit Inc. dated June 11% 1998.

The Applicant therefore applies to this Hohourable Court for an Order approving the

payment to the Applicant by the Receiver of the proceeds from the sale of the Contract
Unit.

Doc #242368.1
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DATED at Toronto, in the Province of Ontario, this 157 d oyﬂaw, 2003.

Mark G, Klar

Chaiton & Chaitoen LLP

Solicitors for Contract Funding Group Inc.
Whose address for service is:

185 Sheppard Avenue West

Toronta, ON M2N 1M9

¥,
ISSUED at the City of St. Johr's, in the Province of Newfoundiand and Labrador, this /7 day
Q—f%{?”my , 2003,

L?’ANI"\JIA/MN.J;D

Clerk okthe' Court
Supreme Court of Newfoundland and Labrador

Dog #242365-1
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SCHEDLILE “A”
PARTIES WHO HAVE BEEN SERVED

ABM Armiro Bank Canada/ Aubrey L. Bonnell, Q.C./ 709-722-7521

ABN Amro Leasing & Brian Winsor
Tramac Equipment Lid. Terence J. Dolan/lohn Salmas 416-868-0673

abonnel@curisdawe.nf.cg
tdolan@meearthy.ca

Bombardier Capital Leasing J. Vernon French, Q.C. 709-754-2701
& Culease Financing Services'

Caterpillar Equipment Colin D. Grant 7009-849-1023

Cedarrapids Les Baumbach 319-3994760
fheizil@sharekreay.com

CIBC R. Wayne Myles 709-573-2647

aspencar@bensonmyles.com
winyles@bensonmyles.com

CIBC Equipment Finance Gragory W. Dickie 709-722-9210
Lid_/CIT Financial Ltd./ adickie@wob.nf.ca

Tyco Capital

Contact Funding Group Ine. Mark G. Klar 416-218-1831

mark-k@chaiion.com

Daimler Chrysler Financial Philip Buckingham/ 709-722-4720
Senvices/Daimler Chrysler Peter O'Flaherty
Doc #242308.1
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Capital Services/Mercades-
Benz of Canada Inc.

Fabtek Corp.

GE Capital

Group Holdings Ltd./
Hickman Equipment/
Hickman Leasing Ltd.
Hickman Holdings Ltd.

Ingersoil-Rand Canada Inc.

John Deere 1L3d./
John Deere Credit Inc.

MTC Leasing Inc./
National Leasing Group Inc.

ORIX Financing Services
Canada 1 td.

Goodman Associales

Rayal Bank of Canada

Do #242365.1

PWC FAS
709 TZed11y
-7-
Elaine Gray
ib oodlaw.nf.ca
elalne.gra owlings.cam

Linc A. Rodgers
Rhodie E. Mercer, Q.C.

mmercer@mmivi.nf.ca
linc.rogers@blakes.co

Harvey Chaiton
Frederick Scalabrini

Griffith D. Roberts
rsiack@coxhanson.ca
groberis@coxhanson.ca

R. Barry Learmonth, Q.C,

Jonathan Wiglay

ldc@nild net

jonathan.h.wiglev@bakemed, com

Neil k.. Jacobs/Bruce Grant
Maursen Ryan

BugarestiDavidR@.lohnDegre.com

Nigcobs@smss.com

F. Paul Burgess

pburgess@mwhslaw.nf.com

Donald Yaeck

Paul . Goodman

Thomas O. Boyne, Q.C.

+ Doug Beatty PwC
T-TEE  P.003/034

416-863-3627

416-863-2653
709.726-5705

416-218-1849
905-319-4855

709-726-2992

709-739-8151
416-B63-6275

709-722-4565

708-754-0915

416-236-3010

Q02-425-3777

902-463-7500
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TD Asset Finance Corp.
Wells Fargo Equipment

Finance Co.

Pricewaterhouse Coopers
Trusiea in Bankrupicy

{(-OOMAPCDOCROOCEZ42IEE1)

Dwc #242388,1

:07em  From-MCINNES COOPER

PWC FAS
708 T224117

thayne@boynaciarke.ns.ca

D. Bradford L. Wicks
bwicks m.nf.net

Richard Jones
Jriaw@istar,

Fraederigk Constantine

Jamas Kirby

+ Doug Beatty PwC o004
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709-753-5221
416-361-63803

709-722-0483
709-722-1423
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2002 01 TO352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordered Receivership
of Hiskman Equipment (1985) Limited

(“Hickman Equipment") pursuani to Rule 25 of

the Rules of the Supreme Court, 1986 under

the Judicature Act, R S.N.L. 1990, c. J4,

as amendead

AND IN THE MATTER OF the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised
Statutes of Canada, 1985, as amended (the "BIA™)
NOTICE
You are hereby notified that the fn;‘egolng application will be made to the Judge presiding in
chambers at the Court House, Duckworth Street, St, John's, Newfoundiand and Labrador on
ithe 1/ day of F Al r;/ ,2003at /00D <, moorso

soon thereafter as the within application can be heard,

TO: See attached distribution list.

Dac #242368.1
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SUMMARY OF CURRENT DOCUMENT

Name of Issulng Party or Parson ‘Contraet Funding Group Inc. ("Cantract")
Date of Documant 15 January, 2003
Summary of Ordar/Rellef Sought or | Application of Contract for the payment to
Statement of Purpose in Filing Contract of the Proceeds from the sale by the

Recaiver of:

Make Sarial # Preceads

JD FFRB2EXD12643 $145,000
Gourt Sub-Flle Numher

2002 01 To3G2

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF a Court ordared Recsivership
of Hickman Equipment (1985} Limited

(“Hickman Equipment®) pursuant to Rule 25 of

the Rules of the Suprame Court, 1986 under

ths Judicature Act, R.S.N.L. 1890, c. J4,

as amended

AND IN THE MATTER OF the Bankruptey and
Inzolvency Act, Chapter B-3 of tha Revised
Statines of Canada, 1985, as amended (the *BIA")

AFFIDAVIT

|, Ginier Baca, do hare_rhy say ac follows:

1 That | am the President of Contract and as such have pursonal Knowlegge ot the matters
harain deposcd fo axcept where atherwiss Indicared,

Doe #24238D.

PAGE 10/34 * RCVD AT 1/23/2003 7:30:04 AM [Eastern Stan-aard Time]* SVR:/2* DNIS:8907 * CSID:7221428 * DURATION (mm-5s):11-14



01/23/2003 10:22 FAX 72214238 PWC FAS + Doug Beatty PwC o1l

2012008 07:10pm  Fron-HCINNES CODPER 708 7224117 T-785  P.011/034  F-085
JAN-18#063 17:05 From:CHAITON & CHAITON 4162228402 T-838 P.13/36 Job=07E
-9
2.

‘That to the best of my knowladge and belief the statements congaming the documents and
registrations described and refarred to in the written Application ars true and correct.

Contractflled a proof of ¢laim in the bankruptey of Hickman Equipment dated May 16, 2002
with Pricawaterhousetsopars [ne., Hickman Equipment's trust2e in bankrupicy (the
*Trusies”). Altached herelo as Exhibit 1 io this Affldavit is a copy of the praof of claim.

Contract has a valid sacured claim against a JD Excavator Serial No. FFB92EX012643 (the
“Contract Unit") pursuant to a lease agreament datad June §, 1998 (the “Lease™) which
laase wag assigned i Contract and secures Hickman Equipment’s enfire indebtsdness to
Confract, Attached hersto as Exhibit 2 ta this Affidavit Is a copy of the Lease,

The Trustee's Final Determination allawed Contract's claim ta 10 picces of heavy
ampuipmant, induding the Canbracl Unllt a3 a valld ascurea claant, T TrusiBA 3iso
confirmed in the Final Determination that it claims no interest in the assets that are the
subject of the ¢laim. Aftached herefo ag Exhibit 3 to this Affidavit is a copy of the Final
Determination.

Coniract receivad waivars from the Canadian Imperial Bank of Commercs and Juhn Dasre
Credit Inc. dated May 6, 1898 and June 11, 1998, respectively pursuant to which thay

confirmed that they have no security intarast in the Contract ‘Unit. Attached hersto as
Exhiblt 4 to this Affidavit are copies of the waivars, '

PricewaterhouseCoopers Ing. In Its capacity a5 Receiver of Hiekman Equipmant is holding
pracesads from the sale of the Contraet Unit in the amount of $145,000.00.

Do A24E88R.1
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SWORN TO before me at Taronfo
in the Provinca of Ortarie
tis 15 day of January, 2003:

”g)a_p {
A Cnmmlssinnar for Ta Afﬁda\ﬁts

%w.-m Fmtnuulnﬁh

wiille a studantat-law,
Expirgs August 3,

(~ODMAPCDOEEDOCTZZNT)

’I.

GIN/TER BACA

Dac #aa23588.1
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" 1 Hﬂ'ﬁ‘— o lnta
f' s Caurt No. NF8733
dpciznrtan | — Estate No. 100985

swnmn bofom ma this Akt ~day af

FORM 31
- Proaf of Claim
ERMMERESON 3), 50.7(1) and 65.2(4), pafﬂgfaphs §1(1)(a)
J 66. 14{b) subsections 81.2(1), 102(2), 124(2) and
128(1) of the Aci)

(All notices or corrsspondence ragar:iing this clalm shauld be forwarded to the following
addrass:)

TO: GContract Funding Group Inc. 3 Church Street, Suite 305, Toronto,
Ontarie MSE 1M2, Atlention: Ginter Baca (t=l) 416-364-0505,
extension 233, (fax) 416-364-8063

: TO: Chaiton & Chaiton, 185 Sheppard Avenus Wast, Toronto,
Ontario, M2N 1MB, Attention: Mark G. Klar, (tel) 416-222-8888,
(fax) 222-8402

In the matter of tha Bankruptey of Hickman Equipment (1988)
Limited and the claim of Contract Funding Group Inc.,
craditor (the “Craditor”).

I, MARK KLAR, of the City of Vaughan, in the Province of Ontario, do haraby cartify:

1. That | am the agent and counsal of Contract funding Group Inc.

tzc; b I That | have knowledge of all the circumstances cannactad with the elaim referred
glow.

3, - That the dabior was, at the date of the bankruptey, namely the 11™ day of March,
2002 and =tili = Indabtad o the Craditor in the sum of $1,619.421 .90, as spacifiad in the
statament of accouni &aitached and marked as “Schedule A", afier deducting any

*  gounterclaims to which the dabior is entitled, (The attached staterment of account, or
affidavit 3r solernn declaration must speclly the vouchers or other evidence In support of
the claim).

_ 4, (Check and complate apprapriate catogory.)
( ) A UNSECURED CLAIM of §

That In respect of this-debt, tha Craditor doas not hold any aessti of the debtor as segurity
and
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(Check appropriate description.)

()} Regarding the ' i

priority. 9 5_’ ampunt of § + tha Greditar does mot claim a right 1o &

() Regardingtheamountof§ ;

under section 136 of the Act. ’ +#he Credtor does claim a right 1o 5 priority

(Set out on an sttached sheet details fo support priority ciaim, )
{) AJ1CLAIMOF LANDLORD FOR DISCLAIMER OF A LEASE §

-That | keraby ma i e
T Y make a claim under subsection 65.2(4) of the Act, particulars of which are

(Give iull parti m -
basod) paricutare of the claim, including the caloulations upon which the claim s

(X) ~B. SECURED CLAIM OF $1,618,421 i |
Y 1 .30 that In respact of
holds assets of the debtor valuedat $ = as sasurity, partlc:alam nfmnia:tr:a?: ft;:?uc:“it?_r

¥ indetarminate at this time

(Give full particulers of the secumnty, incfudin i
. : 9 the dats an which the [
the vaiue at which You assess the sacurity, and altach a copy of m:B sﬂ%ﬁgﬁ"ﬁnﬁ :l'

() D.CLAIM AGAINST DIRECTOR §
(To be fiisd when a proposa) provides for the compromise of claime against dlrectars)

That 1 h :
fnllﬂw_samhy miake 3 claim under subsection 50(13) of tha Act, particulars of which are as

Give i “olaim. i .
bage iy Tull particulars of the claim, including the calculations upen which the elaims i

S -That, to the best of my knowiedge and balief
L L e v s o

€. Thatthe following ara th'; payments that the Creditor recaivad fre .
that it allowed to, the debtor within the thrae monihs, {or. ifthe amd!tarar:;i%ng mﬂﬂf

related within the mesning of saction 4 of the Aes e oo CTOGIOE 80d th " ara
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befare the date of the initial bankniptcy event within the meaning of Section 2 of the Act:
(Provide deftaijls of payments and crediis.) :

(Applicable only in the case of the bankruptcy of an individual).

(X )1 request to be advised of any material change in the financial situation of the
bankrupt, pursuant to subparagraph 102{3}(bX]) of the Act.

( X ) I request to be adviset of any amendment made ragarding the amount that the
bankrupt is required to pay, pursuant to subssction 68(4) of the Act.

( X )1request that a copy of the report flied by the trustee ragarding the bankrupt's
application for discharge pursuant to subsaction 170{1) of the Act be aent to the
abave address. i

a
- "I“

e

2

Dated t Toronto, Ontario this /67" day af May, 2002,

s
...f f._:"f. /
ME@. :7Ag;nt!and Counsel of

Contract Furding Group Inc.

-
Witness

NOTE: If an affidavit or sglamn declaration Is attached, it muet have beon made before a parson
qualifiad te take affidavit or solemn declarationg.

WARNINGS: A trustee may, pursuant to subssclion 128(3) of the A, radeem & security on payment o
the sacured creditor of the debt or the value of the security as assessed, in @ proof of
aacurity, by the secured craditor.,

Subsection 201(1) of the Act provides gevere penalties for rmaking any false claim, proof,
detlarmtion or statemant of account.
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- SCHEDULE “A"

In the matter of the Bankruptsy of Hickman Equipment (1985) Ine.
and the claim of Gemract Funding Group Inc., creditor (the

“Creditor”). .
Peseription Ameunt
Lease No. 11-80-2 $372,641.29
Lease No. 11-89-3 - $98G,286.14
Laase No. 11-88.0 $ 61,410,387
Leasa No. 11-174-0 $189.084 26
: Total $1,619,421.80
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CYBER LEASE CORP.
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Diecember S, 2002
- Dear Sir

Re: Hiclonan Equipment (1985) Ltd. — In Recelvership
c:laimut’ CumnFunﬂingﬂruup “CrG™

i i

PricewaterhouseCoopers Ine, acts as Comt Appointed Received of Hickman Exquipment
(1985) Limited pursuant {0 a vourt order dated Minch 13, 2002, Hiclonan Equipment
(15985) Limite@ waa placed into bankgupicy by way of the Receiving Order also issued on
Mech 13, 2002, Copies of the Conrt Orders and other related information may be
obtained from our wehsite at www pweplohal. com/hs-hel.

By Court Order dated Moy 14, 2002 g Cleima Flan weis approved, A copy of this plan can
also be found op the above website.

Piaragraph 14 of the Claims Plan piovided as follows ...the Trustes will ssue the Final
Determination of the Claim in question, eifher allowing it a3 8 valid secured claim under
Section 135(4) of the Barkrypicy and Insalvency Act or disallowing it as & valid sacored
claim...”. Paragraphs 15 and 16 of the Claims Plan movide the details of eppeal tights

- both from rejectzd claims or those that may be accepted for other craditors. Farmgraph 17
of the Claims Plan provides other options where the Trustee believes determination of the
claims pequires a trinl or other legal process.

Attached is our ‘4mended” Final Determination relating to security clanned hy CFG.

Priceumprbansrionnos U 4 G mnbar B of Pricessistasusl o brierorsonsy Limind, s Baglish coppey Hmbot by
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PRICEMATERHOUSE(COPERS @

Pursuant to Paragraph 16 of the Claims Plan where the Trustes has allowed a clgim as a
valid secured claim, the Conrt will be asked to confinn this determination after which the
Tmstee’s fimal determination will he finsl and binding on afl clntmants. Notice of the court
hearing for confirmation of the Trostee's final determination will be forwarded to all
Imown secured creditnrs at least five (5) days prior to the court hearing.

Yours very traly,
PrieswaterhonseCoopers Ioc.

2
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SCHEDULE “A”

FINAL DETERMINATION
(lssued in accordance with paragmph 14 of the Claims Plan)

Secursd Party: CONTRACT FUNDING GROUP INC. (“CFG")

1. Introduction

FPWC as Recsiver eontinues fo hold the Assels of HEL under the terms of the
Receiverahip Order grantsd on Marsh 13, 2002. The Claims Plan is imiended to provide
a mechanism by which Claimants assert Claims to these Asseis.

~ * Pursuant to paragraph 14 of the Claim= Plan a Final Determination is to be made by the
PWC as Trustea efther allowing or disallowing a Claim as a valid secured claim under
sactivn 135(4) of the BIA. This is the Trustee's Final Determination in respect of CFG.

Capitalized tarms used in ﬂ‘lﬁ Final Determination shall have the meaning ascribed to
them in the Claims Plan unlazs otherwise definad herein,

2. Summary Final Detormination

CFG's claim s allowed as a valid securad claim. The Trustee elaims no interest in the
assets that are the sublect of this clalm.

3. Defined Torms

For ease of Reference in this Final Detemination, the Trustes has applied the followlng

definitions/ abbreviationa:
"CSA" - Conditional Sales Act, R.S.N.L. 1880, ¢.C-28 (Rep.)
i “HEL" - Hickman Equipment (1985) Lid.
) ol jn . Jokm Deare
. ‘“LEMS” - Labradar Equipment and Mining Supplies { imited
“Old Reaqistry” - I\Rflagrﬁmy of Conditional Sales, Bills of Sale and Chattal
oripages
“PMST" . Purchasa Money Sacurity intorest
‘PPSA" or “Act” - Persanal Property Security Act, S.N.L 1888, cP- 7.1
- PER - Personal Property Registry
# “Province” - Newfoundiand and Labrador
“Reguiations” - Personal Property Security Ragulnbnna (103/00)
‘sn” - garial member
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4  The Aszats

10 pieces of heavy equipment. Only one piace remained in the inventary for HEL and was
sold at the Trustee's auciion (as described balow).

1.  B882E Excavaior (FFAS2EXD12642)

2.  BO2E Execavator (FFRA2EX012643)'

3. BO2E Excavator (FFB92EX0N12455)

4.  310SE Backhos Loader (TO3108E877721)

5.  2301SE Backhos Loader (TD310SER77726)

6. 160LC Excavator (POD160S041035)

7.  450LC Baese Excavator (FF0450X050370)
. B. 200LC Excavator (s/n FF0200X501868)

8.  608B Harvester (s/n 10BA1221)

10,

1278 Harvester (s/n 01AB2086)

§.  Assumptions
In preparing this Final Determination, the Trustee has made the following assumptions:

iy the genuinenass of all signatures, the authenticity of all onginal
Documents and the conformity to authentic originals of all Documents that
are caplas, whether facsimile, photostatic, certified or utha_rwnss:

i) that each party 1o any of the Documents that create obligations for that
pary, has duly authorized, exacuted and delivered such Documents ta
which it is a pary.

ifi) with the exceptlion of security interests created by the Documents, the
Dacuments that craate obiigations for parties, constittte (agal, valid and
binding obligations of each parly thereto, enforceable against each of
them in accordance with their terms;

V) that insofar as any obfigation under any of the Documents is ig be
erformed in any jurisdiction outside the Pravince, iis performance will not
Ee ilegal or unsnforceable by virtue of the kaws of that other jurisdiction;

and

"P¥is piece of equipment was the iy one remeining in the HEL inventory.
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V) the accuracy and currency of the indices and filing systems maintained in
relation to the public registries where we have searched or inguired or
have caused searches or inquiries to be conducted.

6. Qualifications

Since there is no title registration system In the Province relating to personal property, any
opinion respecting titie s based solely upon the ralevant Documentation.

For the purpose of dstarmining the validity under prior law of security interests crested and
registerad before the implementation of the PPSA and fransitioned by registration in the
PFR, the Trusioe has only reviewed the security agreements and their registrations
referanced in the PPR search report section entitied: “Pre-PPSA ragistration infarmation
confinued by this regisiration”, endarsements, if any, on the security agreements reviewed
and the pre-PPSA legislation and the applicable common law rejating to their registration.

Bath the PPSA, and the Conditional Sales Act (ihe iatter statute being part of the “prior law")
provide that property in goods pass to a purchassr from a seller or trader where the safe is in
the ordinary course of bisiness of the seller or trader. in some instaneas HEL transfarred
equipment subject to a security nkerest to a purchaser witholt dischamging the security
miarest. In some cases the purchaser granted a security interest to ancther lender, while in
other cases the purchaser transferred the equipment to a third party who, in tum granited a
security interest to a lender. Due fo tha laek of evidanee conceming all transactions involving
the Assats, w2 are unable to determine if sales by HEL were *in the ordinary course of
business” such as to enable ihe purchaser to recaive clear fitle to the equipmant in order to

allow a subsequent [ender to ciiain a valid securily interest or a subsequent fransferse to
cbiain clear title.

No opinian is expressad as fo the rank or priority of any securily interest created by the
Documentation.

No apinion iz expressed with regard to any collateral covered by the Dacumentation, but not
refatred to in fhis Final Determinafion.

Pursuant to the terme of the Cournt Order establishing the Claims Plan, this Final
. Detarminalion detammines the validity of security claimed and whather such sacurily has
been properly perfected. For the assistance of readers, the Trustee has sometimes
. provided comments concerning the priority of such securily vis-&-vis other parties but such
priority-related comments ara made without prejudice to any position which may be taken at

any Tuwre date by any othar parly in regards to priorities.

Notwithstanding the findings in this Final Detarmination concaming the validity of the Claim
ae secured or ofherwise, PricewaterhouseCoopers Inc. s not precluded by such

s determinafion from challenging the Claim a5 being reviewable or fraudulent pursuant o the
provisions of the BIA or any applicable provinelal Isgisiation.
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Except where a specific claim to proceeds has been made and material provided in support
of that claim, the Trustee expresses no spinion with rsspact to elaime to proceads or claims
involving tracing. An outline of the proceeds claims procasses and issues are set out in s.13.

7.  Overviaw of Claim

CFG claims that it holds & perfectsd security infarast In the 10. assets listed above arising
from four (4) Lease Agreements entared into in 1888, 1988, 2000 and 2001. Speeifically, in
1988, Cyber Lease lsased asseis (supplied by HEL) to HEL and LEMS as lessees. Again, in
1984, Cyber Leass leasaed aseets (supplied by HEL) in HEL as lessss. These leasos were
assigned to CFG. As well, CFG leased assets on 2000 and 2001 (supplied by HEL) to HEL
les=ee, CFG {akes the position that it has satisfied all the requirements to attach and
perfect a security interest, including regisiration of the security intereats in the PPR.

The Proof of Claim dated 16 May 2002, and the documenie atfasched therete (more

particularly described below) indicate a total claim of $4,619,421.90. This is exclusively
: a secured ¢laim. This relates m ¢ Leases as follows:

» Lease No. 11-889-0 (securing 3 assets, #1 -3 above). Balance outstanding of
$61,410.37. '

« |ease N:;. 11-88-2 (securing 4 assets, #4 - 7 above). Balance ouistanding of
$372,041.29.

e Lease No. 11-174-0 (sscuring 1 asset # 8 above). Balance outstanding of
$199,084.25.

» Lease No. 11-B8-3 (securing 2 asseis, #9-10 above), Balance outstanding of
$986.286.14.

CFG has not set out any Bpeciic clalm with respect to procesdsiracing,
8. Documentation

- In preparing this final detormination, the Trustee haa conaidered and refied upon only the
Tollowing information provided o it from afl sources:

i PPR ssarch conducted in the namea of the debtor on March 21, 2002
i. Proof of Claim dated 16 May 2002,

- iil. Comespondencs dated Apr 5, 2002, August 1, 2002 and QOcinber 25, 2002 from
# Mark Ktar of Chaiton & Chaitan seffing out the claim of CFG.

iv. Thed leases —
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a. Loase $.19-888.0 (asseis #1-3 above)

» Copy oflease

« Cartiiicate of accepfance dated © Juna/ai

= Opficn to purchase

« Cotraspondence dated June 11/28 frurn John Deere Credit to
Cyberiease confiming that John Deere Credit Inc. holds ho interast
in the & asssts.

e Comaspondence dated May 6, 1988 beiween Cyber Lease and
C|BC addressing prionties.

s Inveice fram HEL to Cyberisase with raspect ta the 3 excavators

* CFG's accaunt statement for the period June 1, 1898-June 30, 1895
shawing paymert of the sum of $855,021.08 (the amount invoicad)

» Elactranic comespondence from TD Bank to CFG dated November
20, 2002 confiming payment to HEL of $855,021.02 on Jun2 18,
1888.

b. Lease ¥ 11-88-2 (assets #4-7 above)

. Capy of lease

Certificate of acceptance datad 8 July/89 _
Option to purchase

HEL inveice o Cyberlease dated July 9, 1988 for the sale of the 4
ASSEets

TD Bank on-fine account statement far CFG confiming payment o
HEL for the invoicad amourt.

c. Leass & 11-1740 (asset #8 above)
Copy of Iease
Delivery and Accaptance Cerifficate dated Fob.18/01
Pre-Authorized Payment Autharization dated Feb.16/01
Confirmation of Insurance for the asset.
Correspondence dated Feb 15/01 from CFG to CIBC seffing out the
riaritias.
v rnvnlae from MEL dated May 31/01 tp Marine Contractors Inc. for 3
Excavaiors (e/n FFO200X501636, FFO200X5016868 and
- FFO200X501876.) Trade Ins were the fallowing: CAT 3208
Excavator, Serial # 08CR04707, CAT 3208 Excavator, Serial #
0BCRN5244, and CAT 320B Excavator, Serial # 06CRDS5245.
HEL invoica 10 Cybarleasa dated February 15, 2001 for the sale of
the asget
e TD Bank andine account statement for GFG confiming payment {o
HEL for the invaiced smount

2 % & ¥ &

d. Lease#11-89-3 (assets # 6-10 abave)
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Copy of | ease

Delivary and Acceptance Cerfificate dated Sept.14/00

Pre-Authorized Payment Authosization dated Sept.14/00

HElémvniue o Cyberiease dated Septamber 14, 2000 for the sale of
the 2 assels '

+ TD Bank on-BEne account skfement for CFG confirming payment to
HEL for the Invoiced amount.

9, Classification of the Assets

The actual subjective use fo which goode are applied by the debtor dickiles whethar they
will Be classed as inventary, equipment or consumer goods. In this regard, it is the opinion of
the Trustae that all of the assels in the l1st above were held by HEL for sale or lease and as
guch, form part of the inventary (s. 2(x) of the PPSA). ‘

Note: Counsal for CFG maintains that these assats were used by HEL as equipment in
accordance with s. 2 (p) of the PPSA. This is not accepted by the Trustes.

10. Application of the PPSA

As Indicated by the documentation the secured fransactions baiween CFG and HEL
were in the form of equipment leases. These leases, which secured spacific pleces of
heavy equipment (broken down above), were all for a term of mare than one year and
wars, in eseance, financing leases as opposad to true leases. Seclion 4 of the PPSA
confirms that such securad transactions are governed by the PPSA.

11. PREPPSA/ Transitioning Issuos

The PPSA came into force in the Provinee on Dacember 13, 1668, The fransitoning
provisions set out in Part Vil of the At (in particular £.75) create a means by which the
new Act could apply to seeurity transactisns which pre-date it. In that regard, securad
parties whose sequrity pre-datas the PPSA (and the PPR registration system) were
- given a periad of 2 years from the date of the coming into force of the Act (.. creditors
had until December 13,2001) in which to perfect their pre-ppsa security intsrest in the
' PPR. In sccerdance with s.26 of the Regulations, securad credifors ware reguived to
register a financing statement that indicates, inter alfa, under which prior registration law
the security intsrest relates and also provides the prior registration number. If tha
provisions of the Act and Regulations were praperly followed, the Act enables such
securad parties to claim a date of perfaction that extenda back fo the daie of the pre-
.- ppsa registration for purpasas af priority. Thera are a number of conditions howsver.
For example, defects in the pre-ppsa security eould not be curad by the cperation of the
PPSA. -
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Traneitioning issuss are relevant for 2 of the 4 CFG Leaces.

The dates for the 4 GFG Jeases ara) June 1998 (#11-88%-0), July 1898 (#11-88-2),
September 2000 (#11-868-3) and February 2001 (#11-174-0), Transitioning issues are
relevant for lease # 11-889-0 and # 11-88-2.

Lease #17-88-2

This tranaaction took placa on 9 July 1899, prior to the coming inte force of tha
PPSA. The Cantificate of Acceptance exeeuted 9 July 1888 indicates accaptance
of the gaods by HEL. Upon review of the lease, it is the opinlon of the Trustes
that it complies with the reguirements of . § of the CSA,

In accordance with the Regulations, CFG has regisiered a financing statement in
the PPR (#80931) an Jan.31/00 which includes the following deseription.
General Descriptien of Collateral: (1) 310SE Backhoe Loader &/N
: TOR10SER77721; (1) 310SE Backhon Loader /N TOS10SEG77726; (1)
160LC Excavaior S/N FO0160X041035; (1) 450L.C Base Excavafor SN

FFO450X080370.
Pra-FRPSA rogistration infarmalion eantinued by this registraiion.
733722 1895-07-15 Conditianal Sales Act

This registration indicates fhat prior to the PPR, this transaction was supported
by a registration pursuant to the CSA on July 15, 1829, being registration #
733722. The Trustee has confirmed this registration with a search of the Old
Registry. It is the opinion of the Trustee that the relevant date for purpases of
perfection is the dare of registration in the Qld Registry.

Lease #11-889-0 )

This transaction ook place on § June 1888, prior to the saming inte force of the
PPSA. The Certificzte of Accaptance exacuted 8 June 1998 canfirms accepiance
of the goods by HEL.. Upon review of the lease, it is the opinian of the Trusiee
that it complies with the requirements of 8. 5 of the CSA. _
in accordance with the Regulations, CFG@ has registered a financing statemant in
the PPR (#80918) on Jan.31/00 which includes the following deacription:

Ganaral Description of Collateral™ (3) 892E Excavaiors, 32IN (B00MM)
Shogs, Siandard Boom 4.00M (13° 19 ARM, Vandal Prolection S/N
FFBU2EXD12642, S/N FFDO2EX012643, SN FFB92EX012455, DEERE
ENG: RGB076A591348, RGGATAALS6330; RGﬂﬂ_?ﬂAﬁSZDB_ﬂ.

Pra-PPSA regisiration informafion continued by this registration.

£975920 1698-06-11 Conditional Sales Act.

(Emphasis Added)

]

This registration indicates that prier ta the PPR, this traneaction was supportad
by a registration pursuant to the Conditional Sales Act on-June 11, 1898, being
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registration # 687920. The Trustee has confimned this regietration with a search
of the Old Registry, It ie the apinian of the Trustes that the relevant date for
purpases of perfection is the date of registration in the Old Registry.

12. Perfection

Seciion 20 of the PPSA holds that thera are two required elements to a perfecied secunty
interest in collateral, regardless of the order of occurrence, There must be:

(i) attazhment in accordance with section 13, which requires:

1. Valug must be given. Value s defined in & 2(f) to include any
consideration suificient to support a simple contract However, a
aeoured party need net have actually advanced the loan funde or the
purchase maney credit In order to safisfy the value requirement of
section 13. Value is given as soon as a secured party makes a
binding commitment to extend the loan or purchase money credited to
the dabtor? :

2. The debtor must have rights in the collataral; and

3. Thera must be a aseurity agreament that meets the requiremamts of s.
11.

Haction step in accordance with section 25 (perfection by possession) o
® ga%?ion 28 (perfaglinn by registration of 3 financing statement in the PPR.

Is there atfachment?
Valua given? - , )
g')ES. Theglaases are in tha nature of a sale-easeback transaction whereby the assels
ware sold by Hickmian to the secured party and then leased back to it. While the leases
contain canfirmatian from HEL that the aseote m rat:md :;nd siﬁapnrd by th::;w antg
is is avidence of value for the lease part e transaction, it is also neca

t|rI:1rlcsswit:IE| evidence nf]valua for the sale, m:amd above, the 'tmstaa has been provided
with evidenca of value with respect i sach of the leases. This is in the form of invoicess and
bank statements confirming payment to HEL of the invoiced amaunt. It is the opinion of the
Trustee that this is sufficient evidence of value for the purposes of attachment.

Right= in the collateral? _
@ES ° Any real right in the callateral that the debtor may have, including but not
fimvited to, a right of possession is sufficient fo mest the requirements of s, 12%, HEL held
< , possassion of the assefs. Furthemmors, . 13 (3) of the Act canfirms fhat a lexsee under a

8 ¢, Walsh, An Introdustion 2o the New Bramswick Persanal Prapery Adet, (1995} at-p.83.
} Thid, at 84,
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|ease for a tenn of more than one year has rights in the goods for purposes of attachment
when S/he obiains possession of them under the leaze,

Nota: For the purposes of expressing a position with respact 1o HELs rights in the coltataral,
the Trusteo has not made any determination with respect fo HEL's title in the collateral at
issue nor with respect to the lawfulness of HEL's passession thareof.

W) Have the evidenti virements of 5. 11 been met? |
5,“25 The evimw requirements of & 11, required for atachment, are
established by the 4 leasas, Specifizally, in accardance with s.11(1) (b), the 4 leases are in
wiiting, they have been signed by HEL as the debter and each provides an adequate
description of the collateral that is secured.

Ia thers i perfection stap?

:  a, Lease No. 11:§89-O(assets # 1-3 abave)
YES

Repgistration # 80913 doscribed above. o _

e b e v preciots o cifer persaral propery suppied o or
Descripgtion: inveniory, or r Iy |
pumh;gd by the Dshiwrs, ar either ane of them, from tha Securad Parties, or either
cne of them, including three 892E Excavalors, 32IN (800MM) Shoes, Stendsrd
Boom 4.00M (13 TIARM, Vendal Frofection, SN FFBU2EX012642, SN
PEOSSEXQ12643, SN FFB92EX012455, DEERE ENG: RGEOTEAS96348;
RECEOT76AS96350; RGEOTEASH2088, and includes all atfachmerts replacemants,
substiutions, accassories, accessions and addiions therefo, together with all
personal properiy received directly or indirectly as procesds therefrom.

b. Leasa No. 11-88-2(assefs # 4-7 above)
YES

Registration #80831 described above _ _ ‘

Registratian #1581602 dated February 4/02 contains the following information
Description: All inventory, praducts or other personal propery supplied o or
purchased by the Debior fram the Securad Partias or eithar of them including ona (1)
310SE Backhoe Loader - 8/N TO310SEB77721, ana (1) 3{0SE Backhoe Loader —
S/N TO310SE677726, ane (1) 160LC Excavaior— S/N PO0160X041035, and one (1)
4501 C Base Excavalor — SN FFO450X090370. and includes all aftachments,
replacements, substiutions, accessories, acessions and additions thersto, together
wfﬂmﬂpnrsnndpmpamfmuaimd:ﬁmoﬁvurhdimﬂﬂympmm therafrom

Viehicle One (1) 450LC Base Excavator FFO4S0X030370

mg; Vghi:b One ?1) 160LC Excavalor PODTEOX041035

i Motor Vehicie One (1) 310SE Backhoe Loeder  TO310SEE77726
Mofor Vehicle Onie (1) 310SE Backhoe Laadar T031OSEBTT?21
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c. Leasa No. 11-174.0(assel # 8 above)
YES

Registration #803840 dated Febnsary 16/01contains the foliowing information
' Description: “One 200L.C Excavatar Unit #C001071 s/n FFO200X501668"

d. Lease No. 11-89-3(asseis # 5-10 above)
YES

Registration #551721 dated Septernber 20/00 contains the fllpwing information
Description:*1 Model 6088 Harvaster sin10BA1221 Unit #00007E0, 1 Model 12708
Harvester s/n 01AB2086 Unit #CODD745"

at consfitutes an rigte description of collateral comes from 55.23-24 of the
‘RNEhgulaﬂum. In paﬂlcagl‘:rnﬁn accordance with 8.23(1)(e) of the Regulatians, items of
Inventory must be described in acsardame with 5.24(1) and s.24(2). I is the opinion of the
Trustes that the collatora) descriptions in the above-noted finaneing stefements satisfy these

“ raquirements.

13. Procosxls

Saction 20(1) of the Act provides a secured party with anautnmnﬁ:and s’r.ali:turyinta_raatin
the pmuaa(dt)i from the gispnsiﬁun of a secured asset by the dsbtor. While this right is

automatic as against the dabior, the entitlement 1o proceeds must be perfected, in ander to
* protect the secured party's entitlement as against camnpeting creditors.,

The Trustee has not made any defermination as to CFG's enfitlement fo proceeds with
respect to other creditors a3 this is an Issus of prierfly and not within the Tnisiee's mandats
under tha Claims Plan. However, the Trustes has cutfined below the statutory requirements
that must be met by a secured parly in order to assert a claim to proceeds from the
rispasition of collakeral as against ather secured credilors, |

The perfecied atatus of a securlly inferest n praceeds depends frstly an whether the

gecurity Intarest in the original collateral was perfected when the proceeds argse. 1f not, the

secured party will have to parfect it sacurity interest in the procoeds as original collateral

. gither by registration cr teking posssssion, If 2o, the question of whethar the secured party

' must independently perfact its securily intarest in the proceeds glapends on the methad by
. which the security intarest in the eriginal collateral was parfected.

Section 26(3) provides for 3 instances where perfection in proceeds is automafic and

confinuous. A security interest in proceeds Is a continucusly perfecied securily interest

where the interest in the ariginal callateral is perfeciad by a registration of a financing
. statement under Section 26 that:

* Tbid. at p.140.
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() Includes a description of the proceeds that would be sufficient to periect a
sacurity interest in eriginal collateral of the same kind; ;

&)  Inchues a descripiion of the originat caliateral, where the praceeds are of a
kind that are within the description of the original collateral; or

()  Includes & description of tha ariginal collateral, whera the proceeds conciet of

money, cheques of depasit accounts in @ bank, credit union, ar similar
financial Institutions. 1

- |
If proceeds do not fall into one of theas categories, s. 20(d) of the PPSA requires registrafion
with respect to the proceeds collateral within fifteen days after such procesds arise. Such
registration would be in accordance with the same rules as the original collateral.®

As indlicaied above, callataral descripfions ara govemed by ss.23-24 of the Regulations.
Thesa tules extend to deseriptions of collateral in the form of proceeds as wgll.

Note as wall that the ability to assert a claim 1o proceeds is contingent upnﬂ two sondifions.
The debtor must have acquired rights in the proceeds and the praceeds themsalves must
be traceable (ref. s. s.2(M).

14. Additlonal Commenta on Priaritles ;
While it is not within the mandate of the Trustee ar Trustie's counsel to determine priorics,
we hevertheless offer the following comments, in order fo provide assistance to any
creditors who may also have a valid and perfactad sacurity intersst in the asgets and wish {o
detemine, far thelr own benafit, their ranking with respact io sama: ‘

- The documents indicats that in all 4 leases the asseta secured were
eupplied by HEL and then leased back to HEL by CFG. Atthough auch sale
and leasa-back amangsments appear to eniile CFG to claim a PMSI,
subsaction 2(hh) of the PPSA spacifically exsludes “a transaclion of zale by
and lease kack {o the sallar” from being a PMSI.

- if these lesses ware not salefleaseback type iransactions, thera are
instanees whereby an inventory financier such as CFG may be eniiied to
claim a superpriority status (ref 5. 35(2)), CFG has not provided
evidentiaty support for such an entittement. ‘

|
- As established by s. 36 of the PPSA, the relevant date for the detarmination
of the pricrity of CFG's intevest in the asssis are: |
» Losoo® 11-889-0: June 11, 1868 ;
T3 s Lease# 11-89-2: July 15, 1689

n

9 Thid. =t 14D,
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« Leama# 11-174:0: February 16, 2001 |
+ Lease ¥ 11.88-3:September 20, 2000 |

15. Auction Results

|

0 cavator (FFBEZEX012643) was sold at the Trustee's auction on .uj.ny 12, 2002, In

Hglﬁ Nova Sguﬁa. Net amount obtained (bid amount less LVG buyer'q premium) was
|

$145,000.00.
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